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PEEFAOE. 


Tsis  edition  of  the  Penal  Code  contains  all  tbe  amend- 
ments made  thereto  up  to  the  termination  of  the  regular 
session  of  the  Legislature  of  1881.  The  date  of  approval 
of  each  amendment  is  given  at  the  end  of  the  section 
amended,  the  word  "approved"  indicating  that  the 
amendatory  act  took  effect  at  the  statutory  time,  sixty 
days  after  passage,  while  the  words  "in  effect"  indicate 
that  the  act  took  effect  "  from  and  after  its  passage." 

All  the  decisions  of  the  Supreme  Court  of  this  State,  as 
well  as  numerous  decisions  of  foreign  courts  of  last  re- 
sort, bearing  upon  the  subjects  treated,  have  been  added 
as  notes  to  the  text,  given  in  as  terse  a  form  as  possible, 
having  regard  to  the  point  decided  and  its  application. 
Knmerons  cross-references  will  be  found  throughout  the 
volume,  to  facilitate  the  comparison  of  cognate  sections, 
and  render  the  necessity- of  an  appeal  to  the  index  less 
frequent. 

The  general  statutes  relating  to  subjects  embraced  in 
the  Penal  Code  are  given  in  the  appendix,  and  those  parts 
of  the  Code  of  Procedure  relating  to  juries  and  evidence, 
as  prepared  by  Mr.  Newmark,  are  bound  in  for  conven- 
ience of  reference.  The  whole  is  submitted  to  the  profes- 
sion, with  a  view  to  aid  practitioners  in  this  interesting 
branch  of  the  law. 
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CONSTITUTIONAL  PROVISIONS. 


Art  I,  §  1.  All  men  are  by  nature  free  and  independ* 
ent,  and  have  certain  inalienable  rights,  among  which 
are  those  of  enjoying  and  defending  life  and  liberty; 
acquiring,  possessing,  and  protecting  property;  and  pur 
smug  and  obtaining  safety  and  happiness. 

Inalienable  rights.— Lef?islatlve  power  cannot  reach  them  except 
oa  coQTlctioQ  of  crimo— 6  Neb.  37 :  and  no  person  can  be  deprived  of 
his  liberty  without  Intervention  oi  a  1ui*y— 1  Stockt.  Ch;  181 ;  out  every 
person  may  be  restricted  from  exercising  his  rights  In  a  manner  so  aa 
to  interfere  with  the  rights  of  others-38  Cal.  704. 

Art.  I,  §  4.  •  *  *  No  person  shall  be  rendered  in- 
oompetent  to  be  a  witness  or  juror  on  account  of  his  opin- 
ioQB  on  matters  of  religious  belief. 

Testimony  may  be  received  without  respect  to  religions  belief  of 
witness— 17  Cal.  612.  *  The  role  applied  to  dying  declarations  of  de> 
eeased-^l  CaL  599;  43  id.  34. 

Art  I,  §  5.  The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended,  unless  when,  in  cases  of  rebellion 
or  InTasion,  the  public  safety  may  require  its  suspension. 

See  Const.  U.  S.  art.  i,  S  9>  subd.  2. 

Art  I,  §  6.  All  persons  shall  be  bailable  by  sufficient 
BTueties,  unless  for  capital  offenses  where  the  proof  is  evi- 
dent or  the  presumption  great.  Excessive  bail  shall  not 
be  required,  nor  excessive  fines  imposed;  nor  shall  cruel 
or  unusual  punishments  be  inflicted.  Witnesses  shall  not 
be  unreasonably  detained,  nor  confined  in  any  room 
where  criminals  are  actually  imprisoned. 

Bail-right  to.— A  prisoner  maybe  admitted  to  bail  after  indictment 
found— 19  Ala.  561;  ^arge  and  indictment  distinguished- 44  Cal.  557: 
"proof"  and  "presumption"  apply  to  the  guilt,  not  to  the  grade  of 
the  oSenae-^Z  Fittab.  &ep.  362.  The  right  is  secured  to  those  only  who 
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have  not  been  conyicted— 41  Cal.  29;  Ex  parte  Watklns,  7  Peten,  668; 
as  where  Jury  fail  to  aj^ree,  ami  are  dlscbarged-^l  Cal.  220;  ft*)  Mo. 
598;  nor  does  it  apply  to  capital  cases  in  which  bail  may  be  made  a 
matter  of  discretion,  or  may  oe  forbidden— 19  Cai.  639;  19  Ala.  661:  28 
id.  89:  34  id.  270;  9  Ark.  222;  as  where  the  evidence  would  not  sustain 
a  verdict  of  murder  In  the  ilrst  degree— 34  Ala.  270;  2  Ashm.  227;  19 
Ohio,  139. 

Bail  after  conviction.— Pending  appeal,  admission  to  ball  is  in  dis- 
cretion of  court— 48  Col.  S;  id.  553;  41  Id.  SO;  a  discretion  measured  bv 
legal  niltis,  and  by  reference  to  analogies  of  the  law— 48  Cal.  6;  49  Id. 


680.  Statutes,  making  liail  a  matter  of  discretion,  are  constitutional— 
41  Cal.  2^).  Tbe  discretion  will  be  exercised  whenever  substantial  jus* 
tice  may  be  promoted— 44  CaL  555. 

Who  may  release  on  baiL— To  procure  release  on  bail,  the  prisoner 
must  go  before  the  magistrate  who  Issued  the  warrant,  or  some  magis- 
trate in  the  same  county— 51  Cal.  103;  and  after  conviction,  the  judge 
of  the  court  in  which  the  trial  was  had— 48  Cal.  553;  49  id.  680;  and 
then,  only  under  extraordinary  circumstances— 49  Cal.  68;  54  id.  35. 
On  an  application  by  hctbeus  corpus,  tbe  defendant  must  state  facts  to 
sustain  the  exercise  of  an  intelligent  discretion— 41  CaL  30.  A  release 
on  bail  is  not  imprisonment— 41  CaL  210. 

Excessive  bail,  redaction  of.  — In  flxing  amount,  the  purpose 
should  be  to  cause  the  appearance  of  accused— 51  Cal.  75;  and  on  the 
apulicatlon  for  reduction,  the  guilt  of  accused  will  1)e  presumed— 54 
Cal.  75;  44  id.  555.  The  court  or  judge  is  not  autliorized  to  iuterfere, 
unless  the  bail  is  excessive,  and  greatly  disproportionate  to  the  offense 
—44  Cal.  555;  54  Cal.  75.  Fifteen  thousand  dollars  not  excessive  for  as- 
sault to  murder— 44  CaL  555;  nor  one  hundred  and  twelve  thousand 
dollars  for  ten  distinct  felonies— 53  CaL  410. 

Art.  I,  §  7.  The  right  of  trial  by  jury  shall  be  secured 
to  all,  and  remain  inviolate.  •  •  •  A  trial  by  jury  may 
be  waived  in  all  criminal  cases  not  amounting  to  felony, 
by  consent  of  both  parties,  expressed  in  open  court. 

Trial  by  jnry.— The  right  is  secured  by  the  Constitution,  7  Peters, 
652 ;  in  all  common-law  actions— 19  Cal.  140.  It  cxtend.H  only  to  prosecu- 
tions by  indictment,  or  information— 26  Ala.  165;  it  does  not  apply  to 
proceeJlngs  on  presentment  before  a  justice  of  the  peuce,  12  Conn.  454, 
nor  to  summary  remediesglven  by  statute— 7  Ga.  194;  26  Ala.  165: 42  Pa. 
St.  89;  as  t.ie  action  of  a  police  magistrate  in  committing  a  minor  to 
the  industrial  school— 51  Cal.  280.  It  is  a  right  which  caiuiot  bo  waived 
by  consult  of  defendant— 18  N.  Y.  129;  1  Pitts.  4-/2.  The  Legislature 
may  regulate  the  mamier  of  trial— 45  Iowa.  253;  43  Cal.  146.  AJieus  are 
not  entitled  to  a  jury  composed  of  one-half  aliens— 51  CaL  597. 

Art.  I,  §  8.  Offenses  heretofore  required  to  be  prose- 
cuted by  indictment,  shall  be  prosecuted  by  information^ 
after  examination  and  commitment  by  a  magistrate,  or  by 
indictment,  with  or  without  such  examination  and  com* 
mitment,  as  may  be  prescribed  by  law.  A  grand  jury 
shall  be  drawn  and  summoned  at  least  once  a  year  in  each 
oounty. 
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tion  la  d  publica  ns  lo  w  p  pen  h  b  ned  in 
tbe  county  where  such  newBp&pers  have  their  publication 
office,  ol  in  the  cousty  where  the  paity  alleged  to  be 
libeled  resided  at  tbe  time  of  the  alleged  publication,  ud- 
lem  the  place  of  trial  shall  be  cbanged  for  good  cause. 

Art.  I,  §  13.  In  crimlaal  pcoaecution  ia  any  court 
wbaterer,  tbe  party  accused  shall  bave  the  right  to  a 
speedy  and  public  trial;  to  bave  the  process  of  the  court  to 
compel  tbe  attendance  of  witnesses  in  bis  behalf,  acd  to 
appear  and  defend  In  person  and  with  counsel.  So  person 
shall  be  twice  put  in  Jeopardy  for  the  sameofFense;  nor 
he  compelled  in  any  criminal  case  to  be  a  witness  against 
himself;  norbedepriyedof  life,  liberty,  or  property  with- 
out due  process  of  law.  The  Legislature  shall  bave  power^ 
to  provide  for  tbe  taking,  in  tbe  presence  of  the  party  ao- 
eased  and  his  counsel,  uf  depositions  of  witnesses,  in  crim- 
inal cases,  other  than  cases  of  homicide,  where  there  is  rea- 
3  believe  that  tbe  witness,  from  inability  or  other  / 
I.  will  not  attend  at  the  trial.  -' 
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qnlttal— 48  Cal.  329.  It  attaches  when  a  party  Is  once  placed  on  trial 
before  a  competent  court,  on  a  valid  Indictment  and  a  dlschao^e  of 
lory  without  le^al  consent-48  Cal.  32H;  44  id.  3d;  Sd  id.  479:  4  id.  376; 
5  id.  278;  8  Blatcbf.d26;  10  Conn.  54;  15  Ark.  261;  3  Brev.421;  3  Cusli. 
212;  7  Oa.  422;  3  Hawks,  331;  2  Halst.  172;  17  Mass.  515;  8  Wend.  G40;  but 
it  id  othenvlse  where  the  Jury  is  discharged  from  unavoidable  ueces- 
sity-i)  Wheat.  579;  2  Sum.  19;  Bald.  95;  1  McLean,  434;  6  Herg.A  K. 
577;  as  from  their  inability  to  agree— 48  Cal.  32o;  41  id.  212;  or  where 
the  action  has  been  dismissed— 54  Cal.  412:  52  id.  463.  The  point  of  ob- 
jection should  be  expressed  on  the  record— 43  Cal.  327;  unless  the  ver- 
diet  is  so  imcertain  that  Judgment  cannot  be  passed— 53  id.  690. 

Defendant  as  witness.— This  provision  applies  only  to  criminal 
cases— 1  Abb.  U.  S.  3i7;  1  Sawy.  6U5;  10  Int.  Be  v.  Rec.  1U7.  "Criminal 
case  "  means  one  involving  punishment  for  crime— S  Ch.  L.  N.  57;  21 
Int.  Rev.  Rec.  251;  or  charge  for  ofUcial  misconduct— 1  Wood,  49i). 
Defendant  need  not  be  a  witness  on  his  own  behalf— 36  Cal.  522;  and 
his  refusal  to  bo  so  does  not  tend  to  establish  his  guilt— 53  id.  66;  36 
id.  522.  But  a  question  put  to  him  on  cross-examination,  whether  he 
had  been  previously  arrested,  is  not  •bjectlonablo— 45  Cal.  148.  That 
he  offers  himself  as  a  witness  on  liis  own  behalf  does  not  change  the 
rules  of  practice,  nor  make  him  a  witness  for  the  State— 11  CaL  431. 

Art.  I,  §  16.  No  bill  of  attainder,  ex  post  facto  law,  or 
law  Impairing  the  obligations  of  contracts,  shall  ever  be 
passed. 

Bill  of  attainder.— A  bill  of  attainder  Is  a  legislative  act  which  in- 
flicts punishment  without  a  judicial  trial— 4  Wall.  277. 

Ez  post  facto.— These  words  relate  exclusively  to  penal  laws— 3 
Dall.  3.90;  8  Peters,  109;  17  How.  456;  4  Wall.  172;  id.  390;  but  not  to 
criminal  procedure— 46  Cal.  114;  3  Gratt.632;  16  B.  Mon.  15;  14  Tex.  402. 
A  law  allowing  counsel  for  the  State  to  open  and  close  the  argument 
is  not  ex  post  facto— i^  Cal.  1 16 ;  nor  is  a  statute  providing  that  a  second 
conviction  for  petit  larceny  makes  one  guilty  of  felouy-45  Cal.  432;  43 
Mass.  413;  3Qratt.738. 

Art.  I,  §  20.  •  •  •  No  person  shall  be  convicted 
of  treason,  unless  on  the  evidence  of  two  witnesses  to  the 
same  overt  act,  or  confession  in  open  court. 

Art.  II.  §  1.  *  •  »  No  person  convicted  of  any  in- 
famous crime,  and  no  person  hereafter  convicted  of  the 
embezzlement  or  misappropriation  of  public  money,  shall 
ever  exercise  the  privilege  of  an  elector  in  this  State. 

Infamous  crimes.— "Larceny-l  Root,  485.  Receiving  stolen  goods-* 
7  Met.  600.  Forger)'— 3  Ohio  St.  229;  3  Hawks,  3b3.  Perjury— 3  Salk. 
155;  4  East.  180;  11  id.  307.  Subornation  of  perjuiy— 3  Gale  &  D.  141;  ft 
Jur.  669. 

Art.  IV,  §  17.  The  Assembly  shall  have  the  sole 
power  of  impeachment,  and  all  impeachments  shall  be 
tried  by  the  Senate.    When  sitting  for  that  purpose,  the 
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senators  shall  be  on  oath  or  affirmation,  and  no  person 

shall  he  convicted  without  the  concurrence  of  two-thirda 

of  the  members  elected. 

Trial  of  iopeachment.— To  be  effectual,  articles  must  be  presented 
to  iin«l  Jk;  ivcelvcd  by  a.  qnonun  of  tho  entire  Senate— 12  Fla.  653;  and 
a  inemlKT  of  the  House  voting  tiiercou  is  qualified  to  sit  on  tiie  trial. 
If  biil*M*iiueiitIy  elected  to  the  Senate— Addison's  Trial, 21-8;  Porter's 
Trial.  53.  All  the  functions  of  the  governor  are  suspended  during  his 
trial— ;i  Neb.  4U4. 

Art.  IV,  §  18.  The  governor,  lieutenant  governor, 
secretary  of  state,  controller,  treasurer,  attorney-gen- 
eral, survey oivgeneral,  chief  justice  and  associate  jus- 
tices of  the  Supreme  Court,  and  judges  of  the  Superior 
Courts,  shall  be  liable  to  impeachment  for  any  misde- 
meanor in  office,  but  judgment  in  such  cases  shall  extend 
only  to  removal  from  office,  and  disqualification  to  hold 
any  office  of  honor,  trijst,  or  profit  under  the  State :  but 
tbe  party  convicted  or  acquitted  shall,  nevertheless,  be 
liable  to  indictment,  trial,  and  punishment,  according  to 
law.  All  other  civil  officers  shall  be  tried  for  luisdemean- 
or  in  office  in  such  manner  as  the  legislature  may  provide. 

Misdemeanor  in  oSce.— Trial  of  civil  ofiBcers— 45  Cal.  200.  A  pre- 
siding judi;u  may  be  inipcaclicd  for  preventing  an  associate  from  de- 
livtuiii;,'  his  ouhiion— Addison's  Trial,  114;  4  Dall.  225;  Porter's  Trial, 
fil.   A  reiuuvui  from  ot&ce  is  part  of  the  judgment— 1  Leg.  Gaz.  455;  43 

Ala.  234. 

• 

Art.  rv,  §  21.  No  person  convicted  of  the  embezzle* 
ment  or  defalcation  of  the  public  funds  of  the  United 
States,  or  of  any  State,  or  of  any  county  or  municipality 
tbereiu,  shall  ever  be  eligible  to  any  office  of  honor,  trust, 
or  profit  under  this  State,  and  the  Legislature  shall  pro- , 
vide,  by  law,  for  the  punishment  of  embezzlement  or  de- 
falcation as  a  felony. 

Art.  VI,  §  1.  The  judicial  power  of  the  State  shall  be 
vested  in  the  Senate,  sitting  as  a  court  of  impeachment, 
in  a  Supreme  Court,  Superior  Courts,  justices  of  the 
peace,  and  such  inferior  courts  as  the  Legislature  may 
establish  in  any  incorporated  city  or  town,  or  city  and 
county. 
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Branches  of  jndicianr— Each  branch  has  its  functions,  and  eacn  is 
beyond  the  control  of  the  otheiv-5  Gal.  43;  id.  239;  and  the  Legislatare 
cannot  confer  on  one  court  the  functions  of  another— d  id.  ^30:  but 
see  80  id.  580.  The  only  case  is  where  the  court  cannot  afford  the  re- 
lief sought— 8  Cal.  26;  id.  34;  id.  520;  9  id.  607;  but  two  or  more  courts 
may  have  concurrent  jurisdiction  over  same  parties  and  subject-mat- 
ter—30  id.  580.  The  judgment  of  court  which  first  acquires  jurisdic- 
tion cannot  be  interfered  with— 21  Cai.  438. 

Inferior  conrts.— The  Municipal  Criminal  Court  of  San  Francisco  is 
a  constitutional  court-39  Cal.  517;  41  id.  129;  52  id.  220. 

Justices  of  peace.— Their  j^nrlsdlction  is  exclusive  as  to  misdemean- 
ors, where  no  indictment  is  fomid— 53  CaL  412.  They  may  punish  for 
contempt— 47  Cal.  131.  They  axe  inferior  courts,  in  favor  of  wnose  juris- 
diction nothlns  can  be  as8umed-55  CaL  217:  12  Cal.  283:  23  CaL  401;  33 
CaL  318:  34CaL32L 

Oity  Criminal  Oonrt  of  San  Francisco.— Is  a  court  of  record-4!2 
Cal.  222. 

Police  Oonrt  of  San  Francisco.— Intendments  in  favor  of  its  judg- 
ments in  certain  cases— 43  Cal.  457.  It  possesses  the  same  powers  and 
jurisdiction  as  is  or  may  be  conferred  by  law  upon  justices  of  the 
peace— 47  Cal.  127.  It  is  an  inferior  court,  and  everythbiar  should  ap- 
pear in  its  proceedings  to  give  it  jurisdiction  and  justify  its  judgment 
—5  Cranch,  174 ;  55  Cad.  216 ;  criticislng-45  Cal.  456.  Jurisdictional  facts- 
must  be  set  forth  on  the  records— 34  CaL  321. 

♦ 

Art.  VI,  §  4.  The  Supreme  Court  shall  have  appellate 
jurisdiction  •  •  *  in  all  criminal  cases  prosecuted  by 
indictment  or  information,  in  a  court  of  record,  on  ques- 
tions of  law  alone.  •  •  •  Each  of  the  justices  shall 
have  power  to  issue  writs  of  habeas  corpus  to  any  part  of 
the  State,  upon  petition  by  or  on  behalf  of  any  person 
held  in  actual  custody,  and  may  m^ke  such  writs  return- 
able before  himself,  or  the  Supreme  Court,  or  before  any 
Superior  Court  in  the  State,  or  before  any  judge  thereof.. 

Appellate  jurisdiction.- The  Supreme  Court  has  no  Jurisdiction  in 
criminal  cases  of  a  less  degree  than  felony— 5  Cal.  2.95;  7  id.  140;  Id.  IGG:* 
9  id.  85;  16  id.  l87:  20  id.  117;  2 J  id.  45;);  30  id.  98;  31  id.  5i>5;  53  id.  427. 
It  has  no  lurisdlction  in  a  criminal  case  involving  validity  of  a  tax— 30 
Cal.  98.   It  has  jurisdiction  ou  appeal  ou  questions  of  law  alone— 55  CaL 

185. 
Habeas  corpus.— 52  CaL  220. 

Art.  VI,  §  5.  The  Superior  Courts  shall  have  original 
jurisdiction  *  *  *  in  all  criminal  cases  amounting  to 
felony,  and  cases  of  misdemeanor  not  otherwise  provided 
for.  »  •  •  They  shall  have  appellate  jurisdiction  in 
such  cases  arising  in  justices'  and  other  inferior  courts, 
in  their  respective  counties,  as  may  be  prescribed  by  law. 
*   *   *    Said  courts,  and  their  judges,  shall  have  power  to 
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issue  writs  of  habeas  corpuSy  on  petition  by,  or  on  behalf  of 
any  person  in  actual  Custody,  in  their  respective  counties. 

Original  jariBdiction.— District  Courts  (Superior  Courts)  have  Jurls- 
dlrtion  of  actions  to  prevent  extortion— 45  Cal.200.  Tliey  bave  juris- 
(  U-iiou  to  order  accused  to  answer  a  criminal  charge— 51  Cal.  S76;  and 
whether  such  order  is  erroneous  or  irregular,  cannot  be  considered  on 
habcot  eorpus—id. ;  35  id.  100;  52  Id. 220.  Superior  Courts,  as  successors 
of  Distrii  t  Courts,  can  enforce  the  Judgment  rendered  by  the  latter 
courts— 54  Cal.  184.  See  Const.  Cal.  art.  xxil,  S  3.  They  have  Jurisdiction 
ou  habecu  eorpusi  and  all  process  necessary  to  enforcement  of  their 
JudKiuentsafteraffirmationonappeal— 54CaI.  344;  43  id.  457.  Aludgo 
ui  oue  district  may  hold  court  in  another  district— 1  Cal.  380;  2  io.  107. 

Oounty  Courts  (Superior  Courts)  are  courts  of  general  crlmlna] 

eirlsdictlon— 27  Cal.  65.  This  section  confers  appellate  Jurisdiction  on 
uperior  Courts,  when  mode  and  means  of  appeal  are  provided— 41 
Cal.  IJi).  The  Jurisdiction  of  County  Courts  extends  to  inquiries  by  in- 
tervention of  grand  Juries-43  Cal.  412. 

Adjoanixnent.-By  the  Act  of  March  1st,  1864,  a  dlslarict  Judge  may 
adjourn  a  general  term  in  one  county  over  an  intervening  term  in  an- 
other county;  and  the  Act  of  1863,  p.  833,  was  intended  to  prevent  the 
■Ions  of  a  term,  if  the  Judge  did  not  appear  on  the  day  appointed— 42 
CaL  20. 

Art.  VI,  §  19.  Judges  shall  not  charge  juries  with 
respect  to  matters  of  fact,  but  may  state  the  testimony 
and  declare  the  law. 

Instructions.— Court  may  Instruct  Jury  that  testimony  tends  to  prove 
the  niacter— 49  Cal.  560:  may  state  evidence  and  declare  law,  but  not 
express  opinion  ou  weight  of  evidence— 17  id.  166:  18  id.  376;  22  id.  2i3: 
24  Id.  505;  27  id.  50i);  34  id.  663:  36  id.  255.  It  should  not  instruct  on  con- 
trovrted  facts— 51  Cal.  588;  or  charge  that  the  existence  of  a  fact  raises 
a  presumption  of  existence  of  another  &u;t— 51  CaL  603;  52  id.  315;  54 
id.  63;  51  Id.  589. 

*  Art.  XX,  §  2.  Any  citizen  of  this  State  who  shall, 
after  the  adoption  of  this  Constitution,  fight  a  duel  with 
deadly  weapons,  or  send  or  accept  a  challenge  to  light  a 
duel  with  deadly  weapons,  either  within  this  State  or  out 
of  it,  or  who  shall  act  as  second,  or  knowingly  aid  or  as- 
sist in  any  manner  those  thus  offending,  shall  not  be  al- 
lowed to  hold  any  office  of  profit,  or  to  enjoy  the  right  of 
suffrage  under  this  Constitution. 

Disfranchisement  is  not  a  cruel  personal  punishment  within  the 
iniiibiciou  of  the  Constitution— 3  Smith,  Pa.  112.    See  28  Ind.  393. 

Art  XX,  §  10.  Every  person  shall  be  disqualified 
from  holding  any  office  of  profit  in  this  State  who  shall 
have  been  convicted  of  having  given  or  offered  a  bribe  to 
procure  his  election  or  appointment. 
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AN  ACT  TO  ESTABLISH  A  PENAL  CODE. 

CApprored  Febnuor  Mth,  1873.3 


The  People  qf  the  State  of  Caiifomia,  repreeented  in  Senate 
and  Assembly,  do  enact  as  foUows: 

TITLE  OF  THE  ACT. 

1.    This  Act  shMll  hr>  known  as  Thb  Fsnal  Ck>DS  OV 
CALiroRNiA.  and  is  divided  into  Three  Parts*  as  follows: 

I — Of  Crimes  and  Punisttmrkts. 
n — Of  Criminal  Froceduhi:. 
in— Of  teb  Statb  Prison  and  Coitntt  Jails. 
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2.  When  tbis  act  tAkes  effect. 

3.  Not  retroactiTe. 

4.  Construction  of  the  Penal  CSode. 
6.  Provisions  similar  to  existing  lawB,  how  constrned. 

6.  Effect  of  Code  npon  past  offenses. 

7.  certain  tettai  defined  in  the  senses  in  which  they  are  tuedla 
this  Code. 

8.  What  intent  to  defrand  is  sufficient. 

9.  Civil  remedies  preserved. 

10.  Proceedings  to  impeach  or  remove  officers  and  others  preserved. 

11.  Authority,  of  courts-martial  preserved.    Courts  of  Justice  to 
punish  for  contempts. 

12.  Of  sections  declaring  crimes  punishable.  Duty  of  court. 

13.  Punishments,  how  determined. 

14.  Witness'  testimony  may  be  read  agalast  him  on  prosecution  for 
perjury. 

15.  "  Crime  "  and  "  public  offense  "  defined. 

16.  Crimes,  how  divided. 

17.  Felony  and  misdemeanor  defined. 

18.  Punishment  of  felony,  when  not  otherwise  prescribed.    - 

19.  Pimishment  of  misdemeanor,  when  not  otherwise  prescribed. 

20.  To  constitute  crime  there  must  be  unity  of  act  and  Intent. 

21.  Intent,  how  manifested,  and  who  considered  of  sound  mind. 

22.  Drunkenness  no  excuse  for  crime.  When  it  may  be  considered. 

23.  Certain  statutes  specified  as  continuing  in  force. 

24.  This  act,  how  cited.  .... 

2.  This  Code  takes  effect  a^  twelve  o'clock,  noon,  on 
he  first  day  of  January,  eighteen  hundred  and  seventy- 
hrec 

3.  Ko  part  of  it  is  retroactive,  unless  expressly  so  de- 
clared. 

Oonstmction.—  The  Code  is  not  retrospective,  unless  so  express- 
ed-4  CaL  136;  2  WaU.  328:  2  Crancb.  272;  id.  Sd8;  3  id.  399;  2  Gall.  139: 
Id.  204;  1  Bay,  179;  I  Biackf.  220;  4  Const.  S.  C.  384;  1  Ala.  236:  6 
Johns.  101;  7fd.4T4;  3  Mo.  326;  11  Mass.  396;  3  N.  H.  473:  4  Id.  19;  6  Id. 
109:  4  Serg.  &  B.  401 ;  13  Id.  2M.  It  is  competent  in  the  Legislature  to 
make  a  statute  retroact— 1  CaL  65 ;  39  id.  m.  So,  ^  to  acts  concerning 
appeals— 28  Cal.  820. 

[2*1 
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4.  Ths  mle  of  tlie  cotanott  law,  that  penal  ttat- 
atea  ak  to  be  Btiictly  conBtrued,  bas  no  application  to 
tbia  Code.  All  tti  piorlidoivi  are  to  be  conatmed  accord. 
Ing  Ui  the  tall  Import  of  tbeii  terms,  with  a  view  to  effect 
its  abject  and  to  promote  justice. 

Oamiiian-Uwnil*abroe>ted-«$OaL«1;UI<i;0;  HIiLllT. 

Ssiioiiatda  aonsinustlaii — Tbe  reuonable  miaa  deglgned  by  Uis 
Lcglslamre  mnst  bo  ■p|iUed--g  Hon.  41;  7  PeCfn,  IM:  l^a«)i.  C.  0. 

Ui^ord.U);  KlC^.inj  IHcLsU;  l5Wenil.I4;i  i  S««.A  E-mi 

'  9.  Tlie  ptoviBions  of  this  Code,  so  fai  as  they  itr« 
•abstantially  the  same  as  existing  statutes,  mnst  be  coa> 
Btmed  as  contlnnatlons  thereof,  and  not  as  new  enact- 

6.  No  act  or  otoisaion  commenoed  after  twelva  o'clock, 
noon,  of  the  day  on  wblcb  this  Code  takes  effect  as 
a  law,  is  criminal  or  panlahable,  except  as  prescribed 
or  anthorized  by  this  Code,  or  by  some  of  the  statatea 
which  It  specifies  as  continuing  in  force  and  aa  not  af- 
fected by  its  provisions,  or  by  some  ordinance,  mimiclpal, 
connty,  or  township  regalatlon,  passed  or  adopted  under 
mich  Btatntes,  and  In  force  when  this  Code  tabes  effect. 
AsKf  act  or  omission  commenced  prior  to  that  time  may 
be  Inquired  of,  prosecuted,  and  punished  in  the  sams 
m&uner  aa  If  this  Code  had  not  been  passed. 

Eflkst  DD  pan  oBbnasi.  — Wbfre,  by  snbscnncDt  glatrtte,  thepuo- 

S.art.t.ilO.iDbd.li'uCsl.llfl"  ttaii-isei  e  CnuiFb,e7,I3iJ:  oCbcpI 
wlH,  wbers  punUbiaenl  Is  illmlDigbed— <9  N.  T.  K;  21  rirk.  Vii;  I 
Ohand-IWi  I  Blaciit. IDS;  ITui-ifl.  Iimfuaaeil  puolituDebC  lorneub- 
segneDt  offenM  io»y  be  IniDoiiert— ts  Cil.  <3U:  47  Id.  ii3j  sea  DesWi 

fense— feople  c'staDJey,  <7  CbL  114.  II  a  Blalute  is  rliBDUnd  >ub>e- 
qaent  to  commlssInD  oCaaenm.  tlis  punlshiuFDl  Is  rngulalr^d  by  the 

■re  net  ex  poti  '/acla  lsw>— 4fi  CoL  119.   See  £x  rosr  Faoto.  bum, 

7.  Words  naed  In  this  Code  In  the  present  tense  In- 
mode  tbe  future  as  well  as  the  present ;  words  used  in  tha 
maaenlina  gender  Inqjade  the  feminine  and  nenter;  ths 
Bingular  nnmbei  Includes  the  plural,  and  Uie  ptnral  ths 
■ingulai;  the  word  person  loclades  a  corporation  «B  well 

ra.  Oocar-S. 
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aa  a  natural  person;  writing  includes  printing;  oath  in- 
cludes affirmation  or  declaration;  and  every  mode  of 
oral  statement  under  oath  or  affirmation  is  embraced  by 
the  term  ''testify/'  and  every  written  one  in  the  term 
'* depose";  signature  or  subscription  includes  mark, 
when  the  person  cannot  write,  his  name  being  written 
near  it,  and  witnessed  by  a  person  who  writes  his  own 
name  as  a  witness.  The  following  words,  also,  have  in 
this  Code  the  signification  attached  to  them  in  this  sec- 
tion, unless  otherwise  apparent  from  the  context: 

First,  The  word  "  willfully,"  when  applied  to  the  in- 
tent with  which  an  act  is  done  or  omitted,  implies  simply 
ft  purpose  or  willingness  to  commit  the  act,  or  make  the 
omission  referred  to.  It  does  not  require  any  intent  to 
violate  law,  or  to  injure  another,  or  to  acquire  any  ad- 
vantage. 

Second.  The  words  "neglect,"  "negligence,"  "negli- 
gent," and  "  negligently,"  import  a  want  of  such  atten- 
tion to  the  nature  or  probable  consequences  of  the  act  or 
omission  as  a  prudent  man  ordinarily  bestows  in  acting 
In  his  own  concerns. 

Third,  The  word  "  corruptly  "  imports  a  wrongful  de- 
sign to  acquire  or  cause  some  pecuniary  or  other  advant- 
age to  the  person  guilty  of  the  act  or  omission  i3f  erred  to, 
or  to  some  other  person. 

Fourth.  The  words  "malice"  and  "maliciously"  im- 
port a  wish  to  vex,  annoy,  or  injure  another  person,  or  an 
intent  to  do  a  wrongful  act,  established  either  by  proof  or 
presumption  of  law. 

F^th.  The  word  "knowingly"  imports  only  a  knowl- 
edge that  the  facts  exist  which  bring  the  act  or  omission 
within  the  provisions  of  this  Code.  It  does  not  require 
any  knowledge  of  the  unlawfulness  of  such  act  or  omis- 
sion. 

Sixth.  The  word  "bribe"  signifies  anything  of  value 
or  advantage,  present  or  prospective,  or  any  promise  or 
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Tindertaking  to  give  any,  asked,  glyen,  or  accepted,  with 
a  corrupt  intent  to  influence,  unlawfully,  the  peison  to 
whom  it  is  given,  in  his  action,  vote,  or  opinion,  in  any 
public  or  official  capacity. 

Seventh,  The  word  "  vessel,"  when  used  with  reference 
to  shipping,  includes  ships  of  all  kinds,  steamboats,  ca- 
nal-boats, barges,  and  every  structure  adapted  to  be 
navigated  from  place  to  place  for  the  transportation  of 
merchandise  or  persons. 

Eighth.  The  words  ''peace  officer"  signify  any  one  of 
the  officers  mentioned  in  section  eight  hundred  and  sev- 
enteen of  this  Code. 

Ninth.  The  word  ''magistrate"  signifies  any  one  of 
the  officers  mentioned  in  section  eight  himdred  and  eight 
of  this  Code. 

Tenth.  The  word  "property"  includes  both  real  and 
I>ersonal  property. 

Eleventh,  The  words  **  real  property  "  are  coextensive 
with  lands,  tenements,  and  hereditaments. 

Tweyth.  The  words  ''personal  property"  include 
money,  goods,  chattels,  things  in  action,  and  evidences  of 
debt. 

Thirteenth,  The  word  "month"  means  a  calendar 
month,  unless  otherwise  expressed. 

Fourteenth.    The  word  "  will "  includes  codicils. 

Fifteenth.  The  word  "  writ  **  signifies  an  order  or  pre- 
cept in  writing,  issued  in  the  name  of  the  people,  or  of  a 
court  or  judicial  officer,  and  the  word  "  process  "  a  writ 
or  summons  issued  in  the  course  of  judicial  proceedings. 

Sixteenth.  Words  and  phrases  must  be  construed  accord- 
ing to  the  context  and  the  approved  usage  of  the  lan- 
guage; but  technical  words  and  phrases,  and  such  others 
as  may  have  acquired  a  peculiar  and  appropriate  mean- 
ing in  lawj  must  be  construed  according  to  such  peculiar 
and  appropriate  meaning. 

Seventeenth.  Words  giving  a  joint  authority  to  three  or 
more  public  officers  or  other  persons,  are  construed  aa 
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giving  Bach  authority  to  a  majority  of  them,  unless  it  be 
otherwise  expressed  in  the  act  giving  the  authority. 

EigfUeenth,  When  the  seal  of  a  court  or  public  officer 
is  required  by  law  to  be  affixed  to  any  i>aper,  the  word 
"seal"  includes  an  impression  of  such  seal  upon  the  pa- 
per alone,  or  upon  any  substance  attached  to  the  paper 
capable  of  receiving  a  visible  impression.  The  seal  of  a 
private  person  may  be  made  in  like  manner,  or  by  the 
scroll  of  a  pen,  or  by  writing  the  word  '*seal"  against 
his  name. 

Kineteenth,  The  word  "  State,"  when  applied  to  the 
different  parts  of  the  United  States,  includes  the  District 
of  Columbia  and  the  Territories,  and  the  words  *'  United 
States  "  may  include  the  District  and  Territories.  [Ap- 
proved March  30th,  in  effect  July  1st,  1874.] 

Subd.  1.  Willfully  means  designedly,  intentlonftlly— 37  Ala.  IM; 
9  Met.  288:  yet  It  frequently  glgnifles  an  eyll  intent  without  JustliSable 
excuse— 10  Ala.  928;  8  £ng.  451 ;  6  Whart.  427;  12  Ad.  A  £.  m, 

Subd.  2.  Acts  of  omission,  as  well  as  acts  of  commission,  may  be 
negligent— 2  Blatclif.  628;  ft  McLean,  242. 

Orimlnal  negligence  is  an  unlawful  act  done  carelessly  or  » lawful 
act  done  without  due  caution— 7  Ga.  13;  4  Itlason,  505;  11  Humph.  159; 
6  B.  Hon.  170 :  Anth.  208 ;  or  an  omission  of  %  legal  dnqr— 2  Blatchf  .  fi28{ 
ft  McLean,  242. 

Subd.  4.  Malice  is  ill-will  against  a  person--34  CaL  48;  96  id.  2SS.  In 
Its  legal  sense  it  is  an  unlawful  act  done  lutentionally,  without  lust 
causeorexcuse— 34Cal.  48;  86  id.  255;  8  Story,  7:  18um.8B4;  2  id.  086; 
3  Mnson,  102;  4  id.  115;  ft  id.  192;  23  Mo.  287;  122  Mass.  19;  12  Fla.  ]17| 
2  Rich.  179;  2  Dev.  425. 

StUfd.  6.  Any  valuable  thing  is  a  bribe— 10  Iowa,  212. 

Subd.  16.  Oonstmction  of  terms.— Besort  must  be  had  to  the  nat- 
ural Blgtiiflcatlon  of  the  words— 81  lU.  626.  Words  are  to  ue  taken  In 
their  uatiural  and  obvious  sense,  and  not  in  a  sense  unreasonably  re- 
stricted or  enlarged— 1  Whe9^  304;  27  N.  Y.  400;  £uid  the  peculiar  sense 
in  which  a  word  is  used  is  to  be  determined  by  the  context-ft  Peters, 
1;  8  id.  6U1.  The  word  person  includes  corporations— 21  Ohio  St.  611; 
23  lud.  862.    See  126  Mass.  61 ;  74  N.  Y.  802. 

8.  Whenever,  by  any  of  the  provisions  of  this  Code, 
an  intent  to  defraud  is  required  in  order  to  constitute  any 
offense,  it  is  sufficient  if  an  intent  appears  to  defraud  any 
person,  association,  or  body  politic  or  corporate,  what- 
ever. 

9.  The  omission  to  specify  or  affirm  in  this  Code  any 
liability  to  damages,  penalty,  forfeiture,  or  other  remedy 
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Imposed  by  law,  and  allowed  to  be  recovered  or  enforced 
in  any  civU  action  or  proceeding,  for  any  act  or  omission 
declared  punishable  herein,  does  not  affect  any  right  to 
recover  or  enforce  the  same. 

10.  The  omission  to  specify  or  affirm  in  this  Code 
any  ground  of  forfeiture  of  a  public  office,  or  other  trust 
or  special  authority  conferred  by  law,  or  any  power  con- 
ferred by  law  to  impeach,  remove,  depose,  or  suspend 
any  public  officer  or  other  person  holding  any  trust,  ap- 
pointment, or  other  special  authority  conferred  by  law, 
doe^not  affect  such  forfeiture  or  power,  or  any  proceed- 
ing authorized  by  law  to  carry  into  effect  such  impeach- 
ment, removal,  deposition,  or  suspension. 

11.  This  Code  does  not  affect  any  power  conferred 
by  law  upon  any  court-martial,  or  other  military  author- 
ity or  officer,  to  impose  or  inflict  punishment  upon  offend- 
ers; nor  any  power  conferred  by  law  upon  any  publio 
body,  tribunal,  or  officer,  to  impose  or  inflict  punishment 
for  a  contempt. 

12.  The  several  sections  of  this  Code  which  declare 
certain  crimes  to  be  punishable  as  therein  mentioned,  de- 
volve a  duty  upon  the  court  authorized  to  pass  sentence, 

[v  to  determine  and  impose  the  punishment  prescribed. 

13.  Whenever  in  this  Code  the  punishment  for  a 
crime  Is  left  undetermined  between  certain  limits,  tho 
punishment  to  be  inflicted  in  a  particular  case  must  bo 
determined  by  the  court  authorized  to  pass  sentence, 
within  such  limits  as  may  be  prescribed  by  this  Code. 

14.  The  various  sections  of  this  Code  which  declare 
that  evidence  obtained  upon  the  examination  of  a  person 
as  a  witness  cannot  be  received  against  him  in  any  crim- 
inal proceeding,  do  not  forbid  such  evidence  being  proved 
against  such  person  upon  any  proceedings  founded  upon 
s  charge  of  perjury  committed  in  such  examination. 

15.  A  crime  or  publio  offense  is  an  act  committed  or 
omitted  in  violation  of  a  law  forbidding  or  commanding 
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it,  and  to  wliich  is  annexed,  upon  conviction,  either  of 
the  following  punishments: 

First.     Death. 

Second.  Imprisonment. 

Third.    Fine. 

Fourth.  Bemoval  from  office;  or, 

Fifth:  Disqualification  to  hold  and  enjoy  any  office 
of  honor,  trust,  or  profit  iu  this  State. 

Crime  defined— 76  HI.  218.  It  includes  every  oflFense  made  pnn- 
Ishable  bj  law— 24  How.  99.  See  Desty's  Grim.  Xaw,  Ma*  Punisb- 
luent— see  id.  chap.  viii»  §§  46-^. 

16.  Crimes  are  divided  into: 

First.    Felonies;  and, 

Second.  Misdemeanors. 

Division  of  crimes  into  felonies  and  misdemieanors— seeDesty's 
Crim.  Law,  S  2  a. 

17.  A  felony  is  a  crime  which  is  punishable  with 

death,  or  by  imprisonment  in  the  State  prison.    Every 

other  crime  is  a  misdemeanor.    When  a  crime  punishable 

by  imprisonment  in  the  State  prison  is  also  punishable 

by  fine  or  imprisonment  in  a  county  jail,  in  the  discretion 

of  the  court,  it  shall  be  deemed  a  misdemeanor  for  all 

purposes  after  a  judgment  imposing  a  punishment  other 

than  imprisonment  in  the  State  prison.     [Approved 

March  7th,  1874.] 

Felony  defined— 20  Cal.  117;  7  Blackf.  186;  8  id.  489;  58  Ga.  200;  8 
Tex.  Ct.  App.  114. 

Discretion  of  court  as  to  punishment— 6  Cal.  245;  66  6a.  545;  58 
id.  200.  But  the  discretion  given  in  some  cases  to  assess  a  lighter  pun- 
islunent  does  not  reduce  tlie  grade  of  tlio  ollense— 7  Mo.  83;  id.  233;  19 
id.  224 ;  9  id.  730 ;  44  Cal.  96.  In  some  States  the  statute  directs  the  lury 
to  assess  the  punishment,  and  in  others  a  division  of  the  respousibUity 
Is  provided  for.   See  Desty's  Crim.  Law,  S  46  b. 

18.  Except  in  cases  where  a  different  punishment  is 
prescribed  by  this  Code,  every  offense  declared  to  be  a 
felony  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  five  years. 

19.  Except  in  cases  where  a  different  punishment  Is 
prescribed  by  this  Code,  every  offense  declared  to  be  a 
misdemeanor  is  punishable  by  imprisonment  in  a  county 
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jail  not  exceeding  six  months,  or  by  a  fine  not  exceeding 
five  hundred  dollars,  or  by  both. 

Ponishment  for  xniBdemeanor.  —  1  Gall.  488;  1  Hayw.  179.  Bee 
Desty's  Crim.  Law»  S  61  a- 

20.  In  every  crime  or  public  offense  there  must  exist 
a  union,  or  joint  operation  of  act  and  intent,  or  criminal 

negligence. 

There  xnnst  be  a  joint  operation  of  act  and  Intent— 29  Cal.  879; 
S4  id.  IBS;  52  Ala.  393;  6S  id.  3^0:  9  Ark.  42;  2  B.  Mon.  419;  1  Dev.  A  B. 
121;  38  Ga.  507;  76  111.  218;  8  Iiid.  290:  20  Jolins.  427;  2  Mass.  138;  50  Pa. 
8t.  10;  10  Yt.  35%.  See  Desty's  Crim.  Law,  §  5  a.  See  post,  notes 
under  $  22. 

21.  The  intent  or  intention  is  manifested  by  the  cir- 
.   cumstances  connected  with  the  offense,  and  the  sound 

mind  and  discretion  of  the  accused.  All  persons  are  of 
sound  mind  who  are  neither  idiots  nor  lunatics,  nor  af- 
fected with  insanity. 

Intent  inferred  from  acts— 76  HI.  218;  1  Colo.  436;  58  Ala.  425;  50  Yt. 
S16.    See  Desty's  Crim.  Law,  86  a. 

Fresnmption  from  acts.— The  law  presumes  that  the  natural,  neces. 
tary,  Mid  even  probable  consequences  were  intended  by  the  doer  of 
the  act,  if  of  bound  mind.   See  Desty's  Crim.  Law,  §  6  a. 

Responsibility  for  crime  —  see  Desty's  Crim.  Law,  $  28  a.  Test 
of —id.  §  23  a.   Idiocy,  in  what  consists— id.  §  24  a.   Insanity— id.  $  25. 

Burden  of  proof.— The  burden  of  proof  of  insanity  is  on  him  who 
pleads  it— People  v.  Bell,  49  Cal.  488.   See  Desty's  Crim.  Law,  S  29  a. 

22.  No  act  committed  by  a  person  while  in  a  state  of 
voluntary  iutoxication  is  less  criminal  by  reason  of  his 
having  been  in  such  condition.  But,  whenever  the  act- 
ual existence  of  any  particular  purpose,  motive,  or  intent 
is  a  necessary  element  to  constitute  any  particular  species 
or  degree  of  crime,  the  jury  may  take  into  consideration 
the  fact  that  the  accused  was  intoxicated  at  the  time,  in 
determining  the  purpose,  motive,  or  intent  with  which 
he  committed  the  act. 

Voluntary  intoxication  Is  no  excuse  for  crime— 21  CaL  545;  27  id. 
S14;  43  id.  352.    See  Desty's  Crim.  Law,  S  26  a. 

May  be  considered  by  jury,  as  to  degree  of  the  crime,  and  In  miti* 
gatiou  of  the  offense— see  Desty's  Crim.  Law,  S  27  a. 

Available,  In  rebuttal  of  malice— see  Desty's  Crim.  Law,  S  27  bi 
or  to  disprove  criminal  intent^id.  §  27  c 

Involuntary  intoxication,  may  excuse— see  Desty's  Crim.  Law, 
S  28  a.   So  of  insanity  produced  by  intoxication— id.  §  28  b. 

Burden  of  proof  is  on  him  who  pleads  it.— 49  CaL  488.  See  Destyt 
Crim.  Law,  129  a. 
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23.  l^othing  in  thts  Code  affects  any  of  the  provisions 
of  the  following  statutes,  but  such  statutes  are  recognized 
as  continuing  in  force,  notwithstanding  the  provisions  of 
the  Godes»  except  so  far  as  they  have  been  repealed  or  af- 
fected by  subsequent  laws: 

First  All  acts  incorporating  or  chartering  municipal 
corporations,  and  acts  amending  or  supplementing  such 
acts. 

Second,  All  acts  cousolidating  cities  and  counties,  and 
acts  amending  or  supplementing  such  acts. 

Third.  All  acts  for  funding  the  State  debt,  or  any  part 
thereof,  and  for  issuing  State  bonds,  and  acts  amending 
or  supplementing  such  acts. 

Fourth,  All  acts  regulating  and  in  relation  to  rhodeoB. 

Fifth.     All  acts  in  relation  to  judges  of  the  plains. 

Sixth.  All  acts  creating  or  regulating  boards  of  water 
commissioners  and  overseers  in  the  several  townships 
or  counties  of  the  State. 

Seventh.  All  acts  in  relation  to  a  branch  State  prison. 

Eighth.  An  act  for  the  more  effectual  prevention  of 
cruelty  to  animals,  approved  March  thirtieth,  eighteen 
hundred  and  sixty-eight. 

Ninth.  An  act  for  the  suppression  of  Chinese  houses 
of  ill-fame,  approved  March  thirty-first,  eighteen  hundred 
and  sixty-six. 

Tenth,  An  act  relating  to  the  Home  of  the  Inebriate 
of  San  Francisco,  and  to  prescribe  the  powers  and  duties 
of  the  board  of  managers  and  the  officers  thereof,  ap- 
proved April  first,  eighteen  hundred  and  seventy. 

Eleventh.  An  act  concerning  marks  and  brands  in  the 
county  of  Siskiyou,  approved  March  twentieth,  eighteen 
hundred  and  sixty-six. 

Tioeffth.  An  act  to  prevent  the  destruction  of  fish  in 
the  waters  of  Bolinas  Bay,  in  Marin  County,  approved 
March  thirty-first,  eighteen  hundred  and  sixty-six. 

Tliirteenih,  An  act  concerning  trout  in  Siskiyou  Coun- 
ty, approved  April  second,  eighteen  hundred  and  sixty-six. 
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Fourteenth,  An  act  to  preyent  the  destraetioii  of  fish 
in  Kapa  KiTer  and  Sonoma  Greek,  approved  January 
twenty-ninth,  eighteen  hundred  and  sixty-eight. 

Fifteenth,  An  act  to  prevent  the  destruction  of  flsh  and 
game  in,  upon,  and  around,  the  waters  of  Lake  Merritt  or 
Peralta,  in  the  county  of  Alameda,  approved  March  eight- 
eenth, eighteen  hundred  and  seventy. 

Sixteenth.  An  act  to  regulate  salmon  fisheries  in  Eel 
Biver,  in  Humholdt  County,  approved  April  eighteenth, 
eighteen  hundred  and  fifty-nine. 

SeventeentJi.  An  act  for  the  better  protection  of  stock- 
raisers  in  the  counties  of  Fresno,  Tulare,  Monterey,  and 
Mariposa,  approved  Masch  twentieth,  eighteen  hundred 
and  sixty-six. 

Eighteenth,  An  act  concerning  oysten^  approved  April 
twenty-eighth,  eighteen  hundred  and  fifty-ona 

Xineteenth,  An  act  concerning  oyster-beds,  approved 
April  second,  eighteen  hundred  and  sixty-six. 

Twentieth,  An  act  concerning  gas  companies,  approved 
April  fourth,  eighteen  hundred  and  seventy. 

24w  .This  act,  whenever  dted,  enumerated,  referred  to, 
or  amended,  may  be  designated  simply  as  Thb  Tesajs 
Cods,  adding,  when  necessary,  the  number  of  the  section. 


PART   I. 


OF  CRIMES  AND  PUNISHMENTS. 

(§§  2$-<)oa) 

I 
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TITLE  I. 

Of  Persons  liable  to  Pnnlsliment  for  Crime. 

S  as.  TTbo  are  capable  of  commlttiDg  crimes. 
S  27.   Who  are  liable  to  ponislimeiit. 

26.  Al!  i>eTSons  are  capable  of  committing;  crimes  ex« 
eept  those  Lelunging  to  the  following  ctasses: 

1.  Children  under  the  age  of  fourteen,  in  the  absence  of 
clear  proof  that  at  the  time  of  committing  the  act  charged 
against  them»  they  knew  its  wrongftdness; 

2.  Idiots; 

3.  Lunatics  and  insane  persons; 

4.  Persons  who  committed  the  act  or  made  the  omission 
charged  under  an  ignorance  or  mistake  of  fact,  which  dis- 
proves any  criminal  intent; 

5.  Persons  who  committed  the  act  charged  without  be- 
ing conscious  thereof; 

6.  Persons  who  committed  the  act  or  made  the  omission 
charged  through  misfortune  or  by  accident,  when  it  ap- 
pears that  there  was  no  evil  design,  intention,  or  culpable 
negligence ; 

7.  Married  women  (except  for  felonies)  acting  under  the 
threats,  command,  or  coercion  of  their  husbands^    ■ 

8.  Persons  (unless  the  crime  be  punishable  with  death) 
who  committed  the  act  or  made  the  omission  charged 
under  threats  or  menaces  sufficient  to  show  that  they  had 
reasonable  cause  to,  and  did  believe  their  lives  would  be 
endangered  if  they  refused.  [Approved  March  30th,  in 
e£fect  July  1st,  1874.] 

Subd.  1.  OonclasiTe  presnmption  oi  incapacity  for  crime  of  in- 
fants under  seven  y(*ars-^  Hill,  479;  13  Bxuh,  230;  14  Com.  B.  M.  S. 
435;  Plow.  19.    See  Desty's  Grim.  Law,  S  21. 

Rebnttable  presumption  of  incapacity  of  cbildren  between  seyen 
■ad  fourteen— 31  Ala.  323;  10  Allen,  3%:  6  Halst.  163:  9  Hanipb.  175;  7 
Joues,  (N.  C.)  61;  2  Tenn.79;  41  Yt.685:  13  Ired.  IM;  U  Busb.  230;  1 

Pm.  CODJB^-4. 
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Lead.  C.  0. 71;  4  Car.  &  P.  236;  1  Cox  G.  C.  260.   Destjr's  CMul  Law,  S 
22  a. 

8ubd.  2.  Liiocy,  in  what  con8iat8~24  lud.  231;  14  Mass.  207;  8 
Joues,  (N.  C.)  136;  2  Va.  Gas.  132:  17  Ala.  434;  6  McLean,  121;  6  Paiker 
Cr.  B.  43;  Desty's  Grim.  Law.  $  24  a. 

Subd.  3.  LnnaticB  and  insane  persons— 6  Gal.  543;  24  Id.  230;  38 
Id.  456;  7  Met.  fiOO;  1  Lead.  G.  G.  1)4;  31  GaL  466.  See  Desty's  Grim.  Law. 
i  25,  et  seq. 

Subd,  4.  lenorance,  or  mistake  of  fact,  may  relieve  from  respons- 
ibility for  crime— 2  McLoan,  14;  2  Gusli.  577;  9  W.  Va.  559;  unless 
caused  by  carelessness  or  uegligeuce— i  Goun.  502;  2  Cusli.  A77;  7 
Humph.  148:  24  Ind.  77;  Id.  M);  2  McLean,  14;  7  Met.  6U0.  See  Demy's 
Crlm.  Law,  §  35  a. 

Subd.  6.  Accident  or  misfortune,  as  an  excuse  for  crime— ^  Mass. 
541 ;  80  id.  592;  22  Ga.  479.   See  Deity's  Grim.  Law,  s  30  a,  b. 

Subd.1.  Married  women  under  coeroion,  not  responsible  for 
crime-- 11  Gray,  437;  97  Mass.  .VJ3;  103  io.  71;  1  Leach,  348;  I  Car. 
At  P.  116;  Dears,  k  B.  553;  2  Lew.  C.  G.  229.  See  Desty's  Grim.  Law,  S 
16  a. 

Subd.  8.   Direct  physical  compulsion,  exempts  from  pnnlshment—  ' 
2  Dall.  346:  4  WashTo.  C.  4U2;  8  Gar.  A  P.  616:  TWali.  214;  »  Vf.  Va.  358.  . 
But  threats  of  future  iu^mry,  or  comiiiand;!  from  any  other  ttian  a  hus- 
band, do  uut  excuse— 18  St.  Tri.  391 ;  5  Gar.  ft  P.  138.    See  Demy's  Crlin. 
Law,  S  82  b. 

27.  The  following  persons  are  liable  to  punishment 
under  the  laws  of  this  State : 

1.  All  persons  who  commit,  in  whole  or  in  part,  any 
crime  within  this  State; 

2.  All  who  commit  larceny  or  robbery  out  of  this  State, 
and  bring  to,  or  are  found  with  the  property  stolen  in,  this 
State; 

3.  All  who,  being  out  of  this  State,  cause  or  aid,  advise 
or  encourage,  another  person  to  commit  a  crime  within 
this  State,  and  are  afterwards  found  therein. 

Jurisdiction— 9  Nev.  48;  2  Oreg.  115;  and  see  cases  cited  in  Desty^ 
Crim.Law,i55a. 
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TITLE  n. 

Of  Parties  to  Cxime. 

I M.  Claasiflcation  of  parUes  to  ertme. 

S  SI.  Wbo  are  principals. 

S  32.  Wbo  are  accessories. 

S  33.  Punlsbment  of  accessories. 

30.  The  parties  to  crimes  are  classified  as: 

1.  Principals;  and, 

2.  Accessories. 

31.  All  persons  concerned  In  the  commission  of  a  crime, 
whether  it  be  felony  or  misdemeanor,  and  wliether  tbey 
directly  commit  the  act  constituting  the  offense,  or  aid  and 
abet  in  its  commission,  or,  not  being  present,  have  advised 
and  encouraged  its  commission,  and  all  persons  coun- 
seling, advising,  or  encouraging  children  under  the  age  of 
fourteen  years,  lunatics  or  idiots,  to  commit  any  crime,  or 
who,  by  fraud,  contrivance,  or  force,  occasion  the  drunken- 
ness of  another  for  the  purpose  of  causing  him  to  com- 
mit any  crime,  or  who,  by  threats,  menaces,  command, 
or  coercion,  compel  another  to  commit  any  crime,  are  prin- 
cipals in  any  crime  so  committed. 

Frlaoipals,  who  are.-~A  principal  is  the  perpetrator  of  the  offense, 
or  one  who  is  actually  present,  aiding  and  abetting--5  Cal.  133;  10 
ld.6S:  27  id.  340;  4;iid.24;  1  Brev.  385^15  Oa.  SIU:  2i>Tnd.  4.!5;  13  Ired. 
114;  12  Ohio  St.  214;  »  Pick.  496.  See  Desty's  Grim.  Law.  S  3»  a.  A« 
principal*  in  the  second  degree  -  48  Cal.  24 ;  or  aceeiutaries  before  the  /aet-^ 
Id.,  ezplaininir  40  id.  12i);  id.  141 :  3S)  Id.  75;  32  id.  1(>4.  See  Destv'.s  Crim. 
Law.  §40  a.  lustlKation  to  crime,  id.  MOb;  or  aider*  and  abettor* 
at  tlio  fact— 48  Cal.  19;  Id.  64;  see  Desty's  Crim.  Law,  $  S7a:  or  ac 
eomplieejt-~iil.  S  38  a.  Confederates  in  a  cominon  design^  of  which 
the  offense  is  a  part,  are  all  priuciiJ.  Is— 47  lud.  668;  li  Mu.  383;  2i)  Id. 
3!>1;  9  Pick.  4^)6:  12  Ohio  St.  14a.  See  Desty's  Crim.  Law.  $  3i)  a.  It  is 
not  neceftiary  to  proyje  tlisit  one  of  two  eonRpiraturs  struck  the  fatal 
blow— 4 1  Cal.  170;  nor  U  one  culltless  because  the  one  he  kiiln  was  al* 
ready  mortally  woimded— 48  id.  M.  If  one  person  urges,  encourages, 
aidH.or  asKlHts  another  to  kill,  the  legal  presumption  is,  that  he  intends 
to  kill— «  Pac.  Coast  L.  .1.  (>81.  The  offense  of  the  acr<*88ory  before  the 
fact  is  committed  in  the  county  where  the  substantlvo  accessorial  acts 
are  consiimmated«-27  Cal.  340;  13  Busli,  142;  114  Mass.  807;  57  Uow.  Pr. 
•42:  lFarlMrCr.K.:IM.  See  Desty's  Crim.  Law,  S  40  o> 
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32.  All  persons  who,  after  full  knowledge  that  a  fel- 
ony has  been  committed,  conceal  it  from  the  magistrate, 
or  harbor  and  protect  the  person  charged  with  or  convict- 
ed thereof,  are  accessories. 

Accessories  alter  the  fkct,  who  are— 28  CaL  404;  42Ga.S2l;  1  8wan» 
tss ;  3i)  Mis3. 7U2.  What  flufflcieut  to  create  liability— eee  Deitty's  Grim. 
Law,  s  44  a.   Le^al  couatruction  of  liability— see  id.  S  44  a. 

Gnilty  of  a  sabstantive  crime— 40  Cat  509;  28  id.  404;  40  id.  129.  See 
Desty's  Crlm.  Law,  $  45  a. 

33.  Except  in  cases  where  a  different  punishment  is 
prescribed,  an  accessory  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  two  years,  or  by  fine  not  exceeding  five 
thousand  dollars* 
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TITLE  in: 

Of  Offenses  asainst  the  Sovereignty  of  tlie  State. 

S  37.   Treason,  who  only  can  commit.  , 

S  38.   Misprision  of  treason. 

37.  Treason  against  this  State  consists  only  in  lerylng 
war  against  it,  adhering  to  its  enemies,  or  giving  them 
aid  and  comfort,  and  can  be  committed  only  by  persons 
owing  allegiance  to  the  State.  The  punishment  of  trea- 
son shall  be  death. 

TnmBon  against  a  State  Is  an  offense  at  common  law— 2  Arch.  Cr. 
Pr.  ftO,  and  id  so  recoguized  in  the  Coustltutlou  of  the  United  States- 
see  dmat.  U.  8.  art.  tv.  S  2  (2). 

Citizens  of  a  State  owe  allegiance  to  snch  State— 2  Cranch.  92;  2 
Kent,  42.  EvAH  thoagb  they  l>e  alien  resldeut»— 2  DalU  370;  6  Wheat. 
76.   See  Desty'H  Crlm.  Law,  S  (MS  a. 

LeTVing  war,  what  constltntes— 2  Burr.  Tr.  401;  2  Dall.  88;  id.  346; 
1  id.  So;  4  Crauch,  75;  2  WalL  Jr.  123;  11  Johns.  649.  See  Desty's  Crlm. 
Law.  S  66  b. 

Adhering  to  eaemies.— What  it  embraces— see  Desty's  Grim.  Law» 

Pnniahment  for  treason— see  Desty's  Crlm.  Law,  S  68  a. 

3&  Misprision  of  treason  is  the  knowledge  and  con* 
cealment  of  treason,  without  otherwise  assenting  to  or 
participating  in  the  crime.  It  is  punishable  by  imprison- 
ment in  the  State  prison  for  a  term  not  exceeding  five 

years. 

Misprision  of  treasoni  what  constitates— see  Desty's  Cilm.  LaWt 
1664. 
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TITLE  IV. 

Of  Crimea  against  the  Elective  Francbise. 

4L  Ylolatioti  of  election  laws  by  certain  offlcen  a  felony. 

43.  Fraudulent  regUtration  a  felony. 
4S.  Refusal  to  be  sworn  orto  answer  board  of  Jodgei. 

44.  Refusal  to  obey  summons  of  board. 

45.  Fraudulent  voting. 
4A,  Attempting  to  vote  without  being  qnallfled. 

47.  Procuring  Illegal  voting. 

48.  Cbanglng  ballots  or  altering  returns  by  election  oOoeia. 

49.  Inspectors  unfolding  or  marking  tickets. 
00.  Forging  or  altering  returns. 
51.  Adding  to  or  subtracting  from  votes  given. 
S3.  Persons  aiding  and  abetting. 

u.  Intimidating,  corruptlnjf,  deceiving,  or  deftaading  eleeton. 

M.  Fumlslilug  money  for  elections. 

AS.  Offers  to  procure  offices  for  electors. 

M.  Communicating  such  offer. 

57.  Bribing  members  of  legislative  canciues,  eto. 

5S.  Preventing  public  meetings. 

59.  Disturbance  of  public  meetings. 

50.  Betting  on  elections. 

51.  Violatiou  of  election  laws  by  persons  not  oflleeit. 

52.  Violation  of  election  laws  as  to  tickets. 

41.  Every  person  charged  with  the  performance  of  any 
duty,  under  the  provision  of  any  law  of  this  State  relating 
tu  elections,  who  willfully  neglects  or  refuses  to  perform 
it,  or  who,  in  his  official  capacity,  knowingly  and  fraudu- 
lently acts  in  contravention  or  violation  of  any  of  the 
provisions  of  such  laws,  is,  unless  a  different  punishment 
for  such  acts  or  omissions  is  prescribed  by  this  Code,  pun- 
ishable by  tine  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  in  the  State  prison  not  exceeding  five  years, 
or  by  both. 

Qflbnses  by  election  offlcen— «ee  Desty's  Crim.  Law,  %  70  J. 
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42.  Every  person  who  willfully  causes,  procures,  or 
allows  himself  to  he  registered  in  the  great  register  of  any 
county,  knowing  himself  not  to  he  entitled  to  such  regis* 
tration,  is  punishable  hy  a  fine  not  exceeding  one  thon* 
sand  dollars,  or  hy  imprisonment  in  the  county  jail  or 
State  prison  not  exceeding  one  year,  or  hy  both.  In  all 
cases  where,  on  the  trial  of  a  person  chaiged  with  any 
offense  under  the  provisions  of  this  section,  it  appears  in 
eviaence  that  the  accused  stands  registered  in  the  great 
register  of  any  county,  without  being  qualified  for  such 
registration,  the  coiirt  must  order  such  registration  to  be 
eanceled. 

Fraodnlent  registration  Is  a  mlsdemeanor-S  Blatclif .  48.    Soe  Bev. 

Stat.  U.  8.  §  5512. 

43.  Every  person  who,  after  being  required  by  the 
board  of  judges  at  any  election,  refuses  to  be  sworn,  or 
being  sworn,  refuses  to  answer  any  pertinent  question, 
propounded  by  such  board,  touching  the  right  of  another 
to  vote,  is  guilty  of  a  misdemeanor.  [Approved  March 
30th,  in  effect  July  1st,  1874.] 

44.  Every  person  summoned  to  appear  and  testify  be- 
fore any  board  of  registration,  who  willfully  disobeys 
such  summons,  is  guilty  of  a  misdemeanor. 

45.  Every  person  not  entitled  to  vote,  who  fraudulently 
votes,  and  every  person  who  votes  more  than  once  at  any 
one  election,  or  knowingly  hands  in  two  or  more  tickets 
folded  together,  or  changes  any  ballot  after  the  same  has 
been  deposited  in  the  ballot-box,  or  adds,  or  attempts  to 
add,  any  ballot  to  those  illegally  polled  at  any  elec- 
tion, either  by  fraudulently  introducing  the  same  into 
the  ballot-box  before  or  after  the  ballots  therein  have 
been  counted;  or  adds  to,  or  mixes  with,  or  attempts  to 
add  to  or  mix  with,  the  ballots  lawfully  polled,  other  bal- 
lots, while  the  same  are  being  counted  or  canvassed,  or  at 
any  other  time,  with  intent  to  change  the  result  of  such 
election;  or  carries  away  or  destroys,  or  attempts  to 
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oarty  away  or  destroy,  any  poll-lists,  or  ballots,  or  ballot- 
tK>x,  for  the  purpose  of  breaking  up  or  invalidatiuf  such 
election,  or  willfully  detains,  mutilates  or  destroy- «  any 
•lection  returns,  or  in  any  manner  so  interferes  wi  h  the 
officers  holding  such  election  or  conducting  such  ca  %  ^s, 
or  with  the  voters  lawfully  exercising  their  rights  o\  vot- 
ing at  such  election,  as  to  prevent  such  election  or  canvass 
from  being  fairly  held  and  lawfully  conducted,  is  guilty 
of  a  felony. 

Bieht  to  vote,  not  dependent  on  citlsenshlp— see  I>e8ty'8  <Mm.  Law» 
S70c. 

State  has  excliuiye  power  to  refnilate  the  rlflrht  of  suffrage— tt  CaL 
49;  1  Hughes,  UA;  ii  Biatchf.  200;  &3  ^  St.  112;  1  McAr.  m, 

lUegal  voting— see  Desty's  Crlm.  Law»  S  TO  e. 

Voting  twice— see  Id.  S  70  f .  When  a  person  Is  so  drunk  as  not  to 
be  able  to  form  an  Intent,  he  cannot  be  convicted— 29  CaL  678.  The 
aet  must  be  done  kuowlngJ^— id. 

46.  Every  person  not  entitled  to  vote,  who  fraudu- 
lently attempts  to  vote,  or  who,  being  entitled  to  vote,  at- 
tempts to  vote  more  than  once  at  any  election,  is  guilty  of 
a  misdemeanor. 

Attempts  to  defirand.— As  by  personating  another  who  has  lived, 
but  is  at  the  timo  dead— 14  Low.  Can.  Rep.  435:  Russ.  A  R.  824;  Rex  p, 
Craup,  1(1. 327 :  and  it  1h  not  necessary  that  the  false  personation  should 
prove  successful- 1 J  Week.  Rep.  310. 

47.  Every  person  who  procures,  aids,  assists,  counsels^ 
or  advises  another  to  give  or  offer  his  vote  at  any  election, 
knowing  that  the  person  is  not  qualified  to  vote,  is  guilty 
of  a  misdemeanor. 

48.  Every  officer  or  clerk  of  election  who  aids  in  chang- 
ing or  destroying  any  poll-list,  or  in  placing  any  ballots 
in  the  ballot-box,  or  taking  any  therefrom,  or  adds,  or  at- 
tempts to  add,  any  ballots  to  those  legally  polled  at  such 
election,  either  by  fraudulently  introducing  the  same  iuto 
the  ballot-box  before  or  after  the  ballots  therein  have  been 
counted,  or  adds  to  or  mixes  with,  or  attempts  to  add  to 
or  niix  with  the  ballots  polled  any  other  ballots,  while 
the  same  are  being  counted  or  canvassed,  or  at  any  other 
time,  with  intent  to  change  the  result  of  such  election, 
or  allows  another  to  do  so,  when  in  his  power  to  prevent 
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it,  or  carries  away  or  destroys,  or  knowingly  allows  an- 
other to  carry  away  or  destroy  any  poll-list,  ballot-box,  or 
ballots  lawfully  polled,  is  punishable  by  imprisonment  in 
the  State  prison  for  not  less  than  two  nor  more  than  seven 
years. 

49.  Every  Inspector,  judge,  or  clerk  of  an  election, 
who,  previous  to  putting  the  ballot  of  an  elector  in  the 
ballot-box,  attempts  to  find  out  any  name  on  such  ballot, 
or  who  oi>ens  or  suffers  the  folded  ballot  of  any  elector 
which  has  been  handed  in  to  be  opened  or  examined  pre- 
vious to  putting  the  same  into  the  ballot-box,  or  who 
makes  or  places  any  mark  or  device  on  any  folded  ballot 
with  the  view  to  ascertain  the  name  of  any  person  for 
whom  the  elector  has  voted,  or  who,  without  the  consent 
of  the  elector,  discloses  the  name  of  any  person  which 
such  inspector,  judge,  or  clerk  has  fraudulently  or  ille- 
gally <liscovered  to  have  been  voted  for  by  such  elector,  is 
punishable  by  fine,  not  less  than  fifty  nor  more  than  five 
hundred  dollars. 

50l  Every  person  who  forges  or  counterfeits  returns  of 
an  election  purporting  to  have  been  held  at  a  precinct, 
town,  or  ward  where  no  election  was  in  fact  held,  or  will- 
fully substitutes  forged  or  counterfeit  returns  of  election 
in  the  place  of  the  true  returns,  for  a  precinct,  town,  or 
wanl  where  an  election  was  actually  held,  is  punishable 
by  imprisonment  in  the  State  prison  for  a  term  not  less 
than  two  nor  more  than  ten  years. 

Certificate.— Making  a  false  certificate  of  the  resnlt  of  an  election  Is 
a  mUdeineauor-2  Dm.  219;  S.  C.  19  Am.  Law  Beg.  737. 

51.  Every  person  who  willfully  adds  to  or  subtracts 
from  the  votes  actually  cast  at  an  election,  in  any  returns, 
or  who  alters  such  returns,  is  punishable  by  imprison- 
ment in  the  State  prison  for  not  less  than  one  nor  more 
than  five  years. 

52.  Every  person  who  aids  or  abets  in  the  commission 
pf  any  of  the  offenses  n^eationed  in  the  four  preceding  aeo- 
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tions,  is  punishable  by  imprisonment  in  the  county  jail 
for  the  period  of  six  months,  or  in  the  State  ]irison  not  ex- 
ceedins:  two  years.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 

53.  Every  person  who,  by  force,  threats,  menaces, 
bribery,  or  any  corrupt  means,  either  directly  or  indirect- 
ly, attempts  to  influence  any  elector  in  giving  his  vote,  or 
to  deter  him  from  giving  the  same,  or  attempts  by  any 
means  whatever  to  awe.  restrain,  hinder,  or  disturb  any 
elector  in  the  free  exercise  of  the  right  of  suffrage,  or  fur- 
nishes any  elector  wishing  to  vote,  who  cannot  read,  with 
a  ticket,  informing  or  giving  such  elector  to  understan<l 
that  it  contains  a  name  written  or  printed  thereon  differ- 
ent from  the  name  which  is  writteu  or  printed  thereon,  or 
defrauds  any  elector  at  any  such  election,  by  deceiving 
and  causing  such  elector  to  vote  for  a  different  person  for 
any  office  than  he  intended  or  desired  to  vote  for;  or  who, 
being  inspector,  judge,  or  clerk  of  any  election,  while  act- 
ing as  such,  induces,  or  attempts  to  induce,  any  elector, 
either  by  menace  or  reward,  or  promise  thereof,  to  vote 
differently  from  what  such  elector  intended  or  desired  to 
vote,  is  guilty  of  a  misdemeanor.    . 

Corrapting  electors— see  Desty's  Crim.  Law,  $  70  h. 
Defrauding  elector»--«ee  Desty'B  Crim.  Law,  S  70]. 

54.  Every  person  who,  with  intent  to  promote  the  elec- 
tion of  himself  or  any  other  person,  either— 

1.  Furnishes  entertainment  at  his  expense  to  any  meet- 
ing of  electors  previous  to  or  during  an  election; 

2.  Pays  for,  procures,  or  engages  to  pay  for  any  such 
entertainment; 

-3.  FurnLshes  or  engages  to  pay  or  deliver  any  money  or 
property  for  the  purpose  of  procuring  the  attendance  of 
voters  at  the  polls,  or  for  the  purpose  of  compensating 
any  person  for  procuring  attendance  uf  voters  at  the  polls, 
except  for  the  conveyance  of  voters  who  are  sick  or  in- 
firm; 

4.  Fumiahes  or  engages  to  pay  or  deliver  any  money 
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or  property  for  any  purpose  Intended  to  promote  the  elec- 
tion of  any  candidate,  except  for  tbe  expenses  of  holding 
and  conducting  public  meetings  for  the  discussion  of  pub- 
lic questions,  and  of  printing  and  circulating  ballots, 
handbills,  and  other  papers,  previous  to  such  election; 
—is  guilty  of  a  misdemeanor. 

Refinesliments.— Oivliur  refrefihraents  to  ^oter,  to  Inflneoce  his  vote 
—2  Tyrw.  134 ;  or  furuUUmig  liquors— 17  Kau.  351. 

Fnxnishing  money,  or  property,  to  Influence  vote— eee  Desty's 
Crtm.  Law,  $  70  b* 

55.  Every  person  who,  being  a  candidate  at  any  elec- 
tion, offers  or  agrees  to  appoint  or  procure  the  appoint- 
ment of  any  particular  person  to  ofBce,  as  an  inducement 
or  consideration  to  any  person  to  vote  for,  or  procure  or 
aid  in  procuring  the  election  of  &uch-oandidate»  is  guilty 
of  a  misdemeanor. 

GiTing  promises  of  reward  to  procure  votes-see  I>e8ty's  Crlm. 
Law,  ilQh. 

56.  Every  person,  not  being  a  candidate,  who  commu* 
nicates  any  offer,  made  in  violation  of  the  last  section,  to 
any  person,  with  intent  to  induce  him  to  vote  for,  or  to 
procure  or  aid  in  procuring  the  election  of  the  candidate 
making  the  offer,  is  guilty  of  a  misdemeanor. 

57.  Every  person  who  gives  or  offers  a  bribe  to  any 
officer  or  member  of  any  legislative  caucus,  political  con- 
vention, committee,  primary  election,  or  i)olitical  gather- 
ing of  any  kind,  held  for  the  purpose  of  nominating  can- 
didates for  offices  of  honor,  trust,  or  profit,  in  this  State, 
With  intent  to  induence  the  i>erson  to  whom  such  bribe  is 
given  or  offered  to  be  more  favorable  to  one  candidate 
than  another,  and  every  person,  member  of  either  of  the 
bodies  in  this  section  mentioned,  who  receives  or  offers 
to  receive  any  such  bribe,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one,  nor  more  than  four- 
teen years. 

58.  Every  person  who,  by  threats.  Intimidations,  or 
unlawful  violence,  willfully  hinders  or  prevents  electors 
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from  assembling  in  public  meeting  for  the  consideration 
of  public  questions,  is  guilty  of  a  misdemeanor. 
Threats  and  intimidation— see  I>e8t7'8  Crlm.  Law,  S  71 L 

59.  Every  person  who  willfully  disturbs  or  breaks  up 
any  public  meeting  of  electors  or  others,  lawfully  being 
held  for  the  purpose  of  considering  public  questions,  is 
guilty  of  a  misdemeanor. 

Disturbing  electors— eee  Destjr's  Crlm.  Law,  S  Tl  L 

60.  Every  person  who  makes,  offers,  or  accepts  any 
bet  or  wager  upon  the  result  of  any  election,  or  upon  the 
success  or  failure  of  any  person  or  candidate,  or  upon  the 
number  of  votes  to  be  cast,  either  in  the  aggregate  or  for 
any  particular  candidate,  or  upon  the  vote  to  be  cast  by 
any  person,  is  guilty  of  a  misdemeanor. 

Betting  on  elections.— On  the  result  of  an  election,  Is  indictable— 
2  lad.  4.t);  11  Ala.  543;  4  B.  Men.  1;  1  Ohio  St.  139;  2  Hnmph.  301; 
6  Id.  661;  i)  Dana,  31;  1  Meigs,  19!i;  but  not  after  the  election  Ifl  over 
—4  tiiieed,  437 ;  2  Ala.  840;  or  betting  on  an  electioti  out  of  the  8tate--4 
III.  b\iif.  Bets  OQ  several  different  results  are  oue  bct-5  Sueed,  652.  A 
sale  of  property  uiav  be  a  bet— 2  Ind.  4SM:  16  B.  Mou.  825.  Or  the  offer 
of  a  preseut  ou  result  of  the  election  is  a  bet— 13  Smedes  &  M.  456. 

61.  Every  person  who  willfully  violates  any  of  the 
provisions  of  the  laws  of  this  State  relating  to  elections  is, 
unless  a  different  punishment  for  such  violation  is  pre- 
scribed by  this  Code,  punishable  by  fine  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  in  the  State 
prison  not  exceeding  five  years,  or  by  both 

62.  Every  persoii  who  prints  any  ticket  not  in  conform* 
ity  with  section  one  thousand  one  hundred  and  ninety-one 
of  the  Political  Code,  or  who  circulates  or  gives  to  another 
any  ticket,  knowing  at  the  tiihe  that  such  ticket  does  not 
conform  to  the  provisions  of  section  one  thousand  one 
hundred  and  ninety-one  of  the  Political  Code,  is  guilty  of 
a  misdemeanor.    [Approved  March  23rd,  1874.] 
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TITLE  V. 

Of  Crimes  by  and  against  the  Ezeoutive  Power 

of  tlie  State. 

S  M.  Acting  In  a  public  capacity  without  liaTing  qnallfled. 

S  6S.  Acts  of  officers  de/aeto  not  affected. 

S  67.  Giving  or  offering  bribes  to  executlTe  offleen. 

S  63.  Asking  or  receiving  bribes. 

S  69.  Resisting  officers. 

S  70.  Extortion. 

I  71 .  Officers  Illegally  interested  in  contracts. 

S  72.  Presenting  fraudolent  bills  or  claims  for  aUowanoe  or  payment. 

S  73.  Baying  appointments  to  office. 

S  74.  Talcing  rewards  for  deputation. 

S  75.  Exercising  functions  of  office  wrongfully. 

S  76.  Refusal  to  surrender  books,  etc.,  to  successor. 

5  77.  Sections  to  apply  to  administrative  and  ministerial  officers. 

65.  Every  person  who  exercises  any  function  of  a  pub- 
lic office  without  takin^^  the  oath  of  office,  or  without  giv- 
ing the  required  bond,  is  guilty  of  a  misdemeanor.  [Ap» 
proved  March  30th,  in  effect  July  1st,  1874.] 

66.  The  last  section  shall  not  be  construed  to  affect  the 
validity  of  acts  done  by  a  person  exercising  the  functions 
of  a  public  office  in  fact,  where  other  persons  than  himself 
are  interested  in  maintaining  the  validity  of  such  acts. 

67.  Every  person  who  gives  or  offers  any  bribe  to  any 
executive  officer  of  this  State,  with  intent  to  influence  him 
in  respect  to  any  act,  decision,  vote,  opinion,  or  other  pro- 
ceeding as  such  officer,  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  fourteen 
years,  and  is  disqualified  from  holding  any  office  in  this 
State. 

EzeovllTe  officers.— It  is  indictable  to  be  concerned  In  bribing,  or 
attempting  to  bribe,  a  cabinet  mlnister<~4  Burr.  24»4;  a  commisMiouer 
of  the  revenue->2«Dall.  m\  Wbart.  St.  Trl.  13»;  a  sheriff— 14  Ala.  603s 

6  Tex.  Ct.  App.  6(>5;  1  Va.  Gas.  138. 

Pmr.  CooB'ff. 
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The  oflbr  of  a  bribe  Is  snSclent,  without  tender  or  prodQCtlon  of 
the  money— 6  Fac.  Coast  L.  J.  102i;  33  N.  J.  L.  102.  See  I>e8t7li  Grim. 
Law,  S  71 1». 

68.  Every  executive  officer,  or  person  elected  or  ap- 
pointed to  an  executive  office,  who  asks,  receives,  or 
agrees  to  receive,  any  bribe,  upon  any  agreement  or  un- 
derstanding that  his  vote,  opinion,  or  action  upon  any 
matter  then  pending,  or  which  may  be  brought  before  him 
in  his  official  capacity,  shall  be  influenced  thereby,  is  pun- 
ishable by  imprisonment  in  the  State  prison  not  less  thanr 
one  nor  more  than  fourteen  years ;  and,  in  afldition  there- 
to, forfeits  his  office,  and  is  forever  disqualified  from  hold- 
ing any  office  in  this  State. 

Accepting  bribes.— An  offer  by  an  oAoert  to  receive  a  bribe,  Is  In* 
<UctaUe-«5IlLfi8.  See  Desty's  Grim.  Law,  1 71  c 

69.  Every  person  who  attempts,  by  means  of  any 
threat  or  violence,  'to  deter  or  prevent  an  exeoutivo 
officer  from  performing  any  duty  imposed  upon  such 
officer  by  law,  or  who  knowingly  resists,  by  the  use  of 
force  or  violence,  such  officer,  in  the  performance  of  his 
duty,  is  punishable  by  fine  not  exceeding  five  thousand 
dollars,  and  imprisonment  in  the  county  Jail  not  exceed- 
ing five  years. 

Oflbnse,  constmed.— The  offense  consists  in  any  act  which  Is  de- 
igned to,  and  actually  does,  prevent  or  hinder  the  ofBeer  in  the  per- 
formance  of  hU  duty-17  111.  373;  40  Iowa,  169;  1U3  Mhss.  443;  129  id. 


signed  to,  and  actnally  does,  prevent  or  hinder  the  ofBeer  in  the  per- 
formance  of  hU  duty-17  111.  373;  40  Iowa,  169;  1U3  Mhss.  443;  129  id. 
420;  2  Parker  Gr.  R.13:  3  Vt.  110:  82  N.  H.SOO;  2  Strob.  73:  106  Blasa. 


420:  SO  Gonn.  244;  15  ko.  486;  ik  Ala.'iwl   See  I>esty's  5rim.  Law* 
S7<a. 

70.  Every  executive  or  ministerial  officer  who  know- 
ingly asks  or  receives  any  emolument,  gratuity,  or  reward, 
or  any  promise  thereof,  excepting  such  as  may  be  author- 
ized by  law,  for  doing  any  official  act,  is  guilty  of  a  mis- 
demeanor. [Approved  March  30th,  in  effect  July  Ist,  1874.] 

Extortion  at  common  law  ia  the  taking,  by  color  of  offlce,  money 
or  other  thing  of  value  that  la  not  due— 4  Gowen.661 ;  3  Bush*  SO.  Be- 
f*re  it  U  due-l  Pick.  279:  S3  N.  «r.  L.  142;  2  Sneed,  lOO;  1  Tecg.  261;  • 
Cowen,  661;  1  Mont  322;  55  Ala.  125:  1  Left.  (Tenn.)  271;  6  Sneed,  6S:  S 
flawy.  478.  Or  more  tkan  is  due-'l  Yeates,  71.  It  is  enooffb  If  any  vain* 
able  thing  is  received  -5  Blackf.  460.  See  Desty's  GrimuLaw,  SM  a. 

A  public  officer  only  can  be  convicted  of  this  offense— U  €hL  9U, 
flee  I>e8ty's  Grim.  Law,  S  84  b. 
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71.  Every  officer  or  person  prohibited  by  the  laws  of 
this  State  from  malcing;  or  being  interestoil  in  contracts, 
or  from  becoming  a  vemlnr  or  purchaner  at  sales,  or  from 
purchasing  scrip,  or  otlier  evidences  of  indebtedness,  who 
violates  any  of  the  provisions  of  such  laws,  is  puninhablo 
by  a  fine  of  not  more  tliau  one  thousand  dollars,  or  liy 
imprisonment  in  the  State  prison  not  more  than  live 
years,  and  is  forever  disquaHfled  from  holding  any  office 
in  tliis  State. 

72.  Every  person  wlio,  with  intent  to  defraud,  presents 
for  allowance  or  for  payment  to  any  State  board  or  ofSi' 
cer,  or  to  any  county,  town,  city,  ward,  or  village  board 
pr  officer,  authorized  to  allow  or  pay  the  same  if  genuine^ 
any  false  or  fraudulent  claim,  bill,  account,  voucher,  or 
writing,  is  guilty  of  felony. 

73.  Every  person  who  gives  or  offers  any  gratuity  or 
reward,  in  consideration  that  he  or  any  other  person  shall 
be  appointed  to  any  public  office,  or  shall  be  permitted  to 
exercise  or  discharge  the  duties  thereof,  is  guilty  of  a 
misdemeanor. 

Buying  appointments  to  offlce— S  Serg.  A  R.  S38;  36  Wis.  213;  8 
Cent.  L.  J.  4<»5;  5  HlU,'i7:  32  Vt.  82G;  2  Va.  Gas.  460;  2  Camp.  229;  11 
Mod.  tSJi  3  Burr.  1335;  4  Id.  24»4.    See  Deaty's  Crim.  Law,  $  70  h. 

74.  Every  public  officer  who,  for  any  gratuity  or  re- 
ward, appoints  another  person  to  a  public  office,  or  per- 
mits another  person  to  exercise  or  discharge  any  of  the 
duties  of  his  office,  is  punishable  by  a  fine  not  exceeding 
five  thousand  dollars,  and,  in  addition  thereto,  forfeits 
his  office,  and  is  forever  disqualified  from  holding  any 
office  in  this  State. 

75.  Every  person  who  willfully  and  knowingly  in- 
trudes himself  into  any  public  office  to  which  he  has  not 
been  elected  or  appointed,  and  every  person  who,  having 
been  an  executive  officer,  willfully  exercises  any  of  the 
functions  of  his  office  after  his  term  has  expired,  and  a 
successor  has  been  elected  or  appointed  and  has  qualiiiedi 
is  guilty  of  a  misdemeanor. 
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76.  Every  officer  whose  office  is  abolished  by  law,  or 
wlio,  after  the  expiration  of  the  time  for  which  he  xnay  be 
appointed  or  elected,  or  after  he  has  resigned  or  been 
legally  removed  from  office,  willfully  and  unlawfully 
withholds  or  detains  from  his  successor,  or  other  person 
entitled  tliereto,  the  records,  pa])ers,  documents,  or  other 
writing  appertaining  or  belonging  to  his  office,  or  muti- 
lates, destroys,  or  takes  away  the  same,  is  punishable  by 
imprisoum(tnt  in  the  State  prison  not  less  than  one  nor 
more  than  ten  years. 

77.  The  various  provisions  of  this  chapter  apply  to 
administrative  and  ministerial  officers,  in  the  same  mtm- 
ner  aa  if  they  were  mentioned  therein. 
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TITLE  VI. 

Of  Climes  against  the  Ziegislative  Power. 

S  81.  Preventing  the  meeting  of  the  Legislature. 

'  S  S2.  DLsturbiug  the  Legislature  while  In  session. 

S  83.  Altering  draft  of  bill  or  resolution. 

S  84.  Altering  enrolled  copy  of  bill  or  resolution. 

S  89.  Giving  or  offering  bribes  to  members  of  the  Legislaton. 

S  86.  Bccelving  bribes  by  members  of  the  Legislature. 

S  87.  Witnesses  refusing  to  attend,  etc.,  before  the  Legislature. 

S  88.  Bribes  by  members  of  the  Legislature. 

S  89.  Lobbying. 

81.  Every  person  who  willfully,  and  by  force  or  fraud, 
prevents  the  Legislature  of  this  State,  or  either  of  the 
houses  composing  it,  or  any  of  the  members  thereof, 
from  meeting  or  organizing,  is  guilty  of  felony. 

82.  Every  person  who  willfully  disturbs  the  Legisla- 
ture of  this  State,  or  either  of  the  houses  composing  it, 
wlule  in  session,  or  who  commits  any  disorderly  conduct 
in  the  immediate  view  and  presence  of  either  house, 
tending  to  interrupt  its  proceedings  or  impair  the  respect 
due  to  its  authority,  is  guilty  of  a  misdemeanor. 

Legislative  bodies  have  inherent  power  to  punish  for  contempt  of 
their  rules  and  orders  -tf  Wlieat.  204:  7  id.  38;  1  McAr.  453;  1  Wood.  Sb 
M. 440;  9  Johufl.  3!id;  6  id.  337;  4  Pa.  L.  J.  2i0;  14  Gray,  2i<);  37  N.  H.  450. 
See  1  Kent,  236;  Cusli.  L.  &  P.  of  Legls.  Assein.  533,  6U8,  625.  &J6; 
I>esty's  Grim.  Law,  {^  73  d.  And  any  Insiilt,  contumely,  threat,  or  vio- 
lence, or  imputation  of  bribery,  or  corruption,  in  an  act  of  contempt^ 
6  Wheat.  204;  I  WiLs.  299;  3  id.  188.  But  the  power  of  the  Legislature 
cannot  extend  l)eyond  the  session— 6  Wheat.  3M:  13  Md.  642. 

83.  Every  person  who  fraudulently  alters  the  draft  of 
any  bill  or  resolution  whicli  has  been  presented  to  either 
of  the  houses  composing  the  Legislature,  to  be  passed  or 
adopted,  with  intent  to  procure  it  to  be  passed  or  adopted 
by  either  house,  or  certified  by  the  presiding  officer  of 
Either  house,  in  language  different  from  that  intended  by 
such  house,  is  guilty  of  f elony. 
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84.  Every  person  who  fraudulently  alters  the  enrolled 
copy  of  any  bill  or  resolution  wliich  has  been  passed  or 
adopted  by  the  Legislature  of  this  State,  with  intent  to 
procure  it  to  be  approved  by  the  governor,  or  certified  by 
the  secretary  of  state,  or  printed  or  published  by  the 
printer  of  the  statutes,  in  language  different  from  that  in 
which  it  was  passed  or  adopted  by  the  Legislature,  is 
guilty  of  felony. 

85.  Every  person  who  gives  or  offers  to  give  a  bribe  to 
any  member  of  the  Legislature,  or  to  another  person  for 
him,  or  attempts  by  menace,  deceit,  suppression  of  truth, 
or. any  corrupt  means,  to  influence  a  member  in  giving  or 
withholding  his  vote,  or  in  not  attending  the  house  or  any 
committee  of  which  he  is  a  member,  is  punishable  by  im- 
prisonment in  the  State  prison  not  less  than  one  nor  more 
than  ten  years. 

Giving  bribe  to  legislative  officers— Wliart.  Pree.  1012. 

Offer  of  bribe.— It  is  as  much  a  crime  to  offer  a  bribe  as  to  take 
one— 33  N.  J.  L.  102;  6  i*ac.  O.  L.  J.  1021.  The  offense  Is  complete  when 
the  offer  is  m:ule,  althougfli  in  a  matter  not  in  the  uower  of  theof- 
flcer'-33  N.  J.  L.  h>3.  The  attempt  is  sufflcieut.  even  though  the  offense 
i>enutcousumiuate(l-~(>5llL6:4;  3tf  Tex.  2:M.  See  14  Ala.  tiOi;  4  Burr. 
£194;  2  Camp.  22?);  2  Ld.  Rnym.  1377.  And  without  tender  or  produc- 
tion of  tlie  money  offered— 6  Pac.  C.  L.  J.  1021;  1  Va.  Cas.  Iw.  See 
Desty'tt  Crim.  Law,  §  71  h. 

86.  Every  member  of  either  of  the  houses  composing 
the  legislature  of  this  State  who  asks,  receives,  or  agrees 
to  receive  any  bribe,  upon  any  understanding  that  his 
official  vote,  opinion,  judgment,  or  action  shall  be  in- 
fluenced thereby,  or  sliail  be  given  in  any  particular 
manner,  or  upon  any  particular  side  of  any  question 
or  matter  upon  which  he  may  be  required  to  act  in  his 
olBcial  capacity,  or  gives,  or  offers,  or  promises  to  give 
any  official  vote  in  consideration  tbat  another  member  of 
the  Legislature  shall  give  any  such  vote,  either  upon  the 
same  or  another  question,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one  nor  more  than  four- 
teen years,  and  upon  conviction  thereof  shall,  in  addition 
to  said  punishment,  forfeit  his  office,  be  disfranchised^ 
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and  forever  disqualified  from  holding  any  office  or  public 
trust    [In  effect  April  6th,  1880.] 

BeceiTlag  bribe.— An  offer  by  an  officer  to  receive  a  bribe  Ib  Indict- 
ableHa  lU.^.   See  Desty'a  CrUn.  Law,  S  71  o. 

Conlracta  for  contingent  compensation  for  obtaining  legislation,  or 
for  use  of  personal,  or  any  secret  or  sinister  influence  on  legislators,  or 


•va  *Krv«#«  j^\.ao^aacvaf  «^a  «vsa^   o\^^^A%>m\FA  rp""f  lift— ^i    assai u.«7aAV«7  \im.m  ■v||Aoi«B^\'ao|  \fa 

for  services  of  log-rolling,  are  void,  and  the  parties  thereto  are  ludict> 

-----  Dana,  366;  27  Mich. 


lor  services  ox  log-roiuug,  are  void,  and  the  partle 
tblefornusdemeauor— 16  How.  314;  »7  Cal.  164;  6 
293;  M  He. 'iuO;  35  Mass.  472:  1  AilLen,  264;  5  Watts  A  8.316;  7WatU, 
US;  14  N.  T.  289;  18  Pick.  470;  8  Ala.  719;  2  Va.  Gas.  460. 

87.  Every  person  who,  being  summoned  to  attend  as 
^ritness  before  either  house  of  the  Legislature  or  any 
committee  thereof,  refuses  or  neglects,  without  lawful 
excuse,  to  attend  pursuant  to  such  summons;  and  every 
person  who,  being  present  before  either  house  of  the  Leg- 
islature or  any  committee  thereof,  willfully  refuses  to  be 
sworn,  or  to  answer  any  material  and  proper  question,  or 
to  produce,  upon  reasonable  notice,  any  material  and 
proper  books,  papers,  or  documents  in  his  possession  or 
under  his  control,  is  guilty  of  a  misdemeanor. 

88.  Every  member  of  the  Legislature  convicted  of  any 
crime  defined  in  this  chapter,  in  addition  to  the  punish- 
ment prescribed,  forfeits  bis  office,  and  is  forever  disqual- 
ified from  holding  any  office  in  this  State. 

89.  Every  person  who  obtains,  or  seeks  to  obtain 
money  or  other  thing  of  value  from  another  person,  upon 
a  pretense,  claim,  or  representation  that  he  can  or  will 
impropdrly  influence  in  any  manner  the  action  of  any 
member  of  a  legislative  body  in  regard  to  any  vote  or 
legislative  matter,  is  guilty  of  a  felony.  Upon  the  trial  no 
person  otherwise  competent  as  a  witness  shall  be  excused 
from  testifying  as  such  concerning  the  offense  charged,  on 
tlie  grounds  that  such  testimony  may  criminate  himself, 
or  subject  him  to  public  infamy,  but  such  testimony  shall 
not  afterward  be  used  against  him  in  auy  judicial  pro- 
eeeding,  except  for  perjury  in  giving  such  testimony.  |,Iq 
effect  AprU  6th,  1880.] 
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93. 

94. 

9&. 

9ft. 
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CHAPTER  I. 

BRIBERT  AXD  COBBUFTION. 

OtTlnar  bribeii  to  Judges,  jurors,  referees,  ete. 
Beceirlug  bribes  by  Judicial  officers,  Jurors,  ete. 
Extortioo. 

Improper  Attempts  to  Influence  Jurors,  referees,  ete. 
Misconduct  of  Jurors,  referees,  etc. 
Justice  or  constable  purchasing  Judgment. 
Officers  convicted  of,  disfranchised. 
Superintendent  of  printing.  Interest  in  contracts,  eto. 
S  100.    Superintendent  of  printing  collusion  in  furnishing  ma* 
terlals. 

92.    Every  person  who  gives  or  offers  to  give  a  bribe  to 

any  judicial  officer,  juror,  referee,  arbitrator,  or  umpire,  or 

to  any  person  who  may  be  authorized  by  law  to  hear  or  de* 

termlne  any  question  or  controversy,  with  intent  to  iuflu* 

ence  his  vote,  opinion,  or  decision  upon  any  matter  or 

question  which  is  or  may  be  brought  before  him  for  deci- 

siun,  is  punishable  by  imprisonment  in  the  State  prison 

not  less  than  one  nor  more  than  ten  years. 

Bribery,  what  constltate8.~>It  la  the  giving  or  receiving  of  any 
valuable  tiling,  lii  ord«r  that  the  receiver  may  be  corruptly  Influen'^ed 
thereby,  in  tlie  aisclianre  of  some  public  duty^lO  Iowa,  212.  See  Des> 
ty'8  Crnn.  La  w,  )S  71  a.  It  must  In)  lu  some  suit,  matter,  or  cause,  pend- 
ing or  brought  before  him— 2  Cal.  dM;  14  AU.  ()U3. 

Ju  •  iciai  officers.— The  statute  confines  the  ofFense  to  acting  more 
fovombly  to  one  side  than  the  other— 2  Gal.  5^54. 

Justices  of  the  peace,  or  any  Judicial  officer— 14  Ala.  603:  20  Vt.  9. 

Ftoaecnting  attorneys— 33  Ind.  189;  1  Va.  Cas.  138;  14  AJa.  503;  Conf. 
38. 

Members  of  municipal  board— 33  N.  J.  L.  102. 

Offering  bribe.— The  offer  of  a  bribe  is  a  crime— 33  N.  J.  L.  102;  even 
though-the  offeiute  be  not  consummated— &)  III.  fiS;  S6  Tex.  2^4.  8eo  14 
AUi.liu3:  4  liurr.24:4;  2Canip.2ii»:  2  L<I.Baym.  1377;  nor,  attbongh  in 
a  matter  not  in  the  power  of  the  officer  to  consummate— ;i'l  N.  J .  L.  102; 
and  no  subsequent  act  of  the  officer  will  exculpate— 7  Tex.  C't.  A  pp. 
181.  ^Vheu  »  itarty  knew  that  the  one  to  whom  he  offered  the  bribe 
was  under  age.  the  offense  is  committed— 2  Sawy.  4SI.    A  t tender  or 

eoduction  or  the  money  Is  not  necessary— 6  Tac.  0.  L.  J.  1021;  1  Va. 
ia.138.  See  Desty's  cHm.  Law,  $  71  b. 
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93.  Every  judicial  officer,  jaror»  referee,  arbitrator,  or 
umpire,  and  every  person  authorized  by  law  to  hear  or 
determine  any  question  or  controversy,  who  asks,  re« 
ceives,  or  agrees  to  receive,  any  bribe,  upon  any  agree- 
ment or  understanding  that  his  vote,  opinion,  or  decision 
upon  any  matter  or  question  which  is  or  may  be  brought 
before  him  for  decision,  shall  be  influenced  thereby,  is 
punishable  by  imprisonment  in  the  State  prison  not  less 
than  one  nor  more  than  ten  years. 

Accepting  bribe.^It  is  bribery  to  seek  an  nndiie  reward  to  inflnence 
bebavior  in  office— 4  Bl.  Com.  I3!i;  auU  an  offer  to  receive  a  bribe  is  In- 
dictable—tiS  I  li.  88.  To  make  a  case  of  bribery  actual  valae— 54  Ind.  56 1 ; 
S.  C.  2  Am.  Cr.  R,  23. 

94.  Every  judicial  officer  who  asks  or  receives  any 
emolument,  gratuity,  or  reward,  or  any  promise  thereof, 
except  such  as  may  be  authorized  by  law,  for  doing  any 
official  act,  is  guilty  of  a  misdemeanor. 

Extortion.— No  fees  can  be  exacted  but  those  provided  by  law,  sanc- 
tioned l>y  the  court,  or  permitted  by  ancient  usage:  and  where  no  re- 
muneration is  provided,  the  officer  must  perform  the  duties  wltboa€ 
it-3  8awy.  473;  1  Serg,  ft  B.  504;  1  Up.  Can.  Q.  B.  292;  lH  id.  183.  See 
Desty's  Crim.  Law.  S  M  a,  b.   It  is  an  indictable  offense.   See  id.  85  a. 

95.  Every  person  who  corruptly  attempts  to  influence 
a  juror,  or  any  person  summoned  or  drawn  as  a  juror,  or 
chosen  as  an  arbitrator,  or  umpire,  or  appointed  a  referee, 
in  respect  to  his  verdict  in,  or  decision  of  any  cause  or 
proceeding,  pending  or  about  to  be  brought  before  him, 
either— 

1.  By  means  of  any  communication,  oral  or  written, 
had  with  him  except  in  the  regular  course  of  proceedings; 

2.  By  means  of  any  book,  paper,  or  instrument  exhib- 
ited, otherwise  than  in  the  regular  course  of  proceediugs; 

3.  By  means  of  any  threat,  intimidation,  persuasion,  or 
entreaty;  or, 

4.  By  means  of  any  promise,  or  assurance  of  any 
pecuniary  or  other  advantage; 

—is  punishable  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  in  the  State  prison  not  exceed- 
ing five  years.  [Approved  March  30th,  in  effect  July  lat^ 
2^74. 
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BmliraoeiT  ts  an  attempt  to  eorraptly  Inflaence  a  jaiy  or  Jiiror-4 
Bish.  C.  I-  «th  ed.  S  3S4 ;  2  Whaxt.  C.  L.  «tli  e<l.  U83d.  It  Is  not  a  rrtm« 
at  common  law— 2  Ne  v.  2^  A  wituesa  lias  no  riij^Iit  to  deliver  a  iiaper 
to  a  Jwy » wiUiout  directions  of  tbe  court— 5  Coweu,  503, 

96.  Every  joror,  or  person  drawn  or  summoned  as  a 
jnror,  or  <^osen  arbitrator  or  umpire,  or  appointed  ref- 
eree, who  either-^ 

1.  Makes  any  promise  or  agreement  to  give  a  verdict 
or  decision  for  or  against  any  party;  or, 

2.  Willfully  and  corruptly  permits  any  communication 
to  be  made  to  him,  or  receives  any  book,  paper,  instru- 
ment or  information  relating  to  any  cause  or  matter  pend- 
ing before  him,  except  according  to  the  regular  course  of 
proceedings; 

—is  punishable  by  fine  not  exceeding  five  thousand  dol- 
lars, or  by  imprisonment  in  the  State  prison  not  exceed- 
ing 'five  years.  [Approved  March  30th,  in  effect  July  1st, 
1^4.] 

97.  Every  justice  of  the  peace  or  constable  of  the  same 
township  who  purchases  or  is  interested  in  the  purchase 
of  any  judgment  or  part  thereof  on  the  docket  of,  or  on 
any  docket  in  possession  of,  such  justice,  is  guilty  of  a 
misdemeanor. 

9&  Every  officer  convicted  of  any  crime  defined  in 
this  chapter,  in  addition  to  the  puniHhment  prescribed, 
forfeits  his  office,  and  is  forever  disqualilied  from  holding 
any  office  in  this  State. 

99.  The  superintendent  of  state  printing  shall  not, 
daring  his  coutiuuance  in  office,  have  any  interest,  direct- 
ly or  indirectly,  in  any  printing  of  any  kind,  or  in  any 
binding,  engraving,  or  lithographing,  or  in  a  contract  for 
furnishing  paper  or  other  printing-stock  or  material  con- 
nected with  the  State  printing;  and  any  violation  of  these 
provisions  shall  subject  him,  on  conviction  before  a  court 
of  competent  jurisdiction,  to  imprisonment  in  the  State 
prison  for  a  term  of  not  less  than  two  years  nor  more 
than  &vh  years,  and  a  fine  of  not  less  than  one  thousaud 
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dollars  nor  more  than  three  thonsand  dollars,  or  by  both 
such  fine  and  imprisonment.    [In  effect  April  1st,  1878.] 

100.  If  the  said  superintendent  of  state  printing  shall 
corruptly  collude  with  any  person  or  persons  furnishing 
paper  or  materials,  or  bidding  therefor,  or  with  any  other 
person  or  persons,  or  have  any  secret  understanding  with 
him  or  them,  by  himself  or  through  others,  to  defraud  the 
State,  or  by  which  the  State  shall  be  defrauded  or  made 
to  sustain  a  loss,  contrary  to  the  true  intent  and  meaning 
of  this  act,  he  shall,  upon  conviction  thereof,  in  any  court 
of  competent  jurisdiction,  forfeit  his  office,  and  be  subject 
to  imprisonment  in  the  State  prison  for  a  term  of  not  less 
than  two  years,  and  to  a  line  of  not  less  than  one  thou- 
sand dollars  nor  more  than  three  thousand  dollars,  or 
both  such  fine  and  imprisonment.  [In  effect  April  Srd, 
187G.1 
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CHAPTER  n. 

RBSCUSS. 

S  lOI.  Rescuing  priaonera. 

i  102.  Betaking  goods  from  cnstodf  of  officer. 

101.  Every  person  who  rescaes  or  attempts  to  rescue, 
or  aids  another  person  in  rescuing  or  attempting  to  rescue, 
any  prisoner  from  any  prison,  or  from  any  officer  or  per- 
son having  him  in  lawful  custody,  is  punishable  as  fol- 
lows: 

1.  If  such  prisoner  was  in  custody  upon  a  conviction  of 
felony  punishable  with  death:  by  imprisonment  in  the 
State  prison  not  less  than  one  nor  more  than  fourteen 
years. 

2.  If  such  prisoner  was  in  custody  upon  a  conviction  of 
any  other  felony:  by  imprisonment  in  the  State  prison 
not  less  than  six  months,  nor  more  than  Ave  years. 

3.  If  such  prisoner  was  in  custody  upon  a  charge  of  fel- 
ony :  by  a  fine  not  exceeding  one  thousand  dollars,  and 
imprisonment  in  the  county  jail  not  exceeding  two  years. 

4.  If  such  prisoner  was  in  custody  otherwise  than  upon 
a  charge  or  conviction  61^  felony:  by  fine  not  exceeding 
£ve  hundred  dollars,  and  imprisonment  in  the  county  jail 
not  exceeding  six  months. 

Rescue  Is  the  violent  delivery  of  a  prisoner  from  lawful  cnstody— 


9M.  The  Imprisonment  must  be  prima  fade  justifiable—  1  Dutc  b.  2(*i) ; 
See  7  Conn.  793.  There  must  be  knowre<ige  by  tlie  rescuer  that  the 
prisoner  was  under  arrest— 26  Hd.  199.  If  unsuccessful,  it  may  bo  in- 
dicted as  an  attempt— 15  Me.  100. 

102.  Every  person  who  willfully  injures  or  destroys, 
or  takes  or  attempts  to  take,  or  assists  any  person  in  tak- 
ing or  attempting  to  take,  from  the  custody  of  any  officer 
or  person,  any  personal  property  which  such  officer  or 
person  has  in  charge  under  any  process  of  law,  is  guilty 
of  a  misdemeanor. 

PXB.  CODS.— ^ 
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CHAPTER  m. 

ESCAPES,   AND  AIDINQ  THEBEZH. 

S  105.  Escapes  from  State  prison. 

S  106.  Attempt  to  escape  from  State  prison. 

S  107.  Escapes  from  other  tban  State  prison* 

S  108.  Officers  suffering  convicts  to  escape. 

S  109.  Assisting  prisoner  to  escape. 

S  1 10.  Carrying  into  prison  things  useful  to  aldln  an  escape. 

S  111.  Expense  of  trial  for  escape. 

105.  Every  prisoner  confined  in  the  State  prison  for  a 
term  less  tban  for  life,  who  escapes  therefrom*  is  punish- 
able by  imprisonment  in  the  State  prison  for  a  term  equal 
in  length  to  the  term  he  was  serving  at  the  time  of  such 
escape;  said  second  term  of  Imprisonment  to  commence 
from  the  time  he  would  otherwise  have  been  discharged 
from  said  prison.    [In  effect  April  16th,  1880.] 

106.  Every  prisoner  confined  in  the  State  prison  for  a 
term  less  than  for  life,  who  attempts  to  escape  from  such 
prison,  is  guilty  of  a  felony,  and,  on  conviction  thereof, 
the  term  of  imprisonment  therefor  shall  commence  from 
the  time  such  convict  would  otherwise  have  been  dis- 
charged from  said  prison.    [In  effect  April  IGth,  18S0.] 

107.  Every  prisoner  confined  in  any  other  prison  than 
the  State  prison,  who  escapes  or  attempts  to  escape  there- 
from, is  guilty  of  a  misdemeanor. 

Escape, what  constittttes— see  Desty's  Grim.  Law,  S  77  a. 
Liability  of  partjr  escaping— see  Desty's  Crim.  Law,  S  77  b. 
Prison  breach,  construed— see  Desty's  Crim.  Law,  S  78  a 

108.  Every  keeper  of  a  prison,  sheriff,  deputy  sheriff, 
constable,  or  jailer,  or  person  employed  as  a  guard,  who 
fraudulently  contrives,  procures,  aids,  connives  at,  or 
voluntarily  permits  the  escape  of  any  prisoner  in  custody, 
is  punishable  by  imprisonment  in  the  State  prison  not 
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exceeding  ten  years,  and  fine  not  exceeding  ten  thousand 
dollars. 
Fennittiag  etoape,  llibbillty  f oi^-«ee  Desty^  CMm.  Law,  S  80  s. 

109.  Every  person  who  willfully  assists  any  prisoner 
confined  in  any  prison,  or  in  the  lawful  custody  of  any 
officer  or  person,  to  escape,  or  in  an  attempt  to  escape 
from  such  prison  or  custody,  is  punishable  as  provided  in 
section  one  hundred  and  e^ht  of  this  Code. 

Liahilitf  of  partf  aiding  esoape-«ee  I>e8t7'8  Grim.  Law,  S  79  a. 

110.  Every  person  who  carries  or  sends  into  a  prison 
anything  useful  to  aid  a  prisoner  in  making  his  escape, 
with  intent  thereby  to  facilitate  the  escape  of  any  pris* 
oner  confined  therein,  is  punishable  as  provided  in  sec* 
tion  one  hundred  and  eight  of  this  Code. 

Convering  articles  into  jail  to  aid  an  escape  is  a  sobstantiTO  offense 
—8  Tex.  Ct.  1pp.  &53 ;  7  id.  (i3S. 

Assisting  to  break  prison  renders  the  party  assisting  an  aocessorr 
->lUMa8s,297;  15 Me.  100;  9 Johns. 70;  Buss &It.C.C. 458:  iCar.&M. 
2S0.  So  of  conveying  instmments  to  enable  him  to  break  iail— see  4  BL 
Com.  38 :  as  a  crowbar^Law  B.  1 C.  0. 27 ;  but  a  wife  is  not  liable  if  the 
Inscninient  was  procured  by  his  directions— 1  Car.  &  P.  IIG,  note.  In 
a  trial  for  aiding  a  prisoner  to  escape,  another  prisoner  escaping  by 
the  same  means  Is  not  Apartieeps  ertmtitu— 3  Tex.  Ct.  App.  533. 

111.  Whenever  a  trial  shall  be  had  of  any  person  un« 
der  any  of  the  provisions  of  sections  one  hundred  and 
five  and  one  hundred  and  six  of  this  Code,  and  whenever 
a  convict  in  the  State  prison  shall  be  tried  for  any  crime 
committed  therein,  the  county  clerk  of  the  county  where 
such  trial  is  had  shall  make  out  a  statement  of  all  the 
costs  incurred  by  the  county  for  the  trial  of  such  case, 
and  of  guarding  and  keeping  such  convict,  properly  cer- 
tified to  by  a  superior  judge  of  said  county,  which  state- 
ment shall  be  sent  to  the  board  of  State  prison  directors 
for  their  approval;  and  after  such  approval,  said  board 
shall  cause  the  amount  of  such  costs  to  be  paid  out  of  the 
money  appropriated  for  the  support  of  the  State  prison,  to 
the  county  treasurer  of  the  county  where  such  trial  was 
had.    [In  effect  April  6th,  1880.] 
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CHAPTER  IV, 
raaavxo,  BTSALura,  huth^tino,  akd  falsifyino  jui»> 

CIAJL  ANB  PUBLIC  HBCOBDS  AMD  DOCUUSNT8. 

S  US.  Lareeny*  destractIon»  etc.,  of  records  by  offlcen, 

S  114.  Larceny,  dostructioii,  ete.,  of  records  by  otbers. 

S  115.  Offering  false  or  forged  Instruments  to  be  recorded* 

S  116.  Adding  names,  etc.,  to  Jury  lists. 

S  117.  Falsifying  jury  lists,  etc. 

113.  Every  officer  having  the  custody  of  any  record, 
xuap,  or  book,  or  of  any  paper  or  proceeding  of  any  court, 
Aled  or  deposited  in  any  public  office,  or  placed  in  his 
hands  for  any  purpose,  who  is  guilty  of  stealing,  willfully 
destroying,  mutilating,  defacing,  altering  or  falsifying, 
removing  or  secreting  the  whole  or  any  part  of  suuh 
record,  map,  book,  paper,  or  proceeding,  or  who  permits 
any  other  person  so  to  do,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one  nor  more  than  four- 
teen years. 

Forgery  of  recordt.<»PreJadlce  to  others  is  snffldent,  even  If  con> 
tiugeut  aud  remote;  erasure  or  mutilation  of  a  record  may  be  deemed 
a  forgery— 27  Iowa,  4J0;  10  Mass.  84. 

114.  Every  person  not  an  officer  such  as  is  referred  to 

in  the  preceding  section,  who  is  guilty  of  any  of  the  acts 

specified  in  that  section,  is  punishable  by  imprisonment 

in  the  State  prison  not  exceeding  five  years,  or  in  a  county 

jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one 

hundred  dollars,  or  by  both. 

Erasure  or  mntilation  of  a  record  may  be  deemed  forgery— 27 
Io\va,4J0;  luMass.  914;  but  not  to  obliterate  a  receipt  from  a  bond— S 
Ired.  7  ';  or  an  iudorsenieut  from  a  note— 1  Allceu,31l ;  but  it  ii  forgery 
fraudulently  to  alter  tUo  sum  in  a  note— 4  N.  U.  VA;  15  Oliio  SC  4^; 
20  luwa,  641 ;  Kuss.  &  B.  C.  C.  101 ;  7  Car.  &  r.66».  It  Is  forgeryat  com- 
uiou  l:iw  to  alter  or  falsify  any  Judicial  or  executive  record,  writ,  or- 
der, or  deposition— 3  Mass.  13ii:  6  Hill.  490;  50  Me.  40!l:  H  Car.  &  P.  1J9; 
5  id.  liiO;  2  East  P.  C.  60J:  2  St«l.  71;  but  not  iK>liticai  aocumeutsof  no 
legal  effect-30  La.  An.  557.   See  Desty's  Crim.  Law,  tit.  f oaojfiAT. 
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115.  Every  person  who  knowinsly  procures  or  offers 
any  false  or  forged  instrument  to  be  filed,  registered,  or 
recorded  in  any  public  oMce  within  this  State,  which  in- 
strument, if  genuine,  might  be  tiled,  or  registered,  or  re- 
corded under  any  law  of  this  State,  or  of  the  United 
States,  is  guilty  of  felony. 

Patting  a  forged  deed  on  record->27  Mtch.  S87;  I  Abb.  App.  Dee.  441. 

116.  Every  person  who  adds  any  names  to  the  list  of 
persons  selected  to  serve  as  jurors  for  the  county,  either 
by  placing  the  same  in  the  jury-box,  or  otherwise,  or  ex- 
tracts any  name  therefrom,  or  destroys  the  jury-box,  or 
any  of  the  pieces  of  paper  containing  the  names  of  jurors, 
or  mutilates  or  defaces  such  names  so  that  the  same  can- 
not be  read,  or  changes  such  names  on  the  pieces  of  pa- 
per, except  in  cases  allowed  by  law,  is  guilty  of  a  felony. 
[Approved  March  30th,  in  effect  July  1st,  1874.] 

117.  Every  officer  or  person  required  by  law  to  certify 
to  the  list  of  persons  selected  as  jurors,  who  maliciously, 
corruptly,  or  willfully  certifies  to  a  false  or  incorrect  list, 
or  a  list  containing  other  names  than  those  selected,  or 
who«  being  required  by  law  to  write  down  the  names 
placed  on  the  certified  lists  on  separate  pieces  of  paper, 
does  not  write  down  and  place  in  the  jury-box  the  same 
names  that  are  on  the  certified  list,  and  no  more  and  no 
less  than  are  on  such  lists,  is  guilty  of  a  felony. 
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CHAPTER  V. 

PBBJITBT  AND  SUBOBNATIOK  OT   PSBJUBT. 

118.  Perjiuy  defined. 

119.  Oath  defined. 

120.  Oath  of  office. 

121.  Irregularity  In  administering. 

122.  Incompetency  of  witness  no  defense. 

123.  Knowledge  of  materiality  of  testimony  not  necessaiy. 

124.  Making  depositions,  etc..  when  deemed  complete. 

125.  Statement  of  that  which  one  does  not  know  to  be  true. 

126.  Punishment  of  perjury. 

127.  Subornation  of  perjury. 

128.  Procuring  the  execution  of  Innocent  persons. 

118.  Every  person  who,  having  taken  an  oath  that  he 
will  testify,  declare,  depose,  or  certify  truly  before  any 
competent  tribunal,  officer,  or  person,  in  any  of  the  cases 
in  which  such  an  oath  may  by  law  be  administered,  will- 
fully and  contrary  to  such  oath  states  as' true  any  mate- 
rial matter  which  he  knows  to  be  false,  is  guilty  of  perjury. 

Fexjnry,  is  the  willful  and  corrupt  swearing  to  a  matter  of  fact 
which  the  party  has  no  probable  cause  for  believing,  or  that  he  does  not 
know  at  the  time  to  be  true— see  Desty's  Crim.  Law,  $  75  a;  or  where 
he  swears  that  he  **  thought  '*  or  *'  believed  "  a  fact,  when  in  truth  he 
thought  and  believed  otherwise— PhlU.  (N.  C.)  812;  10  Q.  B.  (>70;  1 
LeaoTi,  327;  but  see  2  Low.  2.fi;  1  Sprague,  668;  Bald.  370;  or  where  he 
swears  to  a  fact  he  did  uot  knowt<»  be  true— 2  Best.  L.  R.  178:  17  N.  H« 
373;  or  to  swear  corruptly  that  he  is  Ignorant  of  a  certain  fact-^  Terg. 
21 1 ;  1  Spraif  ue,  5d8.  The  oatli  must  be  taken  with  deliberation,  and  uot 
through  BurprLse,  Inadvertence,  or  a  bona  Jide  mistake  as  to  facts— 


coansel,  it  is  uot  perjury— 6  McLean,  409;  42  Iowa,  206;  6  McLean,  673; 
1  Morris.  30. 

Oath  to  be  lawfully  administered— see  Desty's  Crtm.  Law,  S  76  c; 
before  competent  parties— Id. «;  76  d;  In  a  Judichu  proceeding— id.  S  76  f ; 
or  other  proceedings— id.  $  76  g. 

Matter  sworn  to,  must  be  material— see  Desty's  Crim.  Law,  SS  75  h-i« 

Evidence— The  complaint  Is  admissible  to  show  the  pendency  of  the 
case  ill  which  the  perjury  is  alleged  to  have  been  committed— 64  Cal. 
524.  The  evidence  or  oue  witness  Is  not  sufficient  to  convict;  it  must 
be  something  more  than  sufficient  to  counterbalance  the  oath  of  the 
prlsouer— ifPeters,  430;  S.  C.  1  Green  0.  B.  67;  67  Mo.  262;  S.  C.  1  Am. 
Cr.  EL  602. 
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119.  The  term  "oath/*  as  used  in  the  last  section,  in« 

dudes  an  affirmation,  and  every  other  mode  authorized 

by  law  of  attesting  the  truth  of  that  which  is  stated. 

Form  of  oath.— The  form  of  oath  Is  merely  directory— 11  Allen,  90, 
It  is  immaterial,  except  that  It  must  be  snch  as  the  witness  belieres  is 
bindins:— 12  Mass.  Ttilyt  Hawks.  458;  2  Murph.  820:  S  id.  IBS:  1  Rob. 
(Ya.)  729;  2  id.  796;  8  Wend.  63tf ;  2  Brod.  A  B.  232.  Bee  Desty^B  Czlm. 
lAw,  S  76  e. 

120.  So  much  of  an  oath  of  office  as  relates  to  the  fu- 
ture performance  of  official  duties  is  not  such  an  oath  as 
is  intended  by  the  two  preceding  sections. 

Official  oath.->PerJury  does  not  indnde  fatore  fiustt  or  eontingea- 
des— 3  Zab.  49. 

121.  It  is  no  defense  to  a  prosecution  for  perjury  that 
the  oath  was  administered  or  taken  ^an  irregular  man- 
ner. 

Irregnlar  mode.— Perjury  may  be  committed,  althooffh  the  penwm 


be  omitted— 1  Craw.  A  D.  199. 

122.  It  is  no  defense  to  a  prosecution  for  perjury  that 
the  accused  was  not  competent  to  give  the  testimony,  dep- 
osition, or  certificate  of  which  falsehood  is  alleged.  It  is 
sufficient  that  he  did  give  such  testimony  or  make  such 
deposition  or  certificate. 

Competency  or  incompetency  of  witness  is  immaterial— 10  Johns. 
167;  10  Ohio,  220:  3  Yeates,  414;  or  that  the  false  testimony  be  inad- 
ml88lble-23  N.  Y.  85;  9  Cox  C.  C.  105. 

123.  It  is  no  defense  to  a  prosecution  for  perjury  that 
the  accused  did  not  know  the  materiality  of  the  false 
statement  made  by  him;  or  that  it  did  not,  in  fact,  affect 
the  proceeding  in  or  for  which  it  was  made.  It  is  suffi- 
cient that  it  was  material,  and  might  have  been  used  to 
affect  such  proceeding. 

124.  The  making  of  a  deposition  or  certificate  is 
deemed  to  be  complete,  within  the  provisions  of  this  chap- 
ter, from  the  time  when  it  is  delivered  by  the  accused  to 
any  other  person,  with  the  intent  that  it  be  uttered  or 
published  as  true. 
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125.  An  unqualified  statement  of  that  whicli  one  does 
not  know  to  be  true  is  equivalent  to  a  statement  of  that 
whicli  one  knows  to  be  false. 

Want  of  knowledge.— A  false  statement  of  a  fact  wblch  he  did  not 
know  at  the  time  to  be  true,  is  perjury— 2  Host.  L.  R.  177 ;  17  N.  H.  373; 
6  Pa.  St.  170;  6  Blnn.  24!»;  21  N.  Y.  238;  or  of  whicli  ho  has  uo  kuowl> 
'  edge,  3  Parker  Cr.  B.  511;  Hetley,  »7. 

126.  Perjury  is  punishable  by  imprisoiment  in  the 
State  prison  not  less  than  one,  nor  more  than  fourteen 
years. 

127.  Every  person  who  willfully  procures  another  per- 
son to  commit  perjury  is  guilty  of  subornation  of  per- 
jury, and  is  punishable  in  the  same  manner  as  he  would 

be  if  personally  guilty  of  the  perjury  so  procured. 

Sabomation  of  perjnrf  is  the  procurlnor.  Instigating:,  incltlnfi:,  or 
persuaiUu^  another  to  swear  falsely— 8  How.  41 :  A  Met.  241 ;  2  Leai'h* 
8o»;  kiiowinsr  that  the  witness  wouM  testify  to  tlie  fait,  knowing  it  to 
be  fals«>-«  Hot.  241;  22 Ohio  St.  477;  8.  C.  I  Oreen  C.  R.  »27:  but  it 
muRt  l>e  in  a  ijendlnq  proceed  In^c—fii*  Me.  218;  8.  C.  2  Am.  Cr.  R.  <>5u;  S 
Barb.  iMft.   See  Desty's  Criiu.  Law,  $  7ft  J. 

128.  Every  person  who,  by  willful  perjury,  or  suborna- 
tion of  perjury,  procures  the  conviction  and  execution  of 

any  innocent  person,  is  punishable  by  death. 

Orimen  falsi  inclndes  the  offense  of  attempting  to  secure  the  con* 
▼lotion  of  another  and  innocent  penoa  for  a  crime  which  he  has  liim> 
•elf  committed— 29  Ohio  St.  361. 
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CHAPTEB   VL 

FALSnmNO  EVIDSNCB* 

S  IS3.  OJBTering  false  eridence. 

S  133.  Deceirlng  a  witness. 

S  134.  Preparing  false  eTidenee. 

S  139.  Destroying  evidence. 

S  130.  Preventing  or  dissuading  witness  fh>m  attendlnff. 

S  137.  Brljiug  witnesses. 

S  138.  Receiving  or  offering  to  receive  bribes. 

132.  Every  person  who,  upon  any  trial,  proceeding, 
inquiry,  or  investigation  whatever,  authorized  or  permit- 
ted l>y  law,  offers  in  evidence,  as  genuine  or  true,  any  book, 
paper,  document,  record,  or  other  instrument  in  writing, 
knowing  the  same  to  have  been  forged,  or  fraudulently 
altered  or  antedated,  is  guilty  of  felony. 

Falsifying  evidence— see  2  Har.  (DeL)  288;  14  Hd.  30. 

133.  Every  person  who  practices  any  fraud  or  deceit 
or  knowingly  makes  or  exhibits  any  false  statement,  rep- 
resentation, token,  or  writing,  to  any  witness,  or  person 
about  to  be  called  as  a  witness  upon  any  trial,  proceeding, 
inquiry,  or  investigation  whatever,  authorized  by  law, 
with  intent  to  affect  the  testimony  of  such  witness,  is 
guilty  of  a  misdemeanor. 

134.  Every  person  guilty  of  preparing  any  false  oz 
ante-dated  book,  paper,  record,  instrument  in  writing,  oi 
other  matter  or  thing,  with  intent  to  produce  it,  or  allow 
it  to  be  produced  for  any  fraudulent  or  deceitful  purpose, 
as  genuine  or  true,  upon  any  trial,  proceeding,  or  inquiry 
whatever,  authorized  by  law,  is  guilty  of  felony. 

Fabrication  of  evidence— 2  Hill.  2^;  10  Clark.  A  F.  IM;  2  East,  362: 
ft  Term.  Kep.  tflSI;  i  f>buw.  1.  See  2  Wlmrt.  C.  L.  bth  ed.  i  1334;  2  East 
V.  C.  821. 

135.  Every  person  who,  knowing  that  any  book,  pa- 
per, record,  instrument  in  writing,  or  other  matter  oz 
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tiling,  is  about  to  be  produced  in  evidence  upon  any  trial, 
inquiry,  or  investigation  wliatever,  authorized  by  law, 
willfully  destroys  or  conceals  the  same,  with  intent  there- 
by to  prevent  it  from  being  produced,  is  guilty  of  a  misde- 
meanor. 

136.  Every  person  who  willfully  prevents  or  dissuades 
any  person  who  is  or  may  become  a  witness,  from  attend- 
ing upon  any  trial,  proceeding,  or  inquiry,  authorized  by 
law,  is  guilty  of  a  mis<lemeanor. 

Dissuading  witness  from  attendhitf— 3  Ear.  (Del0562;  20  Vt.9:  14 
Oruy.S?;  1. Strange.  ttl2;  tt  Moil.  ;i;lb. 

137.  Every  person  who  gives,  or  offers,  or  promises  to 
give,  to  any  witness,  or  person  about  to  be  called  as  a 
wituf^ss,  any  bribe,  upon  any  understanding  or  agreement 
that  the  testimony  of  such  witness  shall  be  thereby  intiu- 
enced,  or  who  attempts  by  any  other  means  fraudulently 
to  induce  any  person  to  give  false  or  withhold  true  testi- 
mony, is  guilty  of  a  felony.  [Approved  March  30tli,  in 
effect  July  1st,  1874.] 

138L  Every  person  who  is  a  witness,  or  is  about  to  be 
called  as  such,  who  receives  or  offers  to  receive,  any 
bribe,  upon  any  understanding  that  his  testimony  shall  be 
influenced  thereby,  or  that  he  will  absent  himself  from 
the  trial  or  proceeding  upon  which  his  testimony  is  re* 
quired,  is  guilty  of  a  felony.  [Approved  March  SOtb,  in 
effectJuly  1st,  1874.] 
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CHAPTER  Vn. 


OTHBB  OFFENSES  AGAINST  PUBLIC  JUSTICB. 

142.  Officer  refusing?  to  arrest  parties  charged  witb  crime. 

14.1.  Public  aduUiiistrator,  uefiri(*ct  ur  violation  of  duty  by. 

144.  BeceiTing  fee  for  servlceH  In  arresting  fogltlTes. 

145.  Delaying  to  talce  peraou  arre8te<l  before  a  magistrate. 

146.  Making?  arrests,  etc.,  without  lawful  autliority. 

147.  Inliumoulty  to  prisoners. 

148.  Resisting  public  officers  in  the  dlscbarge  of  their  dnttof. 

149.  Assault,  etc,  by  officers,  under  color  oX  authorl^. 

150.  Refusing  to  aid  officers  in  arrest,  eto. 

151.  Talcing  extra-judicial  oatlis. 

153.  Administering  extra-judicial  oaths. 

153.  Compounding  crimes. 

154.  Debtor  fraudttlentiy  concealing  bis  property. 

155.  Defendant  fraudulently  concealing  his  proper^. 
ISC  Fraudulent  pretenses  reiative  to  birth  of  infant. 

157.  Substituting  one  child  for  another. 

158.  Common  barratry  defined.   How  punidied. 

159.  What  proof  Is  required. 

160.  Misconduct  by  attorneys. 

161.  Buying  demands  or  suit  by  an  attorney. 

163.  Attorneys  forbidden  to  defend  proseoatlons-ciRled  on  bj 

their  partners  or  formerly  by  themselves. 

1C3.  Limitation  of  preceding  section. 

164.  Orand  Juror  acting  after  challenge  has  been  aUowedi 

165.  Bribing  boards  of  supervisors!  etc. 

166.  Criminal  contempts. 

167.  False  certificates  by  public  officers. 

168.  Disclosing  fact  of  indictment  having  been  foimd. 

169.  Disclosing  what  transpired  before  the  grand  Jnij* 
lio.  Mallcloosly  procuring  search  warrant. 

17L  Unauthorized  communication  with  convict. 

172.  Keeping  liquor  within  two  miles  of  State  prison* 

173.  Importing  foreign  convicts. 

174.  Bringing  Chinese  into  the  State. 

175.  Separate  and  distinct  prosecution. 

176.  Omission  of  duty  by  public  officer. 

177.  Offense  for  which  no  penal^  Is  prescribed. 

178.  Officers  of  corporations  not  to  employ  Chinese* 

179.  Corporations  not  to  employ  Chinese. 
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142.  Every  sheriff,  coroner,  keeper  of  a  jail,  constable, 
or  other  peace  officer,  who  willfully  refuses  to  receive  or 
arrest  any  person  charged  with  a  criminal  offense,  is  pun- 
ishable by  fine  not  exceeding  five  thousand  dollars,  and 
imprisonment  in  the  county  jail  not  exceeding  five  years. 

Negligence  of  a  public  duty  is  aii  Indictable  offense,  although  no 
mischief  accrued  therefrom— 2  Cold.  181;  1  Bay.SKi;  3  Bush,  39;  4  id. 
831;  1  Yeates,  4i»;  Couf.  Rep.  38. 

143.  Every  person  holding  the  office  of  public  adminis- 
trator, who  willfully  refuses  or  neglects  to  perform  the 
duties  thereof,  or  who  violates  any  provision  of  law  relat- 
ing to  his  duties  or  the  duties  of  liis  office,  for  which  some 
other  punishment  is  not  prescribed,  is  punishable  by  tine 
not  exceeding  five  thousand  tlollars,  or  imprisonment  in 
the  county  jail  not  exceeding  two  years,  or  both. 

144  Every  person  who  violates  any  of  the  provisions- 
of  section  one  thousand  five  hundred  and  fifty-eight  is 
guilty  of  a  misdemeanor. 

145.  Every  public  officer  or  other  person,  having  ar- 
rested any  person  upon  a  criminal  charge,  who  willfully 
delays  to  take  such  person  before  a  magistrate  having 
jurisdiction,  to  take  his  examination,  is  guilty  of  a  mis- 
demeanor. 

146.  Every  public  officer,  or  person  pretending  to  be 
a  public  officer,  who,  under  the  pretense  or  color  of  any 
process  or  other  legal  authority,  arrests  any  person  or  de- 
tains him  against  his  will,  or  seizes  or  levies  upon  any 
property,  or  dispossesses  any  one  of  any  lands  or  tene- 
ments, without  a  regular  process  or  other  lawful  authority 
therefor,,  is  guilty  of  a  misdemeanor. 

147.  Every  officer  who  is  guilty  of  willful  inhumanity 
or  oppression  toward  any  prisoner  under  his  care  or  m 
his  custody,  is  punishable  by  fine  not  exceeding  two 
thousand  dollars,  and  by  removal  from  office. 

148.  Every  person  who  willfully  resists,  delays,  or  ob- 
structs any  public  officer,  in  the  discharge  or  attempt  to 
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dlacbarge  any  duty  of  IiIh  ofQce,  nlien  do  other  punlsh- 
niKDt  i!i  prescribed,  ia  punUtiable  b?  flne  not  eiceeUing 
flTe  tUirasaiiil  dollnrx,  anil  imprlBonment  iu  tlie  county 
]a)l  not  exceeding  five  jreiirs. 

HKiIatiiiB  o^er.— T[>fani>tltuictbBiiltB)ue.t^tAc*r  Biutbeur 
UinriiEi]  luFircalH  till)  prarwifl.  Hill  uaiirOcenuiaM  bo  hsol— :i  (Mia 
«n.ail;fl(imv,u({  I  biinlD.nTJ:  lUUct-mitBarD.jtifnilUiU. 
AK-Wij  I  L"ai'li.  Aiiii  ll  ytlxvAi^  TiuiaOh.'Iil  wu  ufaii  t^ltwr  4i 
farmtravaiM  no  far  si  tbn  tloma  of  lbs  nulilla  or  of  ths  iionboi  ara 
cMntrned-iJAM.KiniL'l  (J^rSri;.  Tbrra  imut  boaomsoTertaPt-a 
Caiui.'^j4;  n.  C,  I  i'.ri>i'n  i:.  It  iti  bnt  k  lilnv  It  notiiecHwiTV— M  ALh 
:rr.  :(  Vr  < " '     T^ I  ^rr,iii?is  14  lint  Ti>aU[dace— 3  Brnw^t.  M3:  flea  41 


'j^:,  '    L-J..  c.  U. Uik.  S««Disitr'i>i:rtm.Lai>,t  iKa. 

149.  ErrrypuljiicofatflrwLo,  under  color  of  authority, 
witbout  kiwCul  riecesgity,  amniilM  or  boat!!  nuy  itermiD,  Is 
punisbriblB  by  Hue  not  o^ceeiliBj;  flva  iliousaml  doUara, 
tuiil  imprlnoumaDt  In  the  county  Jnil  uot  exceeding  Uto 

Aaaanlti  by  ofBcan.— WIipt*  ■  parish  nffli-fr.  iranlii't  thp  will  ot  ■ 
Wi   B«^  N^K^Jjf.''  *  '""'™™"    yuevaret.      i  hiuou  do. 

ISOl  Cvery  main  penwi  above  eighteen  years  of  aga 
wlio  aeglects  or  cefuseB  to  join  cho  posse  uomitatus  or 
poirar  of  the  county,  by  nei^lectlDs;  or  refu^tins  to  alii  nn<t 
aiwist  in  takln;;  or  amiiititiR  any  pemon  aj^itlnst  whom 
there  may  be  ixsued  any  pnxTCHH,  or  l>y  ne);tectiD);  to  aid 
anil  aaaistia  retaking  Huy  p«r!iou  who,  aftarl^lug  oirested 
or  couliutxl,  may  liiiTo  encapeil  from  nncli  arrest  or  lmprl8< 
onjleot,  or  by  negliictlng  ur  refusing  to  aid  and  ussist  in 
pravantin};  niiy  breach  of  the  peace,  or  the  commlasloD  of 
anycriinin-.I  oftenae,  lioing  thereto  lawfully  retiuirBd  by 
any  aharlfF.  dapiity  sherifT,  coroner,  ronstable,  juilge,  or 
justice  of  the  peace,  ot  otbet  olEcer  coQcecQed  in  the  ad- 
ministration of  justiea,  Is  punishable  by  line  of  not  leas 
than  dfty  nor  mora  than  ona  thousand  dollars. 

151.  Bapeslail.  I  Approved  March  30th,  in  effect  July 
1st,  18T4.] 

193.  ICepealed.  [Approved  March  30(h,  In  effect  July 
1st,  18T4  I 

irma.  Coiim.—t- 
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.  153.  Every  person  whOi  having  knowledge  of  the  ac- 
tual commission  of  a  crime,  takes  money  or  property  of 
another,  or  any  gratuity  or  reward,  or  any  engagement  or 
promise  thereof,  upon  any  agreement  or  understanding  to 
compound  or  conceal  such  crime,  or  to  abstain  from  any 
]5rosecution  thereof,  or  to  withhold  any  evidence  thereof, 
except  in  the  cases  provided  for  by  law  in  which  crimes 
jaay  be  compromised  by  leave  of  court,  is  punishable  as 
follows: 

1.  By  imprisonment  in  the  State  prison  not  exceeding 
live  years,  or  in  a  county  jail  not  exceeding  one  year,  where 
the  crime  was  punishable  by  death  or  imprisonment  in 
the  State  prison  for  life. 

2.  By  imprisonment  in  the  State  prison  not  exceeding 
three  years,  or  in  the  county  jail  not  exceeding  six 
months,  where  the  crime  was  punishable  by  imprisonment 
in  the  State  prison  for  any  other  term  than  for  life. 

3.  By  imprisonment  in  the  county  jail  not  exceeding 
six  months,  or  by  fine  not  exceeding  five  hundred  dollars, 

where  the  crime  was  a  misdemeanor. 

Oompoonding  ofibnses.— An  agreement  not  to  prosecnte.  or  to  put 
9X1  end  to  a  prosticutiou,  iii  coiisidcratlou  of  some  peculiar  advautage, 
coii8titiitf>s  Uie  offenso,  wlK^n  tho  party  knows  tho  offense  toliave  been 
couunittHd— 12  Har.  (Del.)  6J2.  8ce  4  1\\.  Cum.  133;  I  Bbh.  C.  L.  (itb  e<L 
S  ()U4;  1  Uawk.  1>.  C.  cli.  5.),  %  5.   See  De^ity'it  Crim.  Law,  $  10  a. 

Agreements  not  to  prosecnte.— Recelvlnf^  any  valuable  consider- 
ation on  an  a^eeuieiit  uot  to  prusecuta  In  compouadiug  the  otteuse— 
see  Desty's  Crim.  Law,  ^'  74  d. 

Compromising  offenses.— An  offense  which.  In  the  discretion  of  the 
couit,  uiay  be  puni-ihod  by  imprUi^iuuent  In  the  penitentiary,  cannot 
be  compromised— 3.)  Ga.  b5;  but  some  lubidemcauord  couhi  be  com- 
ppuifdod,  aiicl  others  not.  in  the  absence  of  statutory  provlsions-^ll 
East,  4():  5  Id.  3:;4 :  4  Itarii.  &  AdoL  in;  7  Taunt.  4ii.  8ee  Wa^bum  G. 
L.  13:  i  Dish.  C.  L. (Uh id.  $ 710;  1  Chit.  C.  L. 4:  Desty's CriinXaw.  $  10 
b.  The  law  will  permit  a  compromise  in  ail  offenses,  though  made 
subject  of  a  criminal  prosecution,  for  which  offenses  the  injured  party 
might  recover  damage^*— (i  Q.  It.  808;  S.  C.  2  Lead.  C.  C.  21«;  providtM 
the  rights  of  thepubUcare  preserved  inviolate— 14  Q:B.620;  11  JSaiSt; 
46;  7  Taunt.  422;  9  Up.  Can.  Q-  B.  MO. 

^nishment.— The  punishment  Is  graduated  according  to  the  enor- 
mity of  the  offense— 13  Pick.  440.  It  Ls  punished  at  common  law  by  fine 
and  imprisonment— i  Buss  Cr.  9th  ed.  l94;  4  Bl.  Com.  133. 

154.  Every  debtor  who  fraudulently  removes  his 
property  or  effects  out  of  this  State,  or  fraudulently  sells, 
conveys,  assigns,  or  conceals  his  property,  with  intent  to 
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defraud,  hinder,  or  delay  his  creditors  of  their  rights, 
claims,  or  demands,  is  punishable  by  imprisonment  in  the 
county  jail  not  exceeding  one  year,  or  by  fine  not  exceed- 
ing live  thousand  dollars,  or  by  both. 

Fraadtdent  concealment  of  property  with  Intent  to  defraud  cred- 
itors—see  m  N.  H.  1%:  105  Mass.  6S0:  5  Serg.  &  R.  fti9.  It  is  not  iieces- 
saiythat  the  parties  attempted  to  be  defrauded  slionld  bo  Judgment 
cieuitor»— 16  Wend.  54ii;  2  Julius.  Cli.  144.  An  intent  to  defraud  must 
be  sliown,  and,  1u  case  of  receivers,  a  guilty  Icnowledj^e  of  sucli  intent 
>I5  Ordy.  18»;  m  Mass.  289. 

155.  Every  person  against  whom  an  action  is  pending 
or  against  whom  a  judgmnnt  has  been  rendered  for  the  re- 
covery of  any  personal  property,  who  fraudulently  con- 
ceals, sells,  or  disposes  of  such  property,  with  intent 
to  hinder,  delay,  or  defraud  the  person  bringing  such  ao- 
tiun  or  recoveiing  such  judgment,  or  with  such  intent  re- 
moves such  property  beyond  the  limits  of  the  county  in 
which  it  may  be  at  tlie  time  of  tbe  commencement  of 
such  action  or  tbe  rendering  of  such  judgment,  is  punish- 
able as  provided  in  the  preceding  section. 

156.  Every  person  who  fraudulently  produces  an  in- 
fant, falsely  pretending  it  to  have  been  born  of  any  par- 
ent wbose  child  would  be  entitled  to  inherit  any  real 
estate  or  to  receive  a  share  of  any  personal  estate,  with 
intent  to  intercept  the  inheritance  of  any  such  real  estate, 
or  the  distribution  of  any  such  personal  estate  from  any 
person  lawfully  entitled  thereto,  is  punishable  by  impris- 
onment in  the  State  prison  not  exceeding  ten  years. 

157.  Every  person  to  whom  an  infant  has  been  con- 
£ded  for  nursing,  education,  or  any  other  purpose,  who, 
with  intent  to  deceive  any  parent  or  guardian  of  such 
child,  substitutes  or  produces  to  such  parent  or  guardian 
another  child  iu  the  place  of  the  one  so  confided,  is  punish- 
able by  imprisonment  iu  the  State  prison  not  exceeding 
seven  years. 

158.  Common  barratry  is  the  practice  of  exciting 
groundless  judicial  proceedings,  and  is  punishable  by 
imprisonment  in  the  county  jail  not  exceeding  six  months, 
and  by  tine  not  exceeding  five  hundred  dollars. 
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Barratry  Is  tbe  practice  of  inovlaff  or  exciting  qsarrels  between  otb- 
er  iiersons,  whetber  at  law  or  otlieiwise— 11  Pick.  €iil;  aiid  see  15  Mass. 
221  i  11  Pick.3dJi  di  Fa.  iSU  *^3;  1  Itail.  37».  A  Justice  of  tlio  peace,  or 
a  iiia(irl^trat&— 1  I>aIL  S7if-«<)r  an  attorney  admiiig  or  eucouraKiug  a 
grouudietiii  action,  may  be  guilty  of  barratry— 3  A&od.  97.  bee  llettty's 
Crliu.  Law,  j|  74  a. 

159.    No  person  can  be  convicted  of  common  barratry 

except  upon  proof  that  he  has  excited  suits  or  proceed- 

ings  at  law  in  at  least  three  instances,  and  with  a  corrupt 

or  malicious  intent  to  vex  and  annoy. 
ICalicloas  design.— There  must  be  a  inaHcious  design  as  raaalfested 


^ 
T 


by  8iw<;ria  instaiict;:*  of  otTenrllni^— 15  Mass.  'Ill :  1  ISail.  37^;  1 1  fick.  4J2; 
f  1  Cusli.  '2.   Tbe  detflgu  murt  be  to  baraiM  and  oppre<«s— 16  Muds.  2J7, 

160.  Every  attorney  who,  whether  as  attorney  or  as 
^     counsellor,  either— 

1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to 
an  y  deceit  or  collusion,  with  intent  to  deceive  the  court 
or  any  party;  or, 

2.  Willfully  delays  his  client's  suit  with  a  view  to  his 
own  gain;  or, 

3.  Willfully  receives  any  money  or  allowance  for  or 
on  account  of  any  money  which  he  has  not  laid  out  or 
become  answerable  for; 

— is  guilty  of  a  misdemeanor. 

Solicitors  and  officers  of  courts,  by  gross  ffstid  and  comiptloii,  do- 
ing injustice  to  clients,  are  guilty  of  couiempt^^  Betit  &  Smith,  2tt). 

161.  Every  attorney  who,  either  directly  or  indirectly, 
buys,  or  is  interested  in  buying,  any  evidence  of  debt  or 
thing  in  action,  with  intent  to  bring  suit  thereon,  is  guilty 
of  a  misdemeanor. 

Buying  demands.— It  is  a  misdemeanor  for  an  attorney  to  bay  any 
evidence  of  debt,  or  tiling  iuiictiou,  \v  .vb  indent  to  bnug  suit  tbereoii. 
lAiUiUuii  V.  CaL  8.  M.  Co.  tf  Pac.  Coast  L.  J.  618;  4  Bl.  Com.  lib. 

Bribing  members  of  a  municipal  board— 33  N.  J.  102. 

162.  Every  attorney  who,  directly  or  indirectly,  ad- 
vises in  relation  to,  or  aids,  or  promotes  the  defense  of 
any  action  or  proceeding  in  any  court,  the  prosecution  of 
which  is  carried  on,  aided,  or  promoted  by  any  person  as 
district  attorney,  or  other  public  prosecutor,  with  whom 
such  person  is  directly  or  indirectly  connected  as  a  part- 
ner; or  who,  having  himself  prosecuted,,  or  in  any  manner 
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Idded  or  promoted  any  action  or  proceeding  in  any  court 
as  district  attorney  or  other  public  prosecutor,  afterwards, 
directly  or  indirectly,  advises  in  relation  to,  or  takes  any 
part  in,  the  defense  thereof,  as  attorney  or  otherwise,  or 
who  takes  or  receives  any  valuable  consideration  from  or 
on  behalf  of  any  defendant  in  any  such  action,  upon  any 
understanding  or  agreement  whatever  having  relation  to 
the  defense  thereof,  is  guilty  of  a  misdemeanor,  and  in 
addiriou  to  the  punishment  prescribed  therefor,  forfeits 
his  license  to  practice  law. 

163.  The  preceding  section  does  not  prohibit  an  at- 
torney from  defending  himself  in  person,  as  attorney  or 
counsel,  when  prosecuted,  either  civilly  or  criminally. 

164.  Every  grand  juror  who,  with  knowledge  that  a 
challenge  interposed  against  him  by  a  defendant  has 
been  allowed,  is  present  at,  or  takes  part,  or  attempts  to 
take  part  in  the  consideration  of  the  charge  against  the 
defendant  who  interposed  the  challenge,  or  the  delib- 
erations of  the  grand  jury  thereon,  is  guilty  of  a  misde- 
meanor. 

165.  Every  person  who  gives  or  offers  a  bribe  to  any 
member  of  any  common  council,  board  of  supervisors,  or 
board  of  trustees  of  any  county,  city,  or  corporation,  with 
intent  tO  corruptly  influence  such  member  iu  his  action 
on  any  matter  or  subject  pending  before  the  body  of 
which  he  is  a  member,  and  every  member  of  either  of  the 
bodies  mentioned  in  this  section  who  receives  or  offers  to 
receive  any  such  bribe,  is  punishable  by  imprisonment  iu 
the  State  prison  for  a  term  not  less  than  one  nor  mora 
than  fourteen  years,  and  is  disqualitied  from  holding  any 
office  in  this  State. 

166.  Every  person  guilty  of  any  contempt  of  court  of 
either  of  the  following  kinds,  is  guilty  of  a  misdemeanor: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  com- 
mitted during  the  sitting  of  any  court  of  justice,  in  im- 
mediate view  and  presence  of  the  court,  and  directly 
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tending  to  interrupt  its  proceedings,  or  to  impair  the  re«. 
npect  due  tu  its  authority. 

2.  Behavior  of  the  like  character  committed  in  the 
presence  of  any  referee,  while  actually  engaged  in  any 
trial  or  hearing,  pursuant  to  the  order  of  any  court,  or  in 
the  presence  of  any  jury  while  actually  sitting  for  the 
trial  of  a  cause,  or  upon  any  inquest  or  other  proceedings 
authorized  by  law. 

3.  Any  breach  of  tlie  peace,  noise,  or  other  disturbance 
directly  tending  to  interrupt  the  proceedings  of  any  court. 

4.  "Willful  disobedience  of  any  process  or  order  law- 
fully issued  by  any  court. 

5.  Besistance  willfully  offered  by  any  person  to  the 
lawful  order  or  process  of  any  court. 

6.  The  contumacious  and  unlawful  refusal  of  any  per* 
son  to  be  sworn  as  a  witness;  or,  when  so  sworn,  the  like 
refusal  to  answer  any  material  question. 

7.  The  publication  of  a  false  or  grossly  inaccurate  re- 
port of  the  proceedings  of  any  court. 

8.  Presenting  to  any  court  having  power  to  pass  sen-' 
tence  upon  any  prisoner  under  conviction,  or  to  any  mem- 
ber of  such  court,  any  affidavit,  or  testimony,  or  represent- 
ation of  any  kind,  verbal  or  written,  in  aggravation  or 
mitigation  of  the  punishment  to  be  imposed  upon  such 

prisoner,  except  as  provided  in  this  Code. 

Subd.  1.   Any  disrespect  to  tbe  Judsre  slttingr  in  court,  or  any  breach . 
of  ui'der,  decency,  or  decurtiin,  or  any  assault  in  view  of  tlie  court,  is 
a  contempt -4  lad.  ()-J7;  1  Blackf.  IW;  3(i  lud.  liMi;  28  id.  47;  25  id.  SG2; 
2i  Id.  205;  as  violence  or  threats  to  ju<lffe.  justice,  or  officer  of  court,  or 

10  a  juror,  witness,  or  i)arty  litigiint—i  va.  Cas.  1 ;  or  abusive  lau^ua^fe 
to  the  court,  as  la  a  petition  fiiod  with  the  clerk— 11  Lu.  59i);  or  iiupro- 
1  essioua  I  or  disrespectful  language  by  an  attorney— 28  Xud.  2Ud ;  4  id.  b27 ; 
Sii  AU.  232. 

Subd.  3.  All  acts  calculated  to  impede,  embarrass,  or  obstruct 
courts  of  Justice,  should  bo  roasidered  done  in  presence  of  the  court— 
64  111.  l!;5;  S.  C.  1  Am.  Cr.  B.  107;  and  if  committed  without  and  be- 
yond its  actual  presence,  it  is  a  constructive  contempt— ati  lud.  liM}. 

Subd.  4.  Disobedience  of  orders  of  conrt  is  a  contempt— Taney, 
86i ;  so,  of  Justices'  courts— 2  Burr.  798.  Disobedience  by  inferior  uiaff< . 
Istrates  and  judges,  disregardiug  adjudications  of  superior  courts,  and 
refusiug  to  proceed  in  causes— G3  lud.  81.  So,  of  tbe  disobedience  of 
an  inferior  officer  of  the  court— 24  N.  Y.  77.  Disobedience  of  au  ex- 
eeutor  or  administrator  to  decree  of  distribution—^  Cal.  193. 

^ubd.  6.   Tbe  refusal  of  a  witness  to  testify  or  to  auswer  a  proper. 
guestion— 1  lud.  Itfi. 
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SiAd.  7.  Any  public  diBcnssion  Trhlch  int^rferes.wlth'Uie  «oiiim 
.  . — .-_  . . .    ,«-,.  »_  ^.  j2  Johns.  400;  3  Yeate8,438;  « 

publlcatiuiiit  reflecting  upoD  tlif 

, ,  aiicl  libelous  publication  re)ail?o 

to  court  pi-oceeding»— 16  Ark.  3.^;  4  HL  40&;  as  au  atioruev  tvrlilug 
aiMl  iwbUslilug  strlctnres  upou  the  opiulou  of  the  court^-^S  WheeLC.  (x 
I;  4r(Jp.  Cau.Q.  li.42. 

.  Oontempt,  what  constitntes— 9  Wheat.  204.  The  following  have 
been  hrid  contempts:  Misbehavior  by  an  officer,  as  a  sheriff  to  b« 
guilty  of  malpractice— 2  Burr.  7»i);  or  a  clerk  to  fraudulently  withhold 
money  belongring  to  an  estate—l  Blackf.  lUG;  or  au  attorney  entering 
aiU)uni^Mal  in  disrespectful  langnage— 1  Ind.  161 ;  28  id.  47;  or  for  fiiini 
an  indecent  petition  for  divorce — 1  id.  627;  or  for  instituting  a  flcti* 
tions  suit— 20  id.  A46;  3  Tex.  360;  8  How.  2l»;  or  for  suing  out  an  at- 
tachment for  a  witness  who  lias  not  been  served  with  process— 2  Colo. 
2U5;  or  f:iilhi;{  to  iKiy  or  replevy  a  Judgment— 45  lud.  308;  or  makhig 
me  of  false  instrument  to  obstruct  lusiice— tt  Term  Rep.  619;  but  to 
refuse  to  defend  a  puor  person— 4  lud.  525— or  to  advise  a  client  of  the 
legal  consequences  of  forfeiture  of  a  recognisance,  is  not  a  contempt 
—4  Blackf.  574.  Defendant  participating  in  a  rescue,  and  escaping 
from  custody— 1  Dutch.  209;  or.  after  Judges  liad  vacated  the  Im'ucB 
for  recess,  approachhjg  the  chief  Justice,  using  abusive  and  vitupera- 
tive lyngnage— 35  La.  An.  532;  or  proposing  to  a  Juror  to  signal  from 
the  window  of  the  Jury-room  how  the  Jm'y  stanu— ;i2  N.  J.  L.  4<i3;  or; 
while  a  criminal  charge  is  pending,  to  impugn  the  iuij)artlality  of  the 

Jidge,  or  excite  public  prejudice,  is  a  contempt— Wall.  Sr.  77;   13 
ohus.  460;  3  Yeates,  438;  63 N.  C.  3»7;  16  Ark.  384 ;  64  111.  1»5. 

Power  to  punish  forcontempts.- Every  coui*t  has  a  right  to  protect 
Itself  from  a  violation  of  its  decency  and  propriety— 4  lud.  627;  1 
Blackf.  166;  36  Ind.  196;  28  id.  47;  25  id.  362;  28  ld.'iU5,  an<l  has  an  Inher- 
ent  power  to  punish  for  contempt  of  its  rules  and  orders— see  many 
cases  cited  hi  Desty's  Crim.  Law,  S  73  a;  and  fur  ronstnictive  cou^ 
temiits— Id.  Justices  of  the  peace  have  the  same  power  as  courts  of 
record— 1  Cal.  15;  47  id.  181 ;  46  lud.  637. 

167.  Every  public  officer  authorized  by  law  to  make 
or  give  any  certificate  ot  other  writing,  who  makes  and 
delivers  as  true  any  such  certificate  or  writing,  contain- 
ing statements  which  he  knows  to  be  false,  is  guilty  of  a 
misdemeanor. 


Every  grand  juror,  district  attorney,  clerk,  judge, 
or  other  officer,  who,  except  by  issuing  or  in  executing  a 
warrant  of  arrest,  willfully  discloses  the  fact  of  a  present- 
ment or  indicf  ment  having  been  made  for  a  felony,  until 
the  defendant  has  been  arrested,  is  guilty  of  a  misde- 
meanor. 

169.  Every  grand  juror  who,  except  when  required  by 
a  court,  willfully  discloses  any  evidence  adduced  before 
the  grand  jury,  or  anything  which  he  himself,  or  any 
other  member  of  the  grand  jury,  may  have  said,  or  in  what 
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manner  he  or  any  other  grand  jnror  may  have  Toted  on  s 
matter  before  them,  is  goilty  of  a  misdemeanor. 

170.  Every  person  who  malicionsly  and  without  prob* 
able  cause  procures  a  search-warrant  or  warrant  of  ar- 
rest to  be  issued  and  executed,  is  guilty  of  a  misde- 
meanor. 

171.  Every  person,  not  authorized  by  law,  who,  with* 
out  the  consent  of  the  warden,  or  other  officer  in  charge  of 
the  State  prison,  communicates  with  any  convict  therein, 
or  brings  into  or  conveys  out  of  the  State  prison  any  let- 
ter or  writing  to  or  from  any  convict,  is  guilty  of  a  mis- 
demeanor. 

172.  Every  person  who,  within  two  miles  of  the  land 
belonging  to  this  State,  upon  which  the  State  prison  is 
situated,  or  within  one  mile  of  the  Insane  Asylum  at 
Napa,  or  within  one  mile  of  the  grounds  belonging  and 
adjacent  to  the  University  of  California  in  Alameda 
County,  or  in  the  State  capitol,  or  within  the  limits  of 
the  grounds  adjacent  and  belonging  thereto,  sells,  gives 
away,  or  exposes  for  sale,  any  vinous  or  alcoholic  liquors, 
is  guilty  of  a  misdemeanor.    [In  effect  April  ord,  1876.  J 

173.  Every  captain,  master  of  a  vessel,  or  other  per- 
son, who  willfully  imports,  brings,  or  sends,  or  causes  or 
procures  to  be  brought  or  sent,  into  this  State,  any  person 
who  is  a  foreign  convict  of  auy  crime  wliicli,  if  com- 
mitted within  tliis  State,  would  be  punishable  therein, 
(treason  and  misprision  of  treason  excepte<l)  or  who  is  de- 
livered or  sent  to  him  from  any  prison  or  place  of  con- 
finement in  any  place  without  this  State,  is  guilty  uf  a 
misdemeanor. 

174.  Every  person  bringing  to  or  landing  within  this 
State  any  person  born  either  in  the  empire  of  China  or 
Japan,  or  the  islands  adjacent  to  the  empire  of  China, 
without  first  presenting  to  the  commissioner  of  immigra- 
tion evidence  satisfactory  to  such  commissioner  tbat  such 
person  desires  voluntarily  to  come  into  this  State,  and  ia 
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a  person  of  good  character,  and  obtaining  from  suoh  com- 
uiiiwiuneT  a  permit  describing  such  person  and  autboriz- 
iu;;  tile  landing,  is  punishable  by  a  fine  of  not  less  than 
ouK  nor  more  than  five  thousand  dollars,  or  by  imprison* 
inent  in  the  county  jail  not  less  than  two  nor  more  than 
twelve  months. 

175.  Every  individual  person  of  the  classes  referred 
to  iu  the  two  preceding  sections,  brought  to  or  landed 
within  this  State  contrary  to  the  provisions  of  such  sec- 
liou.H,  renders  the  person  bringing  or  landing  liable  to  a 
separate  prosecution  and  penalty. 

176.  Every  willful  omission  to  perform  any  duty  en- 
joined by  law  upon  any  publio  officer,  or  person  holding 
any  public  trust  or  employment,  where  no  special  pro- 
viKiuu  Khali  have  been  made  for  the  punishment  of  such 
deliuquency,  is  punishable  as  a  misdemeanor. 

177.  When  an  act  or  omission  is  declared  by  a  statute 
to  be  a  public  offense,  and  no  penalty  for  the  offense  is 
prescribed  in  any  statute,  the  act  or  omission  is  punish- 
able as  a  misdemeanor.  [Approved  March  30th,  in  effect 
July  1st,  1874.] 

178.  Any  officer,  director,  manager^  member,  stock- 
holder, clerk,  agent,  servant,  attorney,  employe,  assignee, 
or  contractor  of  any  corporation  now  existing,  or  hereafter 
formed  under  the  laws  of  this  State,  who  shall  employ,  in 
any  manner  or  capacity,  ujpon  any  work  or  business  of 
such  corporation,  any  Chinese  or  Mongolian,  is  guilty  of 
a  miKdemeanor,  and  is  punishable  by  a  fine  of  not  less 
than  one  hundred  nor  more  than  one  thousand  dollars,  or 
by  iiuprisomiicnt  in  the  county  jail  of  not  less  than  fifty 
uor  more  than  five  hundred  days,  or  by  both  such  fine 
and  imprisonment;  provided,  that  no  director  of  a  coriH>- 
ratioii  Hliall  be  deemed  guilty  under  this  section  who  re- 
fu>es  to  assent  to  such  employment,  and  has  such  dissent 
recorduil  in  the  minutes  of  the  board  of  directors. 

1.  Every  person  who,  having  been  convicted  for  vio- 
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lating  the  provisions  of  this  section,  commits  any  subse- 
quent violation  tliereof  after  such  conviction,  is  punish- 
able as  follows: 

2.  For  each  subsequent  conviction,  such  person  shall 
be  lined  not  less  than  five  hundred  nor  more  tlian  five 
thousand  dollars,  or  by  imprisonment  not  less  than  two 
hundred  and  fifty  days  nor  more  than  two  years,  or  by 
both  such  fine  and  imprisonment.    [In  effect  February 

loth,  isao.] 

179.  Any  corporation  now  existing,  or  hereafter 
formed  under  the  laws  of  this  State,  that  shall  employ, 
directly  or  indirectly,  in  any  capacity,  any  Chinese  or 
Mongolian,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  for  the  ilrst. offense  be  lined  not 
less  than  five  hundred  nor  mure  than  live  thousand  dol- 
lars, and  upon  the  second  conviction  shall,  in  addition  to 
said  penalty,  forfeit  its  charter  and  franchise,  and  all  its 
corporate  rights  and  privileges,  and  it  shall  be  the  duty 
of  the  attorney-general  to  take  the  necessary  steps  to 
enforce  such  forfeiture.    [In  effect  February  13th,  1880.] 
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CHAPTER  vni. 

OOUBFIBACT. 

t  U2.  Grtmlnal  eooBplnusy  defined  and  punlsbment  fixed. 

S  183.  Koother  conspiracies  punishable  cximlnally. 

f  184.  Overt  «(Ct,wlien  necessary. 

S  18&.  Wearing  mask  or  dlsgiifsft, 

182.    If  two  or  more  penons  conspire— 

1.  To  commit  any  crime; 

2.  Falsely  and  maliciously  to  indict  anotber  for  any 
crime,  or  to  procure  anotLer  to  be  charged  or  arrested  for 
any  crime; 

3.  Falsely  to  move  or  maintain  any  suit,  action,  or 
proceeding; 

4.  To  cheat  and  defraud  any  person  of  any  property  by 
any  means  wLicli  are  in  themselves  criminal,  or  to  obtain 
money  or  property  by  false  pretenses;  or, 

5.  To  commit  any  act  injurious  to  the  public  health,  to 
public  morals,  or  for  tlie  perversion  or  obstruction  of 
justice,  or  due  adminiHtration  of  the  laws; 

— tliey  are  punishable  by  imprisonment  in  the  cotmty 

jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one 

tliouMand  dollars,  or  both.    [Approved  March  SOth,  in 

^ect  July  ist,  1874.] 

Ooaspiracy.— A  conspiracy  Is  a  combination  of  two  or  more  persons 
by  cuucerted  action  tu  a«*compllsli  Mouie  criminal  or  unlawful  purpose, 
or  to  accouiplidii  »oiue  lawful  pumone  by  criminal  or  unlawful  means 
— «ee  many  cases  cited  in  Desty's  Orim.  Law, « 11  a. 

SmM,  I.  To  commit  an  Indictable  offense -29  Pa.  St.  396:  as,  to 
kill-iU  Cal.  2S1 ;  or  to  rob  45)  lad.  iHtf;  or  «rommlt  burglary^2  Tex.  Ct. 
ATpp.  Wi;  or  tu  kidnap— 11  Low.  Can.  Jur.41 ;  or  to  seduce  a  female-25 
HI.  IT;  !» Huw.  St.  It*.  I'lJ;  or  eutlceaud  carry  off  a  female- 5  Rand.  627; 
»  m.23;  6  WMts  A  S.461;  or  procure  deflfemeutor  a  Rirl— 2Den.  0. 
C  79;  or  persuade  a  Kirl  tu  prostitution— 4  Post.  A  F.  ItiU;  0  How.  St. 
TT'  1^:  or  suy  offense— 2  Camp.  227;  as  bigamy  or  incest— U  Pa.  St. 
tmi  or  abortion— BriSUt.  441. 

Subd,  2.  To  charge  one  with  crime— 2  Mass.  536;  29 111.70;  2  Dutch. 
SU;  5  Hsr.  A  .1. 317;  2  Mass.  hmih^  N.  T.  177;  2  Pars.  Cas.  3ii7;  1  Leadb 
4S;  2  Borr.  983;  1  Salk.  174;  7  L.  Kepoiter»d8i  4  Danu  &  C.329. 
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SuhtU  4.  To  cheat-9  Mass.  415;  9  Pa.  St.  211 ;  4  id.  210;  2  Har.  (Del.) 
837;  2  Alien,  16»: 'lliacb.  C.  C.  6U»;  1  Cusli.  1!,U;  4  Iowa,  2;);  1  >Ucli.  21<i; 
lUd  MaM8.  300:  4  Pa.  8t.  210;  3  Zab.  33;  3  Q.  B.  282;  li  Cox  C.  C.  33>':  Id. 
Sltf;  2  Duy,205:  M  Me.Siiij;  !)  Cu\ven,578;  4  DilL  4u. ;  4  Strob.2()<i;  7  Tex. 
Ill;  \2  IL  1. 124;  25  Vt.4.'id:  la  Weud.mu;  4  Met.Ui;  1  Dev.  S.*)?}  H Riirb. 
72;  15  N.  fl.  3i»b';  1  Cush.  Ill ;  89  N.  J.  L. 324;  A  Har.  ^  J.  317;  4  Ualst. 293; 
to  Micli.  'il\ii  4  Cox  C.  C.  390;  8  id.  Sud.   See  De»ty'd  Crlrn.  Law,  $  li  U. 

JBubd.  5.   Public  hGalth~2  Ld.  Eajiu.  1179.   See  li  Conn.  101. 

Pablic  peace— 2  Camp.  358;  6  Term  Bep.  623. 

Public  jnstice-8  Moody.  11;  6  Mod.  185;  25  Vt.  415. 

FubU«  trade-4  Met.  Ill;  82  Mass.  221;  75  id.  127;  1  Strange,  144;  1 
Leacb,  274;  13  East,  228.   See  Descy's  Crim.  Law,  si  11  b. 

183.  No  conspiracies,  other  than  those  enamerated  in 
the  preceding  section,  are  punishable  criminally. 

184.  ^o  agreement,  except  to  commit  a  felony  upon 
the  person  of  another,  or  to  commit  arson,  or  burglary, 
amounts  to  a  conspiracy,  unless  some  act,  beside  such 
agreement,  be  done  to  effect  the  object  thereof,  by  one  or 
more  of  the  parties  to  such  agreement. 

An  agreement  to  commit  an  act,  if  it  amounts  to  a  conspiracy,  is 
in  general  complete  without  an  overt  act-^  Ind.  186;  1  Am.  Or.  K.  105; 
42  N.  II.  3 '3:  li  Miun.  IM;  1  Cash.  180;  25  Vt.415j  U  MasH.4i5;  4  Ilalst. 
2»3;  4  \Veu(l.  229;  4  Mich.  414:  31  Me.3{<6;  23  Pa. St.  355:  4i  Mis-s.  234:  as 
it  U  itself  an  overt  acr— 1  Cusn.  18i»:  1  Straoge.  lf)3;  and  see  2  Mass.  329: 
6  Iliir.  A  J.  317.  '1  he  gist  of  the  oiiens>e  id  the  fraudulent  and  corrupi 
combination  with  hitent  that  injury  shall  result— 2  Ashni.  247 ;  7  Barb. 
8!>1:  4  Habit.  2»3;  6  liar.  &  J.  317;  2  Mass.  329;  23  Pa.  St.  355;  5  Mc- 
Lean. 513:  16  Up.  Can.  Q.  B.543;  1  Ad.  A;  E.70(>;  1  Moody  &  R.  402;  i 
Q.  It.  4:t;  9  Coke,  55;  Siilk.  174;  as  any  act  done  in  pursuance  of  it  is  no 
cou:}tItuentpartof  tbo  olfense,  but  merely  an  aggravation  of  it— 2  Ma^s. 
82n;  4  llalst.  293;  5  Har.  &  J.  217;  and  see  cases  cited  in  Desty's  Crim. 
Law,  li  Ug. 

Merser.— A  conspiracy  to  commit  a  felony,  when  executed,  ismersred 
in  the  felony- 1  Duval,  4;  5  Mass.  100;  4  Wend.  205;  2  Pars.  Cas.  341;  I 
MI<'U.  21(i:  5  XVarts  &  8.  345:  25  Vt.  415;  48  Me.  218;  when  to  commit  a 
higher  crune,  it  is  merged,  hut  not  when  the  conspiracy  and  tlie  crime 
are  of  the  sumo  graile— 48  Me.  218:  15  id.  100;  6  Mass.  100;  105  id.  5:t;  103 
id.  3<n);  109  id.  34 );  2  Met.  l!>3;  1  Mich.  216;  2  Pars.  Cas.  341 ;  5  Pa.  St.  00; 
i:)  Pick.  4;il;  25  Vt.  415;  5  Pa.  St.  00:  4  Wend.  205.  But  see  66  Mass.  M; 
0  Cowen.  577;  6  Ala.  705;  3  Cox  C.  C.  229. 

185.  It  shall  be  unlawful  for  any  person  to  wear  any 
muiik,  false  whiskers,  or  any  personal  disguise  (whether 
complete  or  partial)  for  the  purpose  of — 

1.  Evading  or  escaping  discovery,  recognition,  or  iden« 
tification  in  the  commission  of  any  public  offense. 

2.  Concealment,  flight,  or  escape,  when  charged  with, 
arrested  for,  or  convicted  of,  any  public  offense.  Any 
person  violating  any  of  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor.  [Approved  March 
80th,  in  effect  July  1st,  1874.] 
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TITLE  Vin. 

Of  Crimes  against  the  Person. 

Chap.       I.    Homicide. 
n.    Mayhem. 
in.    Kidnapping. 
IV.    Robbery. 
V.    Attempts  to  Kill. 
VI.    Assaults  tttth  intent  to  commit  Felony, 
OTHER  than  Assaults  with  intent  to 
Murder. 
^TI.    Duels  and  Challenges. 
VIII.    Palse  Imprisoi^ment. 
IX.    Assault  and  Battsst. 
X.    Libel. 
Pen.  Cods.— 8. 
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CHAPTEB  L 

HOMICIDB. 

1 187.  Murder  defined. 

S  188.  Malice  defined. 

S  189.  Degrees  of  murder. 

S  190.  Punishment  of  murder. 

S  191.  Petit  treasou  abolished. 

S  193.  Manslaughter— voluntary  and  involuntarf. 

S  193.  Punishment  of  manslaughter. 

S  194.  Deceased  must  die  within  a  year  aud  a  day. 

S  195.  Excusable  homicide. 

S  198.  Justifiable  homicide  by  public  officers. 

S 197.  Justifiable  homicide  by  other  persons. 

S  198.  Bare  fear  not  to  Justify  killing. 

S  199.  Justifiable  and  excusable  homicide  not  punishable. 

187.    Murder  is  the  unlawful  killing  of  a  human  being, 

with  malice  aforethought. 

Murder,  defined— 34  Cal.  200;  47  CaL  102;  at  common  law— 1  Wash. 
C.  C.  463;  2  Halst.  220;  1  Colo.  137;  44  Cal.  96:  9  Met.  93;  5  Cush.2f)5;  see 
4  Bl.  Cora.  1M5.  It  has  but  one  meanlug— the  hitentional  kilUug  of  a 
hniiian  being,  with  malice  aforethought— 44  Cal.  W;  43  id.  85;  5i  1(1.452. 

It  is  murder  if  the  wound  is  inflicted  with  a  felonious  intent,  and 
death  ensue  within  a  year  and  a  day— «  CaL  273. 

The  killing  may  be  by  any  act,  direct  or  indirect«  which  results  in 
death-t»  Met.  93;  63  N.  0. 1 ;  4  Mason,  105;  4  Dev.  &  B.  34i5. 

The  person  killed  must  be  *'  in  being,"  and  a  child  In  Its  mother's 
womb  is  not  a  **  human  being,'*  within  the  definition— <>  Car.  A  P.  340; 
1  Moody  C.  C.  34H;  but  eveiy  part  of  it  must  have  couje  from  the 
mother-^  Car.  &  P.  349;  7  id.  814;  id.  850;  5  id.  829;  7  id.  850. 

Murder  includes  voluntary  and  InToluntary  mauRlanghter— A  Ga. 
441 :  ro  id.  102;  17  id.  483;  1  id.  222;  5  id.  85;  1«  id.  117;  5  id.  54;  lu  id.  7; 
14  Bush,  801. 

In  case  of  adultery.— It  Is  only  when  the  husband  discovers  his  wife 
In  the  act  of  adultery  that  the  law  mitigates  the  killing  nf  her  or  her 

Janimour  on  the  ground  of  passion— 4  Mich.  83;  10  id.  21.';  2d  Ua.  724; 
Brewst.  388;  8  fred.  830:  aTjones.  (N.  C  )  74;  6  td.  43»;  64  Mo.  153: 
MauuUig's  Case,  I  Vent  212;  8.  C.  Ld.  Raym.  212;  Pearson's  C:ise,  2 
Lewin,  216;  or  where  there  was  no  opportunity  for  the  passion  to 
subside— 22  N.  T.  147;  but  to  kill  an  adulterer  deliberately,  aud  upon 
revenge.  Is  niurder-M  Mo.  153;  35  Ind.  80:  62  N.  Y.  229;  3  Jones.  (N. 
C.)  74;  6  id.  433;  64  N.  C.  608;  78  id.  515:  8  Car.  &  P.  182;  or  to  kill  be- 
cause he  has  at  seme  previous  time  committed  adultery  with  his  wife 
—6  .Jones,  (N.  C.  )433:  4  id.  74;  8  Ired.  330;  or  where  ho  Avas  a  loiiir  time 
coeuliant  of  the  adulterous  Intercourse— 35  Ind.  80;  or  to  kill  bvcauwe 


Solelda.— At  emunon  tan,  U  tvo  agree  to  commit  ntcMa  tantbn 
and  BUS  escu>e>,lhaoibi:r  In  gniily  ol  inarder—KiiB.  A  R.C.  0.(M 
(temrrlTorupTlDClptU  IntliemirdBrat  llHotber— JIMiH*.lH;  IS 
M.t£l;  tlU)iioBt.UfilOr.Al-.41i):  Bnu.  A  It.  C.  C.  U8. 

iDfanticide.-ir  s  clillil  be  bomallTo  uid  afLcnvArd  Ales  from  po 

Car.JiP.&;  uliLTUj  I  UoodyC.C.Mii'or.lI  Itv^  bwnlniiBUti 
Id  wnkh  U  WM  more  llki>li  to  aie  tiiKO  It  bom  In  due  lime.  It  limur 
(lai^j  Uar.  *  X.  <M.  Tbere  must  bale  Mepoa  InilepciulcDt  clrculn 
tlon.  nr  It  cannot  tie  ponnldercd  to  ba  alive  vben  bom,  bo  ai  to  make  II 
Diinlei^'13  Iowa.  SIB;  8.  C.  J  Am.  Cr,  B.  i:t:  2  Mooily  C.  C.  ftiO:  a  Car 
AV.M;)i  7  1iLIUUi  tId.TM;  aiiJll  themutbrrklll  lIwhUoBtiil  nlire 
it  Is  miinlEr.tboiigli  mil  BttaebedbrUia  umbilical  cord-^ilN.  V.  M: 
SFbHa  «a;  1  CarTAM.UUi  II  Coi  G.C.7I;  I  Car.  Al'.eil:  Dld.U 
Afblld  mntt  bg actnallr  bom  In  silting  Btate  berore  ICcaDbeitB^ib 
Jgctutmunlst— JtCacAKlSlj  HIJp.Ciui,L.J.la3.  A p^nuu <:lurEi:i] 
niih  murder,  coinmtltetl  In  an  attempt  to  iiraduce  au  atiomoD.  la  est 
titled  tu  be  admitted  to  bUl-ttPac  IJ,  L-J-llX 


r.— Wlie™  partlw  br  mntnal  miderstanaing  eo- 
B.M    8^  to  enter  luloacoiut^cwltbn  deadly 


It vHtbont KeaiNHU  todrswaknileandtui— 


In  TCB^sling  ai  11.         niji       ii  Ihl  irr    tunjrlairtlj 

Kaf^  M  On.  «8.  aHousL  B*l"  \\  CoVc?  C?ii4t^  C.S  oZen  1.  B. 
lU:  ICold-Iia.  Wlierealter  tbe conimls^on  oC  araJoailbe  wrong- 
doen  Ilea,  Mid  kra  DTertakrn  bjr  tbe  oiBi'er.irho  orders  tbcm  to  im- 
tender.  It  tbejr  lln  upon  and  JclU  him  it  It  murder— 2T  Cal-VSi.  So 
wbere  the  acciued  were  eoavlcti  and  kuleitbeguardlo  effect  ibclr 
eacipa.lt  w.nmHraer— I  Tei.  Ct.  App.  IH7.   PrLvnlo  mraonsUirftillT 

cei»!-B^a.  St.  U3l  1  East  P.  C.  Ins.   But  ir  an  arrest  be  wltbout 
— ■— ■—  .IUosBt.(Hinill.n;  8.  C.smi.  ILl;  l  Am.  Cr.  R.WTi  W 
Dr  It  he  exeeea  hla  ■uthoritj',  or  II  the  procesi  be  drfcctWa 


m  unlawful  act  be  done  dell 
miMblet,  and  deatb  ensuea. 


be  provoke*  a  Bghtuu 

Phm.<N.c.)iisiuH. 


188.  Such  malice  may  be  express  or  Implied.  It  is 
•xpresB  wbeo  there  Is  inanlfeBted  a  deliberate  iBteation 
wilavf nil;  to  take  away  tbe  life  ot  a  f ellow-oteatim.    It 
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I 

is  implied,  when  no  considerable  provocation  appears,  or 

when  the  circumstances  attending  tlie  killing  show  an 

abandoned  and  malignant  heart. 

Malice  express  or  implied.— Express  mailce  means  ill-wlli  against  a 
person,  but  in  a  legal  sense  it  denotes  a  wrongful  act  done  witbout 
Just  cause  or  excuse— 34  Cal.  48;  see  cases  cltetTlu  Desty's  Crim.  Law, 
^  H  u;  an  illegal  act  willfully  done,  wliicli  in  its  uecessai'y  consequence 
must  injure  u-.iother— U  Fl:\.  117;  uvw  li.  1  C.  C.  SuO.  Implied  malice 
iHan  inference  deduced  from  particular  facts  and  circumstances  Ju- 
dlciallyasci'rtalneil— iyCoun.3C8:  4,Iones,(N. C.)  100;  5 Blarkf.  149;  13 
Alien,  l>i6;  39  Ind.  dd3;  2  Bay,  300;  10  Met.  25:);  3  Cox  C.  C.  281 ;  Bell  C. 
C.  1 ;  8  Cox  C.  C.  74;  while  express  malice  is  never  to  bo  inferred,  but 
must  be  proved  aliunde— is  lad.  336;  2  Bailey,  .KJ;  Meigs,  s4;  12  Tex. 
540:  43  id.  108;  1  Curt.  3;j4;  2  Bos.  &  F.  508:  7  Car.  &  P.  140;  I  Car.  &  K. 
I!i5;  2  Leacli,  1033;  Russ.  &  B.  C.  C.  310.    See  ante,  §  7,  subd.  4. 

Legal  malice.— Implied  malice  or  malice  in  law  Is  an  evil  design  in 

general,  where  tliocIrcum»taucesmanifestawicked,  depraved,  waniout 
and  liialiicuaut  spirit — iJCal.  3jO;  2  Mason,  &1;  Wriglit,  20;  2Strob.  77; 
11  llunipli.  150;  13  Smedes  &  M.  263;  13  Up.  Can.  Q.  B.  542;  10  Low. 
Can.  Jur.i>7;  and  the  intent  Is  presumed— 1  Parker  Cr.  II.  1.>1;  1  Ired. 
S54;  5  Cusli.  2D5;  2  Uill.  459;  18  Ala.  720;  57  Mo.  40;  S.  C.  1  Am.  Cr.  R. 
251. 

Malice  aforethonght,  which  is  an  ingredient  of  murder,  is  express 
or  implied— 48  Cal.  £5.  It  includes  all  states  of  mind  in  which  a  homi- 
cide is  committed  without  legal  justification,  extenuation,  or  excuse— 
5  Tex.  Ct.  App.  lut;  a4  Cul.  4i.  It  distinguishes  murder  from  all  other 
chisses  of  homicide— 48  Cal.  437;  6  Pac.  C.  L.  J.  3d9;  6  Tex.  Ct.  App. 
2b8;  2  Bam.  &  C.  2ii8. 

Malice  and  intent  to  kill,  are  essential  el<>ments  In  murder- Wright, 
20;  and  they  are  to  be  inferred  from  the  facts  and  circtmistances  of 
the  rase- 3  Cal.  CO;  58  G:v.  35;  30  Mich.  16;  2 J  Ohio  St.  iS6;  S.  C.  2  Am. 
Cr.  R.  251 ;  7  N.  T.  385;  58  Pa.  St.  9;  2  I^Iason,  91 :  54  Mo.  153;  23  Ind.  231 ; 
SO  Mich.  16;  83  Pa.  St.  131;  5  Tex.  Ct.  App.  4.^;  15  Gratt.  (M4;  2  Rob. 
(Ya.)7;i;  1  Colo.  436. 

189.  All  murder  which  is  perpetrated  by  means  of 
poison,  or  lying  in  wait,  torture,  or  by  any  other  kind  of 
willful,  deliberate,  and  premeditated  killing,  or  which  is 
committed  in  the  perpetration  or  attempt  to  perpetrate 
arson,  rape,  robbery,  burglary,  or  mayhem,  is  murder  of 
the  first  degree;  and  all  other  kinds  of  murders  are  of  the 
second  degree.  [Approved  March  iJOth,  in  effect  July  1st, 
1874. 1 

Degrees  of  morder.— The  statute  dividing?  murder  into  degrees  does 
not  make  murder  of  the  second  degree  less  tlian  murder— 44  Cal.  J»7. 
The  difference  In  the  degrees  of  murder  results  from  the  condition  of 
the  mind  in  whi  h  the  design  is  created,  and  not  from  the  speed  v.-ith 
whlcli  it  is  executed— 3  Tex.  Ct.  App.  056.  Tho  division  into  degrees 
socks  only  to  graduate  the  punishment,  in  proportion  to  tlio  atrocity 
of  the  crime— i  Va.  Cas.  387.  The  classification  into  degrce3  does  not 
make  the  lesser  less  than  murder— 25  Cal.  361;  44  id.  98.  I'ho  jury  may 
find  the  party  guilty  of  less  than  murder,  say  maosL-iugUter— 4J  CaL 
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Deliberation.— Unless  it  be  in  perpetrating  a  felony,  there  nrast  be  a 
deliberate,  premeditated,  preconceived  desi^rn  to  take  life  to  constitute 
murder  in  the  first  degree— 39  Cal.  6.':4:  l2Nev.  140;  12  id.  300;  43  Cal. 
552;  5  0reg.216;  (i4Mo.691;  S.  C.2Am.  Cr.  R.  313;  61  Mo.  548;  64  id. 
317.  Delloeration  iniplles  somu  degree  of  reflection— 75  Pa.  St.  403:  S. 
C.  1  Am.  Cr.  R.  262.  No  appreciable  time  need  intervene  between  the 
premeditated  intent  and  tiie  homicidal  act- 17  Cal.  389;  24  id.  80;  34  id. 
Sit;  43  id.  352;  S.  C.  1  Groeu  C.  B.  412;  44  Cal.  %;  43  id.  95;  id  id.  ItiU;  6 
Pac.  G.  L.  J.  681;  54  Ala.  155;  75  Pa.  Bt.  403;  S.  G.  1  Am.  Cr.  B.  262;  18 
Ho. 419:  laid.  362;  23  id.  287;  38  id.  270;  64  id.  153;  8  Iowa,  525;  see  3 
Nev.  409;  3  Head,  127;  6ti  Ind.  433;  6  Blackf.  299;  23  lud. 231;  44  Pa.  St. 
55;  26  Ark.  334;  18  Mo.  435;  1  Tex.  Ct.  App.  159. 

Fresnxnption  of  premeditation.— Premeditation  may  be  inferred 
from  the  circumstances  of  the  case,  as  from  the  use  of  a  weapon  likely 
to  take  Ufe— 31  Pa.  St.  198;  4  Humph.  139;  4DaU,  145;  2  A8hm.69: 1 
Zab.  196;  or  from  deliberately  procuring  a  weapon  to  take  life— 83  Pa. 
St.  75;  2  Va.  Gas.  484;  or  concealing  a  weapon— 8  Leigh,  749:  or  from  a 
declared  puri)ose—l  Ohio  St.  66;  5  Humph.  145;  2  Ya.  Cas.  484;  or  from 
preparations  to  conceal  the  body— 84  Pa.  St.  187. 

Mnrder  in  the  first  degree.— l*remeditatlou  Is  presumed  from  pur- 
chasing poison  and  putting  it  in  tlie  way  of  others— 45  Ala.  43;  40  lud. 
516;  2  Post.  &  F.  833;  9  Car.  &  P.  356;  10  Cox  C.  C.  488.  Murder  by  poi- 
so»-2i  Gal.  17:  17  id.  3  4:  34  id.  211;  5  Oreg.  276;  23  Ohio  St.  146;  1  Vex. 
Ct.  App.  163:  id.  605:  5  Id.  4!)3;  7  Humph.  429;  See  7  Cox  C.  C.  253;  28 
6a.  5t6;  33  id.  571.  Poison  means  any  substance  which,  when  applied 
externally,  or  in  any  way  introduced  into  the  system,  without  acting 
mechanically,  but  by  its  own  inherent  qualities,  is  capable  of  destroy- 
ing life— 53  Cal.  147.  Other  noxious  or  destructible  substances  or 
liquids  are  such  as  act  ui)on  the  system  mechanically  so  as  to  destroy 
life— Id.  £1/  Ii/iua  in  wait— 2i  Cal.  17 ;  34  id.  21 1 ;  4  Humph.  136;  7  id.  429; 
9  id.  657:  4  Tex.  Ct.  App.  498.  "  Concealed  **  is  not  synonymous  with 
**  lying  lu  wait  "—55  Cat  207.  A  person  concealed  may  shoot  another 
without  conunitting  murder— id.;  but  If  he  conceals  nimself  for  the 
purpose  of  shooting  another,  he  Is  *i  lying  in  wait"— id.  By  cruelty  and 
tor/are— 7  6ratt.673;  4Dev.&B.365;  63N.G.1;  68Mo.3I5;  4Masou,5u5; 
80N.G.358;  lOYerg.551;  2Humph.439;  9Ired.429;  81  Ga.40;  4UAla.350; 
lul  Mass.  1;  8  Ohio,  131;  11  Fla.  247.  Aside  from  the  perpetration  of  a 
felony f  murder  in  the  first  degree  is  any  kind  of  unlawful,  willful,  and 
deliberate  kilIing-48  Cal.  95;  17  id.  380;  43  id.  344;  34  id.  211 ;  24  id.  17:  39 
id.  ^^\  41  Id.  552:  12  Nev.  140:  id.  300;  5  Oreg.  216;  64  Mo.  5:)1;  S.  C.  2 
Am.  Cr.  B.  313;  61  Mo.  548;  64  Id.  317;  which  shows  an  abandoned  and 
malignant  heart— 43  Cal.  350;  43  id.  556. 

Mnrder  in  the  perpetration  of  a  felony— 48  Cal.  94;  17  id.  389;  24  id. 
17;  49  id.  563;  33  Ala.  213;  9  Met.  93;  118  Mass.  36:  7  Tex.  Ct.  App. 472:  as 
arson,  burglary,  rape,  or  robbery— 24  Cal.  17;  34  id.  211;  49  id.  563;  1  'lex. 
Ct.  App.  591 ;  2  Id.  369.  In  rObbery— 49  C<al.  563.  Attempt  at  i*ape— 18 
Hun.  487.  Nor  is  it  necessary  that  the  party  himself  should  Inflict  the 
mortal  wound,  if  he  be  present  aiding  and  abetting  the  act— 1  Oall.  624 ; 
1  Ired.  76. 

Mnrder  in  the  second  degree  Is  the  unlawful  killing,  with  malice 
aforethought,  but  without  deliberation,  premeditation,  or  precon- 
certed design  to  klll-39  CaL  6!)4;  75  Pa.  St.  403;  S.  C.  1  Am.  Cr.  B.  2ti2. 
All  murder  not  of  the  first  degree  is  of  the  second  degree— 0  llaxt. 
(Tenu. )  61 0.  If  there  was  no  deliberate  preconcerted  Intention,  except- 
ing that  Implied  from  circumstances  showing  no  considerable  provoca- 
tion, nor  au  abandoned  and  malignant  heart,  or  if  he  did  not  intend  to 
produce  death,  yet  intended  the  ulow,  it  is  murder  in  the  second  de- 
gree—25  CaL  361.  If  circumstances  of  malice  and  premeditation  are 
not  proved,  the  law  presumes  the  murder  in  the  second  degree— 54 
Mo.  153.  The  court  should  not  charge,  that,  killing  being  proved,  the 
law  implies  that  it  was  willful,  deliberate,  and  premeditated,  and  in 
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t&e  Htm  dHtrm,  Mill  tbni  IgnarseyldeiiesUiidlnfc  to  Btiow  mltlgMlBC 
or  citeanulDg;  clrcumstuices.  or  to  atuiw  homlciile,  JiuUflable  or  ei- 
enuble— uclUiSt. 

190.  Ever;  p«Tson  guilty  of  murder  in  tlie  first  degree, 
•ball  Buffer  death  or  coDiiDement  In  the  State  prlHon  for 
life,  at  the  dlacmt.lon  of  tLo  jury  trying  the  same;  or  upon 
a  plea  of  guilty,  the  court  sbull  dutermine  lliu  eame;  aud 
every  person  guilty  of  murder  in  the  aeoond  degree,  ia 
punishable  by  impriBonmeDt  in  the  State  priBon  not  len 
than  ten  years.    [In  effect  March  2Sth,  1S71. 1 

Citcietloa,— Under  (he  amCDdiiiciiI  of  in4.  the  duly  Imposed  cm 
tbe  court  Is  to  ciFrclBo  tbusuiiie  dlKrelJou  nlitn  dilrudaDt  pleotti 
lulKy.  and  ttieconrt  flodi  ilio  crime  murder  Li  thalir>tdrgrei-.39  ia 

der  [n  ttie  flnt  dettree— j.i  caLl:a  The  nature  ul  Uwl  tiUvretlOD  Is  to 
be  asuartaUitd  froju  the  language  ot  Uie  fiCAtute— lU- 

191.  The  rules  of  the  common  law,  dietiuEuishing  the 
killing  of  a  master  by  his  Berrant,  and  of  a  husband  by 
bis  tvife,  OB  petit  treason,  are  abolished,  and  these  ofTeuHes 
are  homicides,  punishable  In  the  manner  prescribed  by 
tbia  chapter. 

192.  Slanslaughter  ia  the  unlawful  killing  of  a  hnman 
being nithout malice.    Itisof  twokioda: 

1.  Voluntary — upon  asudden  quarrel  or  beat  of  pasaion. 

2  Involuntary— in  the  commusioa  of  an  unlawful  act, 
not  amounting  to  felony  or  in  the  commission  of  a  law- 
ful act  wbicb  might  produce  death  In  an  unlawful  man 
Der  or  without  due  cau  nn  an  1  c  rcumspectlon 

Manslaashler  detlaBd    3  g  t        Huyii 

(NjL    4       « iJia  WS- j^  li^  d  h  a      t"  " 

laijid.   u  iwuoc  c  i 

IdlLHoD  tFitZab    J> 


Wi  IZab    .* 

li^i^lllly  IH  aSI.T'l  iL 

tiiif  t   uDlawtDl  shoo  iui  r 

r-J;  Hi^im,  IM    1  rarli  r  i 
lkLllSl)tUa.ail.   The    u 

ID'J  au  attempt  to  miuui  t  n  —St 

Hiu.iai  or  U I    tbo  iwose  u                d           u  ded 
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nalngbtaT^-m  IT.  B.  I«;  tt 

Siif  ioPilnUwltMt'of  ni^oo!  kiijg  Us  oltarr,  IC^  DiBDilsnghter-J 
SHLtt»i  nd  tin  Uwer need  iiol  be  wJtlioui  fHolt-lO  Uusli.tDSi  S. 
C I  Am.  Cr.  B.  Mk  BQlen  there  wu  so  luKoC  to  kill  or  pcipetiMe  a 
fdmr-M  Ukh.  Itfi  S.  C.  I  Am.  Cr.  R.  i7S. 

Talontanr  muuIadgliMT  is  Ibo  iiDlawrul  kiUlnE  aunu  by  afiiim, 
wliils  iDmluiiUry  maiulBusbter  l3  ilmt  dona  wLiliout  ilcslin  orlDietit 
ts  kM-aS  Ind.  lS»i  M  GaTsu-RDd  In  vblcb  Uers  cui  ba  uu  ^der* 
■m  abettois-U  lull  tu  As  nliere  itaa  killliiE  Ij  dou  luteniloDallT, 
tabotUooa  butwIUioatmiillre— JCnit.1  Illnmpli  UtiUorr.AT. 
li|Ta:.Ct.Anp  »  «Oa.lW  110tiloEt.«Ti  ietB.St.\,  t7Ill.37S; 
>!\i  4.1,  JiiArk  'hv,  JUIul  I       Lu  til  Id    hid.  311    it  l<L432(  4i 

t  a      ^-aiuO-Wi  o^wberettta 

k  1  sad  death  eDsuea.  It  Li  voJ- 
Wphheutberaudduum 


BTnTarulou  RiBrt  bo  e*tsl>U>liP<1  anparenUT  inl 
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nolliiat«!  dni,  ttiera  (hanlil  be  provnmtlnii;  and  aecoud,  tho  blow 
nutba  dearlTttarcdtoUiaMSAloaarisliii  tberebom— i  Car.  A  F. 
NT.   B3«  DuKy^  Crtm.  Law.  UfM  UA3ai.i.iiUHTBB. 

Rnnwatloa.— MoinonKMIaacaiiJiiMItT  orexcnu  bomlelde,  but 
»aTriiln«lttoinuiiAuii(titPr.-llIfpr,  NO)  II  ld.U:  wbcu  from  tlia 
veuDDnedTo'tbaiiMantfthaatUck.aD  btteDtlmi  to  BUli  nun- 
lMl4nill.(B.C.iUi:SCni<1i.aai  l&'berCr.R.lM)  llnd.lHilS 
Ala. 730.  'iteiiraroDiUimnntlMiDChMiiodan&uiBnKntniFolot 


a  lOMtialile  luin— lU  Alt.  HH;  H  Id.  419:  aud  lujuTr  doue  to  hnalHiid, 
wire,  thIM.  iHirvnt.inann,  or  •ervaol,  uaallkleiittn  rednca  kllllDa  to 
BandauKbtL'i^-SUlrJi.lM;  3GrBIt.KJiSlGa.tee.  iDgeuenltlieiiiiiv- 
««ilcHiniiin  haouethailnvulvpironio  aiuult  h^Uiencrsnii  KlUPd 

or  not-zlllB.  UT;  a  Hlia!  tti;VxS^m.    See  Seny's  Cilm. iLaw, 

Utle  H  AKSL&UOUT  BK. 

Wordaaad  MBtcrei.—NelUwr  words  ot  reproacli,  bowersr  srlev- 
ODS.  nor  liMultInK  Kf^ture)  or  actloiu.  are  adcqiuCe  provocation,  or 
•oSlrieDt  (o  rcdoca  Inimtlonnl  homicide  tamHDglangh  tcr-ti  Cal.  i.e:  a 
Id.  4Ui  «J  Id.  in:  n  Ala.  «1;  4S  M.  IM;  8  RUKkt.  mt^  mm.  4S:  B.  C. 
IGreeaO.It.1Mi«CMh.WiJ4B.Mfln.l)l4jal>eT.2tg;  U0a.«3;  4( 
M.lHi4»t.L:il:UM.aiT;  IBawkx.KlUt  «HclBk,3:tiS.C.iare<DC. 
B.  a*:  91lFLM:l0MtDii.l2t;  tt  UlaL  MS:  M  Uo.  3»:  <3  d.  »74;  11 
Hot.**)  T«K.O.te:  t»Vi.  Vt;  n  Id.  WO:  ESawy.tiOi  h  Tex.  irit  ) 
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Tex.  Ct.  App.  93;  7  Id.  456;  30  Wi^.  216;  3  Wash.  C.  G.  515.  Killing  on 
Bucbprovocation  is  murder— 35  Oft.  53;  id.  153;  55  id. 317;  2  Dcv.  '2\>0i  1 
Va.  Cas.  lU:  25  Ala.  57;  but  if  on  tiic  instant  he  strikes  Vk  itii  an  In.stru- 
ment  not  likely  to  cause  death,  and  death  ensues,  it  is  manslaughter — 
25  Up.  Can.  Q.  15, 112.  So  where  words  of  contumely  are  foUowed  by 
mutual  blows,  and  death  ensues,  it  is  manslaughter— 2  Cnit.  1 ;  4  Uall. 
125:  3j)  Iowa,  185;  U5  N.  (.3.  iJ).  So  whero  the  words  were  acc-ouiitauiod 
by  injury  done  to  defendant's  uroporty.  it  was  held  suIScicnt— i«»  Ark. 
568;  15  Ga.  244.  Insultlu?  words  and  conduct  to  a  femulo  relative  are 
not  sufiicient,  unles3  the  killing  was  really  on  that  provocation,  aiul 
ensued  immediately  thereupon— 5  Tex.  c  t.  App.  2. 

Cooling  time.— If  snfaclenttinie  elapse  between  the  quarrel  and  the 
going  out  to  fight  toailowthe  blood  to  cuol,  thokillhig  wul  be  murder 
and  not  manslaughter— 24  Cal.  17 ;  2(>  id.  uiiS:  t3  Ind.  548;  as  where  hours 
before  the  fight  arrangements  wero  mudo  tor  it — i  l*arker  Cr.  R.  614;  7 
N.  Y.  3:i«;  3  Gratt.  5^5:  4  Dov.  &  IJ.  4  1:  17  Mo.  544;  2')  Ga.  S07;  1  Lci;:h, 
613;  6  Car.  &  P.  157.  A  sudden  heat  of  piission  will  not  excuse,  if  the 
killing  be  dono  after  a  sulQcient  time  lias  elapsed  for  reason  to  ro> 
sume  Its  sway— 4!)  Ga.  432;  7  N.  Y.  3;/B.  What  constitutes  sumtient  cool- 
ing time  is  a  question  of  law— g:»  N.  C.  i'u7;  S.  C.  1  Green  C.  li.  bll. 
Where  there  has  been  snlflcient  cooling  time,  the  killing  is  murder— 44 
Miss.  7(iJ:  4  Dcv.  &  li.  4^1. 

Threats  against  life.— Mere  threats  against  life,  or  to  do  great  bod- 
ily barm,  will  not  reduce  killing  to  manslaughter— (J  Pac.  C.  L.  J.  882; 
47  Miss.  318;  S.  C.  I  Green  C.  R.  liUl;  6  liaxt.  (Tenn.)  4.ii;  5  Ga.  bti;  15 
Id.  244;  0  Tex.  Ct.  App.  576.  They  must  l)0  followed  by  words  or  overt 
acts  at  tnetime  of  the  killing— 17  Cal.  316:  3  Ifeisk.  376;  2U  Iowa,  56.  ; 
24Ala.(>7;  47  Miss.  318;  6  La.  An.  551;  14  id.  57U;  id.  827;  or  some  dem- 
onstration made  to  carry  o:;t  the  tlircatened  purpose,  manifesting  a 
present  Intention  to  carry  it  out— 1/  Cal.  316;  45  id.  260:  47  Mis^4.  alS; 
24  Ala.  67;  3  Hcisk.  37u:  S.  C.  1  Green  C.  R.  :i65:  27  Tex.  758;  33  iil.  431 ; 
ld.5i5;  31  id.  420;  24  Tex.  454;  2  Head, 217;  44Miss.76J;  liTex.4o2;  5 
Yerg.  45y. 

In  preventing  trespass.- To  kill  a  mere  trespasser  Is  at  least  man- 
slaughter, and,  if  not  done  hi  hot  blood,  it  is  murder— 17  Ala.  53.s;  23 
id.  28;  26 id.  31 ;  24  id. 67;  5)  id.  1 ;  53  Ga.  35;  2  Cranch  C.  C. 43);  3  Ired. 
186;  17  Iowa.  144;  4  Jones,  (N.  C.)  19;  4  Mass.  3. 1 ;  20  Iowa,  56!);  8  Junes, 
(N.  C.)  4^)3;  4  Mich.  67;  10  Minn.  223;  23  MLss.  322;  4  Parker  Cr.  It.  35;  1 
Lew.  C.  C.  162:  1  Car.  &  P.  3lii.  If  the  weapon,  and  manner  of  using  it, 
were  not  likely  to  kill,  it  is  manslaughter— 4  Mass.  3.91 ;  5)  Ala.  1 ;  23  id. 
28:  24  id.2i:  8  Ired.  186;  8  Kmedcs  &  M.4Ji;  17  Iowa,  13J;  Cro.  I'ar. 
131.  Tho  killing  of  a  trespasser  by  tlie  uso  of  sprhig-guns  is  uiau- 
slaugliter— 14  Conn.  1 ;  31  id.  470;  and  where  they  are  planted  witli  in- 
tent to  kill,  and  no  due  notice  is  given,  it  is  murder— 59  Ahi.  1.  The 
common-law  rule  does  not  obtain  In  America— 5:)  Ala.  1 ;  2  Peters.  144. 
The  owner  of  property  may  resist  wiili  as  much  force  «s  necessary  to 
prevent  tho  illegal  removal  of  his  property,  or  his  txclusion  from  its 
use— 8  Cal.  341 ;  14  Conn.  1 ;  1  Hill,  33i>;  S.C.  4  id.  434;  7  Met.  5.:6;  8  Pick. 
133;  24  Wend.  36!);  77  111.  25;  but  this  right  extends  only  to  preveuiion 
—43  Cal.  447;  23  Ala.  28;  Id  Mich.  314;  ILew.  C.  C.9. 

Involuntary  manslaughter  is  the  accidental  taking  of  life  in  tho 
prosecution  of  some  unlawful  act  not  felonious,  or  in  the  impropei 
performance  of  some  lawful  act— 1  Cold.  62;  23  Iowa,  154;  6  Mass.  134; 
7  Ga.  2.  In  case  of  accidents,  as  In  sports  productive  of  danger— 8  Car. 
&  P.  844;  6  id.  103;  as  kiUing  an  antagonist  with  a  chance  blow— 12  Cox 
C.  G.624;  or  by  riding  an  uui"uly  horse  la  acrowd— I  Cold.  62;  or  throw- 
ing a  stone,  or  firing  into  a  street- Whart.  on  Horn.  §  158;  or  on  shoot- 
ing a  gun  only  to  alarm— 2  Dev.  53;  or,  if  a  blow  intended  for  one  kiila 
another— 31  Ga.  167;  7  Car.  &  P.  438;  or.  striking  a  horse  which  shies, 
and  a  child  is  run  over  and  killed— 33  Me.  40;  or  in  a  scufilo  where  a 
fire-arm  Is  accidentally  discharged— 22  Ga.  487;  65  Ind.  5ii5;  1  Fost.  Sc  F. 
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Br  iwflinno*.— IThen  an  art  b  nntUcent,  uKI  It  TmnIIs  tn  il«th, 
ttMUMinbOwllteri  tain  |»TniIltfn|iwllTlirasIi  tognat  lar|i»-7  Ala. 
leri  or  In  exi<(ialiii|  iwumu— it  Uia  C.  C.  (M:  a  Car.  4  P.  IM;  or  In  ■ 
polhlral  martliiff  ni  ailmnkni  qiian«l— IT  Ga.lT4|  or  In  frlffbtmlng 
■u  liibiut~-I:l  Cuat'.CHat  (irluiUaliiuHOilcnUcamH.'lIonDCacbllJ— 
OK-C:.  1;  orlijTKlvliiBarhllilivlrlUiauIlliluun— ICar.  «P.!]I:  1  l<l. 
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nivtiil  iHd  (ira  iMnttrnHn  artlF-ts  l»  not  nuettnarllr  uulawrnl-ll 
BMii|>li.lllUi3Len.(1«iin.lMBi  1  UDni]ih. in.  Intbanseof aratolver. 
ajHiMiu  ki  brill  uiiy  to  Uu  can  or  a  nuntHMtile  nuui— 47  Ii>*ia,c«Ii  B. 
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or  roniiiiliRTun.  inny  aiibk'Tt  n  nomoii  to  Inclldnifnt  for  manslaimlHer 
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n.A  ILMit  or  nnrirrtlne  lo  MHial  a  lUbuail  tnhi-a  L'oi 
b.v.r'i;urlrBTlm[raUioiialrBdi— 4r(Hrir.lM;  I  i;oiL-.antt 
■  111.  liili  oTfraui  icnnaiiPEllEaice  ManiUrnadenuiniiiiT— IHIIbm.7; 
or  •«  an  oOcn  or  ai>teaniEHit-«  HrlMUh  HJi  3  BlaMii: tS;  1  Fact. « 
F.  [»;  or  hy  InimliiKur  a  ML'ainer  nhUu  raoln^t— ■  Packer  Cr.  S.  iiSi. 
Sn  It  ilndli  riiiiu<.«  tronmcKlai^uromlialonnrniilaln  iHTional  iIuit— 
I  Cur.  A  K.  MU:  ^  Id.  nn  but  nut  it  It  lie  a  lUscnAouar)  ilnty-II  Q.  B. 
H.  In  ibenivl'TtDroinLitloDOtBdolir,  It  Iberabe  uiallce.  It  Ibiuu> 
der-i)  Iowa.  BT.aiS.J.l^  Ma. 

naelaet  to  jnoTlda  food,  ota.— Wbera  death  nmita  tram  neElrrt 
W  ninia>lOH  of  ilMtlPS  fiB'crt  liy  ]i('r'OFii,  It  1=  innH^lniv/hiT— 1 1nun,!, , ; 


^^^Go  I>i:str's  Ctlia.  Lan.  S I  a. 

Haellcanca  ol  medieni  pnstillwiar.— 
DtsuSeuRe.  nwlineu.  ■'sreles^>u<Ml.  or  ignm 
Uoum,  apotbeeariea,  cto.  la  nuuHlanslnei— I 


HOMIOIDX.  9i 

Id.  275;  1  Car.  A  K.  800;  so  If  a  patient-  dies  for  ^rant  of  ordinary  ^ktU 
In  the  nhyslclan— 0  Ired.  440:  see  aiiio,  5  Car.  ^t;  P.  333;  I  Moody  G. 
C.  316: 4  Car.  A  P.  308;  3  lil.  (i33;  6  id.  475;  3  Car.  A  K.  202;  4  FosU  &  F. 
156;  10  Cox  C.  0. 486;  Id.  Aid;  12  Id.  534.    See  Desty's  Criin.  Law.  §  7  a. 

193.  Manslanghter  Vn  punishable  by  imprisonment  in 
the  State  prison  not  exceeding  ten  years. 

194.  To  make  the  killing  either  murder  or  manslanght- 
er, it  is  requisite  tlmt  the  party  die  within  a  year  and  a 
day  after  the  stroke  received  or  tlie  cause  of  death  admin- 
istered; in  the  computation  of  which  the  whole  of  the 

day  on  which  the  act  was  done  shall  be  reckoned  the  first. 

Within  a  year  and  a  day— 4i  Gal.  207;  Id.  210;  1  Dev.  13»;  66  Mo.  13S; 
41  Tex.  4X.    See  3  lust.  53. 

195.  Homicide  is  excusable  in  the  following  cases: 

1.  When  committed  by  accident  and  misfortune,  in  law- 
fully correcting  a  child  or  servant,  or  in  doing  any  other 
lawful  act  by  lawful  means,  with  usual  and  ordinary  cau- 
tion, and  without  any  unlawful  intent. 

2.  When  committed  by  accident  and  misfortune,  in  the 
heat  of  passion,  upon  any  sudden  and  sufficient  provoca- 
tion, or  upon  a  sudden  combat,  when  no  undue  advantage 
is  taken,  nor  any  dangerous  weapon  used,  and  when  the 

killing  is  not  done  in  a  cruel  or  unusual  manner. 

No  one  who  fairly  follows  the  rules  of  athletic  sports  can  be  held  re> 
sponsible  for  death  accideutally  resultiug  therefrom— Addis.  270. 

Accident  or  misadventure.— Where  accidental  mischief  results 
from  the  proper  jiurfonuaitce  of  a  lawful  act,  the  party  Is  excused 
from  all  guilt— 89  Slass.  Ml :  14  Gray,  birl.  The  accidental  taking  of  life 
nmst  have  been  lu  doing  some  lawful  act— 23  Iowa.  iri4;  5  Cusli.  SOU;  32 
Coim.  75;  1«  Ga.  1U3;  31  Ga.  167:  1  Lew.  C.C.  161;  or  If  milawf ul,  ltmu.st 
honestly  and  bonajide  have  been  believed  to  be  innocent- 3U  Ga.  383. 
Death  resultiu;.{  from  throwing  lumber  from  a  building,  due  caution 
boUig  used,  is  misadventure  only— Kelyng,  40;  S.  C.  1  Lead.  C.  G.  dO. 
So  of  deatlis  resulting  from  athletic  sports,  the  rules  of  the  game 
being  fairly  followed- Addis.  270.  If  a  physician  bonajide  exercising 
his  best  skill  to  cm-e  a  patient,  performs  an  operation  under  which  the 
patient  <lles,  it  is  mlsadventui'e  only— 3  Car.  &  P.  629;  even  though  he 
acts  with  gross  iguorance-4{  Mass.  134;  8  Ho  561 ;  but  see  22  Pa.  St  261. 

196.  Homicide  is  justifiable  when  committed  by  pub- 
lic officers,  and  those  acting  by  their  command  in  their 
aid  and  assistance,  either— 

1.  In  obedience  to  any  judgment  of  a  competent  court; 
or, 

2.  When  necessarily  committed  in  overcoming  actual 
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Kstotance  to  the  execution  of  some  legal  process,  or  in 
the  discharge  of  any  other  legal  duty;  or, 

3.  Wlien  necessarily  committed  in  retaking  felons  wlfb 
have  been  rescued  or  have  escaped,  or  when  necessarily 
committed  in  arresting  persons  char^xed  with  felony,  and 

who  are  fleeing  from  justice  or  resisting  such  arrest. 

SnM.  I .  Ezecation  of  malefactors.— The  execution  of  malefactors 
If  aa ill  t  uf  lUHTSNity  where  ilio  hiw  rtqulrts  it,  but  the  court  issaiuff 
the  warrant  must  have  J:irlsdiotlou  or  it  will  be  murder;  otherwise  Ix 
thewarraut  heuuTely  hiforuial— 1  HuKbPM.JMO;  1  Uili.(S. C.)3'i7;  SOAia. 
1 17;  3J  Me. 3U:) :  iri Ohio  St. 21'8:  Wiust.  144 ;  i Diu.  C. C.  3d.  A sUbaltem 
cau  Ju.Htify  kilnng  aiiothor  only  ou  the  ground  uf  orders  from  his  su- 
perior, wbicli  are  lawful—  1  Woods,  4^■0. 

Stbd.  2.  Officers  of  the  law— when  their  authority  to  arrest  or  im- 
prisoii  is  resisted,  mny  use  force  affainst  force,  even  if  death  should  be 
Uie cuuseqncuce-1  Haghos,.'HiU;  IdOhio  i;t.2;J8:  Wiust.  144;  1  liiIl(S. 
C.j  327;  SO  Ala.  117;  but  not  wheu  the  rKsistunce  is  over  and  the  neces- 
sity has  ceaKC<I— see  M  Ala.  117.  Even  iu  case  of  a  civil  ai-rest.  If  the 
livesof  the  arresting  party  are  put  in  Ji'opardy— 1  HIU,  (S.  C.)  327.  Ex- 
cept in  cases  (if  riot,  an  officer  is  uot  authorized  to  kill  a  party > accused 
of  a  misdemeanor,  if  he  fly  from  arrest— 2  Houst.  6tS&;  14  Tex.  128;  13 
Cox  C.  C.  4. 

Killing  \>y  an  officer  of  a  folon.  to  prerent  his  escape,  is  Jostlflablo 
-2  Sttwigp^SK.';  2  Lil.  Ra>iu.  1574;  2  Car.  Jfc  K.S43:  Leigh  ft  C.»)4:  9 
Cox  C.  C.440;  H  Q.  H.!i5!);  but  if  he  can  be  taken  without  such  severity, 
it  Is  at  least  man^^Iaughter-T  Car.  A  P.  153;  Id.  158;  2  Abb.  U.  S.  280:  44 
Tex.  f>45;  so,  uf  n  lawful  arrest  unlawfully  executed— see  62  N.  H.  492; 
MCoun.  132;  I  Veut.21<». 

8r$M.  9.  On  an  arrest.— An  officer  Is  justified  In  killing  one  accused 
of  felony  if  be  rcsist^i  and  floes— I  Hawks,  436;  2  Den.  C.  C.  35;  but  ne- 
cessity aIon<^  will  justify  the  killing,  and  the  authority  to  arrest  must 
have  been  known — 14  Ala.  41.  The  slayer  must  show  a  felony  com- 
mitted, and  tlie  object  avowed,  and  a  rffusal  to  submit— 2  Dct.  58. 
Killing  by  ofllcers  in  routs,  riots,  aud  unlawful  assemblies,  if  necessary 
to  arrest  oflteuders,  is  Justifiable— 8  liich.  ISO.   See  27  CaL  572. 

197.  Homicide  is  also  justifiable  when  conunitted  by 
any  person  in  either  of  the  following  cases: 

1.  When  resisting  any  attempt  to  murder  any  person, 
or  to  commit  a  felony,  or  to  do  some  great  bodily  injury 
upon  any  person;  or, 

2.  When  committed  in  defense  of  habitation,  property, 
or  person,  against  one  who  manifestly  intends  or  endeav- 
ors, by  violence  or  surprise,  to  commit  a  felony,  or  against 
one  who  manifestly  intends  and  endeavors,  in  a  violent, 
riotous,  or  tumultuous  manner,  to  enter  the  habitation  of 
anotli^  for  the  purpose  of  offering  violence  to  any  person 
therein;  or, 

3.  When  conunitted  in  the  lawful  defense  of  luoh  per* 
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son,  or  of  a  wife  or  husband,  parent,  child,  master,  mis- 
tress, or  servant  of  such  person,  when  there  is  reas(uiable 
ground  to  apprehend  a  design  to  commit  a  felony,  or  to 
do  some  great  bodily  injury,  and  imminent  danger  of 
such  design  being  accompliitlied;  but  such  person,  or  the 
person  in  whose  behalf  the  defense  was  made,  if  hi;  was 
the  assailant  or  engaged  in  mortal  combat,  must  really 
and  in  good  faith  have  endeavored  to  decline  any  further 
struggle  before  the  homicide  was  committed;  or, 

4.  When  necessarily  committed  in  attempting,  by  law- 
ful ways  and  means,  to  apprehend  any  person  for  any 
felony  committed,  or  in  lawfully  suppressing  any  riot,  ur 
in  lawfully  keeping  and  preserving  the  peace. 

Subd.  1.  In  preveatlon  of  a  folonj.— The  takiu;;  of  life  i3  justifia* 
bio  wlieu  (loue  to  prevent  the  coiiimissiou  of  n  ft^Iony— 3  WasU.  C.  C. 
61A;  see  1  Hawks,  id«  457;  2  I>ev.  &{:  17  Ala.&}7;  25  id.  15;  ulowa.  18ti; 
Tliacb.  C.  C.  471 ;  8  Mleli.  150:  45  N.  Y.  213;  5Sawy.  liio.  i  hero  must  he  a 
wcll-^oundoU  belief  tiiatu  felouy  is  about  to  bucouiiuitteU— 1  Hawk;}, 
467;  J  'loiies, (N.  C.)  10;  8  Mlcli.  150;  J5  Gratt.  ai7:  uiiicli  can  ho  pro- 
v<>utc(l  only  by  the  killing  of  tlie  supposeU  feiou— 8  Mich.  IdU;  17  Ala. 
487;  'J5  111.  15;  Cro.  Cur.  5J8. 

Subd.  2.  Defense  of  habitation.— Tlie  use  of  fatal  uioanM  of  defense 
must  be  neces.sary  to  protect  the  iifo  of  defeiiUaat  or  of  his  lauiiiy.  or 
to  protect  from  great  bodily  iiarai— 15  Vt.  308;  S.  C.  I  lircpu  C.  li.  4-0. 
Taking  of  iifo  is  Jiistiflablo  only  wliuu  liie  entry  is  madu  iii  a  violent, 
rioiou.4,  or  tumultuous  manner,  for  the  purpose  of  oITcrin*^  \  iolfuro  to 
some  person  therein,  or  of  connuitting  a  f  Jony  by  violc-uce— 43  lal. 
447:  S.  C.  1  Grceu  C.  K.  4S7;  anii  any  i:im:itu  of  Uie  house  may  l)e  Jr.sti- 
flod-43  Cal.  447;  S.  0. 1  Green  O.lt.  487;  4  Mass.  391 ;  4  Hiii,  4.j7;  4  Laus. 
li!>;  8  Micli.  150;  21  lud.  23;  22  Ga.  4<d;  Cro.  Car.  544;  5  Coke,  i  J;  11 
Mod.  24i.  To  justify  shooting  a  l)urglar  there  must  be  clrrunistam-es 
calculated  to  arouse  the  fear  of  ar(>at>onable  man.  or  indlcatliiga  tlau- 
per  HO  urgent  as  to  excuse  the  InKtantanuons  us«  «)f  a  deadly  weapou — 
43  Cai.  44(';  S.  C  1  Green  C.  H.  4->7;  21  Ga.  478.  >7horo  Kovcral  pi-rsons 
ilia  threaten inj; manner  asscmblo  before  a  man's  houses  Iio  iimst  first 
waiTi  them  olf,  out  if  they  advance  and  actually  striUo  him,  ho  will  bo 

JustlAed  i:i  taking  life— 14  Up.  Can.  (j.  li.  434.    8o  if  two  persons  eome 
n  tbo  nl^ht-time  and  actually  do  violence,  he  will  be  justiiie<i— 3.)  ill. 
407.    See  1 8  N.  C.  616. 

.Subd.  3.  Defense  of  familv.— Self-defense  will  Justify  a  person  In 
defending  those  witii  uhom  he  is  associated,  and  in  killing  if  he  be< 
Jieves  life  is  iu  danger — 1 1  Iowa.  3J8.  Tbu  danger  must  be  t^uflicieut  to 
satisfy  a  rcasonalde  mind  that  his  life,  or  that  of  his  wife  orehildreu. 
was  Iu  peril— 23  111.  17.  Thorula  of  sc'lf-defeuse  extends  to  huibaud 
and  wife,  parent  and  child,  brother  and  sister,  master  ami  servant— 18 
Ga.704;  17  Ala.  587;  8  Mich.  15U;  35  Iud.4<2:  5.>  id.  123;  3U  Miss,  (il!*;  19 
Ohio  bt.  387 ;  I  Wis.  IG5.  Tlio  rule  applies  to  killing  to  prevent  taking 
away  tlefendant's  children— 17  Ala.  &o7. 

Subd.  4.  Arrest  by  private  person.— If  no  felony  has  been  roni' 
mitted,  a  private  person  in  coming  to  the  aid  of  the  oilicer  airestlnir 
wlii  not  be  justified  In  killlug-1  East  P.  C.  297. 

Self-defense.- Killing  is  always  Justifiable  If  done  In  defense  of  life 
^  Miuu.  270;  3  Brev.  515;  Borr  &  T.  2;  or  oiLau  assault  wiUi  feionioos 


Intent-l  Ohio  St  M;  Hoir  t  T.  2:  Thacli.  C.  C.  <T1 ;  s  Ga.  K:  3  Mich. 

pertPd  lUftolL  but  Ee  Is  not  IbereCore  1iut^<l  lu  BUylng  Lb  Bsul[ant 
— cl-aD.  li.h.  J.  aHiWAUkUl;  b<  bUDortelitto  Bli;  bli uuUboI 
DideH  It  boabioliitetT  ncceBnry.  tiL  Homicide  «ui  be Junillisl  on  the 
gouna ol  necessUr uoiie— 1  Caie.  (N.J.I 434tp  Tex.  171;  UBuh.  Ml( 

I;  l<l  SUiMPikSE  J ;  and  ■Inofnts.'W  IJI.  £;l 
■alWoorproJr" * ■ 

must  beuilmperloiutiecOHll 


iSa  A  bare  fear  of  the  comiuissioii  of  hiij-  of  Ihn  of- 
tenaea  meutioncd  lii  nubdivlnlunB  two  ami  tlirtse  of  thu  pre- 
(MHliDji  section,  to  preruiit  wlilcli  homlulilu  may  l>e  luff* 
fully  comiiiilteil,  is  not  eufflclenl  to  juatUf  it.  But  tlia 
circumstaiicea  must  be  sufficient  to  excite  tbe  fean  of  it 
leasoaable  per«OD,  aod  the  purty  killing  tnuat  have  autod 
nndcr  tba  luhuenca  oi  sucli  fears  alone. 

Ftir.— A  Mre  tear,  f[roun<lrii  on  HikbIb,  It  not  a  lasttflntlon  for 
taomklile,  anil  uervoui  [ears  are  uo  ntme— 37  Mlu.  l-Ji:  44  IJ.  'Ms 
Hen MV.iiU  Hlia.;e2:  n Biuh, 4ai;  8.  u.  I  Omn  c, B. ti3i  Iv Ulnn. 
ffii  »  0»-  M:  K  Id.  7Uli  i  N.  V.  fd.  Tbe  crimluM  U«  riMgulreJi  ot 
men  muiery  over  tbeir  fcan  u  well  »■  ortr  tbl^l^  puslonn— .14  Ind. 
til.  TIM  tear,  to  enoMiXiint  not  onlT  lie  welt  nouuilnl.lnrtiiiHU  lie 
li0BMIyetitcrt«ln^^ffiiia7sil{»jUia.llU:  tCsbaruIftKiiiuiuUa 
Ill;  K  M.  M:  Uld.  M:  UM:  101:1  N.  T.  IMi  M  Tu.  IH:  1  lleHcKS) 
llml.4(«i  2  Bull.  UifiT Hlli.^O:  M  I<nra;itt;  sBfei.  lUj  tunn! 
Ml;STeia.(W.  WeikiMnofiiili>d,Ieir,aiiiieieltnneiitaf detaadut 

Klucedlir  tlMS  Tkitenee  ot  deccwed.  will  not  alem  Jiutltr— a  t.'lL 
.  l7C>l.ll(;  seeWld-tM.   SeeI>e>[y'iii;rlm.Law,tiaaHoiiiciDB. 
1:.9.    The  homicide  appearing  to  be  justifiable  or  ex- 
CDSable,  the  penon  iodicted  most,  upon  his  trial,  be  fully 
Kcqultted  nnd  discbaived. 

F«s,  CODH.— ». 


§§  203-4  MATHBU.  9S 


CHAPTER  n. 

MATHBM. 

S  201   Mayhem  defined. 

S  204.   Mayhem,  how  punishable. 

203.  Every  person  who  unlawfully  and  maliciously 
deprives  a  human  being  of  a  member  of  his  body,  or  dis- 
ables, disfigures,  or  renders  it  useless,  or  cuts  or  disables 
the  tongue,  or  puts  out  an  eye,  or  slits  the  nose,  ear,  or 
lip,  is  guilty  of  mayhem.  [Approved  March  30th,  in  ef- 
fect July  1st,  1874.] 

Offense  under  statate.— The  statntory  offense  corers  all  mallclona 
disabling  of  the  person— 3  Conn.  U'J:  25  Ala.  30;  II  Bush,  603:  VO  Ho. 
141;  50N.  Y.598;  63  id.  207;  25  Ohio  St.3»5;  4  Oreg.324;  6Serg.&  R. 
224.  It  consists  in  deprlvinff  a  human  being  of  a  limb  or  member  of 
his  body,  and  rendering  him  defective  in  liodily  vigor,  whatever 
means  or  instrument  may  be  used— 4  Ark.  56;  and  di^iliguremeut  of 
person  is  sufBeieut— 10  Ala.  928;  maliciously  and  designedly  in  pursu- 
ance of  a  purpose  formed  during  the  conflict— 3  Ala.  4!l7 ;  49  id.  18;  as, 
putting  out  an  eye— 7  Humph.  161;  3  Alb.  L.  J.  140;  or,  biting  off  part 
of  an  eai^l  Ired.  121 ;  7  id.  39.  As  to  common-law  offense— see  Desty*! 
Crlm.  Law,  title  Mayhem. 

204.  Mayhem  is  punishable  by  imprisonment  in  the 
State  prison  not  exceeding  fourteen  years. 


JUDNAPFUIG.  §§  207-8 


CHAPTER  in. 

"KJDVATTTSQ, 

S  207.    Kidnapping  defined. 

S  208.   Punishment  of  kidnapping. 

207.  Every  person  wbo  forcibly  steals,  takes,  or  ar- 
rests any  person  in  this  State,  and  carries  him  into  an- 
other country.  State,  or  county,  or  who  forcibly  takes  or 
arrests  any  person,  with  a  design  to  take  him  out  of  this 
State,  without  having  established  a  claim  according  to 
the  laws  of  the  United  States,  or  of  this  State,  or  who 
hires,  persuades,  entices,  decoys,  or  seduces  by  false 
promises,  misrepresentations,  or  the. like,  any  person  to 
go  out  of  this  State,  or  to  be  taken  or  removed  therefrom, 
for  the  purpose  and  with  the  intent  to  sell  such  person 
into  slavery  or  involuntary  servitude,  or  otherwise  to 
employ  him  for  his  own  use,  or  to  the  use  of  another, 
without  the  free  will  and  consent  of  such  persuaded  per- 
son, is  guilty  of  kidnapping. 

Kidnapping  droned.— It  la  the  unlawful  removal,  stealing,  or  car- 
rying awav  of  a  person  from  his  own  State  or  country,  against  his  will 
—we  2  Bisb.  C.  L.  titb  ed.  §  762;  4  BI.  Com.  21»:  Bouv.  taw  Die. ;  Jacob's 
Law  Die. :  Bell's  Die.  Transportation  to  a  foreign  country  is  not  nec^ 
essary— 8  N.  U.  doO.  The  offense  is  complete  although  tho  ship  be  not 
in  fa4*t  desthied  to  leave  the  State—Id  Cal.  332.  Procuring  tho  hitoxl- 
cation  of  a  sailor,  with  the  design  to  ship  him,  Is  sufftcient— 25  N.  Y. 
172. 

Abduction  of  children.— Tn  California,  under  an  earlier  statute,  the 
alMluctlon  must  be  accompanied  with  a  removal  Into  another  county, 
Stale,  or  rerritory ;  but  under  a  later  statute,  an  Intent  to  conceal  or 
detain  Is  the  gist  of  the  offense— 15  Cal.  332.  A  child,  takrn  l>y  the 
father  from  the  legal  custody  of  ltd  mothor,  must  be  deemed  to  be 
taken  without  her  consent— 41  N.  H.  53.  Tho  forcible  talcing  awav  a 
child,  against  tlie  wlil  of  Its  father,  is  an  assault,  though  both  tho  child 
and  its  mother  consent— 5  Allen,  618. 

20Q.  Kidnapping  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  ten 
years. 
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CHAPTER  IV. 

BOBBBBY. 

i  211.   Bobbery  defined. 

S  212.   What  fear  may  be  an  element  in  robbery. 

S  21S.  Puuislunent  of  robbery. 

211.  Roblxiry  is  the  felonious  taking  of  personal  prop- 
erty in  the  possession  of  auotlier,  from  liis  person  or  im- 
meiliate  presence,  and  against  liis  will,  accomplished  by 

means  of  force  or  fear. 

Requisites  of  ofTense.— llie  property  taken  sbould  l)6long  to  a  per- 
son other  than  the  defondant— 21  Cal.  344;  \vhere  title  to  bona  JIde 
claiui<>d  by  ihe  defendant  tiie  cose  fails— 28  Ark.  l.f>;  a  Car.  A  P.  4MI. 
The  taking  must  be  from  the  perHOii,  ur  hi  the  presence  of  the  fiarty 
robbed— 3  watih.O.C.  2(h):  4BiiiU.3;iJ:  1  Ohio  81.422;  U  Humph,  lb?; 
9  Cold.  3'iO;  3i»  Ga.  589:  8  Car.  A  P.  4<.»:  2  East  P.  C.  7UH.  If  force  la  used* 
fear  Is  not  au  essential  iufiTedlent-4  binu.  37»;  7  Ired.  2:li);  7  Masa. 
242;  55  N.  H.  1.52;  73  N.  C.  bS;  3.5  lud.  4i>U:  6  K.  I.  W.  So.  to  knot-k  a 
man  down,  and,  while  InsensililK^,  to  take  his  property  from  him.  is 
robbery— 1  Lettuh.  320.  There  must  be  a  takiuK>  and  carrying  away~ 
I  Leach,  362. 

The  talcing.— The  goods  must  be  taken  a$iimo  furandi,  as  In  larceny 
—12  Ga.  2^ J;  3  Hun,  114;  4  Uliio  8t.  S3»;  41  iowa.  2ii0;  71  N.  C.  A8.  it  in- 
cludes lan-ony.and  un<ler  the  Iniiictment  the  defiudaut  may  he  found 
guilty  of  Uuxeny-^  Cal.  68.  The  taking  must  be  %aln!»t  the  will  of 
the  owner— Phlfl.  (N.  C.»  14«;  12  Oa.2i/3;  Post.  121-8;  afml,  ••  If  without" 
or  "aKaiust"  the  will  of  the  owner.  Is  convertible  with  *•  without  lils 
consent,"  as,  where  the  owner  was  insensible  at  the  time— 3  Car.  Ac  P. 
ikrlv  1  Leach,  320;  or,  when  he  was  helpifss— 4  Bluu.  37»;  bat,  if  wittl> 
out  force,  or  intent  to  use  force,  it  is  not  robbery— 25  lud.  403. 

212.  The  fear  mentioned  in  tlie  last  section  may  be 
either — 

1.  The  fear  of  an  unlawful  injury  to  the  person  or  prop- 
erty of  the  person  robbed,  or  of  any  relative  of  his,  or 
member  of  his  family;  or, 

2.  The  fear  of  an  immediate  and  unlawful  injury  to  the 
person  or  property  of  any  one  in  the  company  of  the  per- 
son robbed  at  the  time  of  the  robbery.    [Approved  March 

30th,  in  effect  July  1st,  1874  ] 

Threats  and  fear.— If  the  floods  be  taken  either  by  violence  or  pnt* 
tin}?  in  fi-ar.  It  is  suificieut  -M  Mu.  .581 ;  5»  Id.  318:  8  Smedes  A  M.  401. 
Fear  of  bodily  huit  Ls  euough— i  Leach,  320.   Wbea  fear  is  aUege4 
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tn  the  Indictment  It  most  be  nrored-^  Bnsb,  496,  and  this  will  be  snfll* 
dent  without  actual  force— iDu vail.  150;  ds  Mo.  681.  Any  threat  cal* 
eulated  to  produce  terror  Is  eulBcleiit— 12  Ga.  293:  2  East  P.  C.  734;  as 
threatening  to  take  and  destroy  one's  child— 2  East  P.  C.  734;  or 
threat tnliig  to  destroy  one's  honse— 2  East  P.  C.  731 ;  or  threatening  to 
charge  one  with  an  unnatnr.J  f-rime— 12  Ga.  2!;3 ;  7  Hamph.  45;  1  Leach, 
1S9;  Id.  193;  Rush.  &  B.  144i;  Moody  C.  C.  261:  even  where  the  fear  Is 
voir  as  to  loss  of  character—!  Parker  Cr.  B.  IM;  1  Leach,  278;  Buaa.  A 
117175;  2£astP.C.  231. 

213.    Robbery  is  punishable  by  imprisonment  in  tb« 
State  prison  not  less  tban  one  year. 


0      -_ 
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CHAPTER  V. 

ATTEMPTS  TO  KILL. 

S  216.   Administering  poison. 

S  217.   Assault  with  intent  to  commit  murder. 

216.  Every  person  who,  witir  Hntent  to  kill,  adminls* 
ten,  or  causes  or  procures  tq^lje^axlnunistered,  to  another, 
any  poison  or  other  noxious  oK  destructive  substance  or 
liquid,  but  by  which  dvath  lH  *not  caused,  is  punishable 
by  imprisonment  in.  vli&  "State  prison  not  less  than  ten 
years.  -^  >  % 

Administering  jH&io^^^Toiaoa  means  any  substance  which  by  Its 
own  inherent  qn&iitk)s  la  capable  of  destroying  life.  *'  Noxious  or  de- 
structive 8ubstuucH«>orihiuhI,"  Incladt's  sulistaiices  which  act  outhe 
system  mechafUc&lb^.cso  as  to  destroy  life— a:j  Cal.  147.  Where  defend- 
ant was  chaivedcvoitli  administering  a  large  quantity  of  a  certain 
deadly  polsoirqjiU^d  red  oxide  of  mercury,  u  sufflcieut  charge  under 
section— 6l'i;al.  64. 

2Ut«„  Enfery  person  who  assaults  another,  with  intent 
J>q  e<muifit  murder,  is  punishable  by  imprisonment  in  the 
'StSAj^e  i)rison  not  less  than  one  uur  more  than  fourteen 

^  yjears. 

Assault  with  intent  to  murder.— Every  Ingredient  of  murder  ex- 
■  cept  ilcatli.  must  be  present— A2  G<a.  OK;  S.  C.  1  Am.  Cr.  R.  246.  It  Is  the 
intent  uiilan  fully  ami  uialicloualy  lo  kill  \n  hich  coustirutes  the  offense— 
4^)  Miss.  17;  8.  C.  I  Am.  Cr.  R.  24H;  25  !^Jo.  'MA;  the  luKiit  is  an  essential 
lut^redieut— 14  Cal.  a^ui;  Hi  Ha.  31 :  S3  Ala.  413;  aud  mu.*<t  be  a  specific 
feluiiluiLS  Intent— 53  Ala.  29;  4:)  MKh.  17;  8.  C.  I  Am.  Cr.  It. 249:  3  Uelsk. 
42U;  S.  C.  1  Oreen  C.  U.  6%;  fXlMtiiigattlietlmeof  tbeas-sauit— STex. 
Ct.  App.  316;  ill.  -ITU.  Malice  is  au  e.sj»iMitial  iu.rreUient,  but  not  malice 
In  fac^-lH  Cal.  u^iU;  45  Ala.  4:J;  51  Oa.  4UJ.  If  A.,  intending  to  murder 
D.,  shuotH  C,  Hupposuig  C.  to  be  Ik,  aud  wounds  C,  ho  is  guilty  of  as- 
sault with  Intent  tu  murder— 38  Cal.  141.  Au  aft»imlt  with  intent  to 
murder  is  a  felouy,  and  is  bo  nuide  lir  Ktatutc— IJ  Ala.  45»;  3  Colo.  68; 
15  Fla.  U35;  U  Uaxt.  (Tc  an.)  5oU:  see  4  Fariwer  Cr.  11.  Is?.  It  includes  an 
aggravated  assault— ()0  Ala.  441;  4  Tex.  Ct.  App.  140;  6  Mich.  287;  5 
Parker  Cr.  R.  1^2:  or  a.ssault  wiih  a  deadly  \^eapon,  with  intent  to  do 
bodily  hanu— 4})Cal.  22i>;  S.  C.  1  Am.  Cr.  U.  K:);  5  Cal.  134;  31)  Id. 217;  or 
au  assault  and  battery,  or  a  common  assault— 51  Iowa.72:  ()0  Ala.441;  29 
Mo.  419;  1  i  Ala.  432;  28  id.  6'.;3;  5(1  Id.  3'Jl ;  33  Mich.  3U0;  S.  C.  1  Am.  Cr. 
R.  244:  2  Allen.  (N.  B.)  14;  24  Up.  Can.  C.  P.  106;  ami  a  i>arty  charged 
with  this  otfcuse  may  be  convicted  of  a  lesser  ofleave— 44  Cal.  Hi;  59 
Ala.  i ;  58  Ind.  293;  2  Tex.  Ct.  App.  84;  3  id.  138:  as,  of  an  assault  with  a 
deadly  weapon,  aud  the  verdict  be  for  a  misdemeanor  only— 5  CaL 
134;  6  id.  562;  30  Id.  218;  40  id.  427;  44  id.  581;  49  id.  229;  8  Mev.  S12; 
«5  CaL  282.    Seo  post,  i2i&. 

Conspiracy  to  kill-ftee  U  CaL  2U. 
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i  222.  AdmlDlalerlDg  itnpefylng  drug!. 
220;  XlTGry  peison  \r]io  assaults  auatber  ^tb  intent 
to  commit  rape,  tbe  infamous  crime  against  natore,  may- 
bem,  robbery,  or  grand  lurceny,  is  punialiable  bf  iinpci*- 
onmeat  in  ^e  State  prison  not  lesB  tkan  one  nor  mora 
than  fourteen  years 
Auaol    a    oBiBi     rap      Ana'sau      mp       1      a  and  re     tanOB 

C^  U.  C.  114    It  iL  IW    Tbera  miul 

nlil  TU.  tniKi.  >»,(«  L    L) 

Li^  «S  i:  Midi  ISS     )  Oh     S    4U, 
IC  U.IW    I  C  BC       £. 

e«7te«lGiC  3GeD 

cut  of  TonnB  gl  U  [  s  b  iffl     u     t 

nriiH  ■  fginale  |iU  eub-  Uood;  C  i>    9 

Uabilitf  of  parUe*.  All  penani  |iru«rt,  aldliu  sod  *M  itlnE  u« 
uliK  psl»—  1  jf  h  I  bDt  vtfj  iBiBt  bI  I  and  ui^t— U  CaL  21)  and 
d  talioTuii'n'foarteFn.wabiBliiDl  niu  ellaUaaaaiiliMEaiHl 
tlH-  u  lU.  t4H  li  1  ^aSmi,  U  llMud.3411  Sl^or  *P  7.  »■ 
nUan.AB.  ApHMRiaoDiilbaaHiTkteiloiiUianDConobonteiltes- 
Uiuouy  ufltwivuiuui-^l  CuLKii  ll.U.2Aiii.Cr.ll.Ult  MVaLMti  • 
M.KI:  44Iawa.fa.  BiitH«£)Uam.aB.  AnlnillctineniriuirglniitBIs 
offeiue  ueeii  nut  MricUy  follow  Ibo  lugoue  of  Urn  (titutei  vord* 
convcFliMt  iha  huud  iiiemiiis  may  be  nuiiRired— UcW.Kilii  II  sdm 
BotiiUwa  Ihut  tbe  force  uid  tIuIcofc  irsa  amlmt  bprrf"-"-—  " 
tliera  la  no  rtslijbuice.or  reslitiDce  or  au  eqiuvocil  vliua 

Aiuolt  wiUi  Inlonl  lo  rob.— WbethCT  tlw  [aunt  waa  ti 

AMaaU  witb  iotsnt  to  mainL-Aa  latent  to  laslm  la: 
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221.  Every  person  "who  is  guilty  of  an  assault,  with 
intent  to  commit  any  felony,  except  an  assault  with  in« 
tent  to  commit  murder,  the  punishment  for  which  assault 
is  not  prescribed  by  the  preceding  section,  is  punishable 
by  imprisonment  in  the  State  prison  not  exceeding  five 
years,  or  in  a  county  jail  not  exceeding  one  year,  or  by 
line  not  exceeding  five  hundred  dollars,  or  by  both. 

Assault  with  intent  to  commit  lelony.—  The  perpetration  of  an 
assault,  wltli  Intent  to  commit  a  feloiiy,  is  a  felony— 2  ulackt.  5;  (»  Me. 
181.  But  see  4  Mass.  439;  aud  a  person  may  be  liicUcted  for  an  assault 
and  t>attery  with  intent  to  commit  a  felony— 8  Blai^kf.  b'Hi:  23  lud.  liSO: 
27  id.  15:  63  id.  854;  17  N.  U.  253;  IS  Ind.  2U2;  29  id.  8U;  34  i(i.  &t3;  17  Up. 
Can.  G.  P.  139.  There  is  no  material  d  ifference  between  au  assault  with 
Intent  and  an  assault  with  an  attempt  to  commit  a  crime— U  Ga,  65:  32 
fiid.220.  See  14  Ala.  411. 

222.  Every  person  guilty  of  administering  to  another 
any  chloroform,  ether,  laudanum,  or  other  narcotic,  an- 
sssthetic,  or  intoxicating  agent,  with  intent  thereby  to 
enable  or  assist  himself  or  any  other  person  to  commit  a 

felony,  is  guilty  of  felony. 

Administering  dmn.  with  Intent  to  Influence  the  passions.  Is  an 
•Bsault-lU  Mass.  109;^  Mich.  10.   See  1  WheeL  C.  C.  490. 


'«. . 


106  DUELS  A2a>  CBALLSNQBS.  §§  225-8 


CHAPTER  Vn. 

X>USLS  AND  CHALLENGB8. 

fSBu  Bnel  defii!«>a. 

1 236.  Faniahment  for  fighting  a  dael,  when  death  ensaes. 

1 227.  l*imlshment  for  fighting  a  duel,  although  death  does  not  enrae. 

I  238.  Persons  fighting  duels,  etc.,  disqualified  from  holding  ofllce,  etc 

f  229.  Posting  for  not  fighting. 

f  230.  Duties  of  officers  to  prevent  duels. 

S  231.  Leaving  the  State  with  intent  to  evade  laws  against  dueling. 

S222.  Witness' privilege. 

225.  A  d  uel  is  any  combat  with  deadly  weapons,  fought 
between  two  or  more  persons,  by  previous  agreement  or 
upon  a  previous  quarrel. 

Duel  defined.— An  aRreement  to  fight  with  loaded  pistols,  an^  act- 
naUy  ttyhting  iu  pui-suaiiceof  the  same,  is  a  duel— 1  Blackf .  377 ;  S  SrrolK 
53;  8  Hunipli.  t(4;  4  Yerg.  14.3;  5  id.  356.  The  aravamen  of  the  offense 
b  couMSiit;  if  iitat  took  place  iu  tl\is  State,  toe  statute  offense  Ia  com- 
plete—as  Ala.  3&i.  If  fought  hi  presence  of  spectators,  it  is  an  a^gra- 
vsted  affray— see  1  Buss.  Cr.  9tn  ed.  $  406.  ui  Cailfomia,  fightluiir  a 
duel  without  fatal  result  is  a  specific  offense— 14  Cal.  661.  See  tt  Leigh, 
665. 

226.  Every  person  guilty  of  fighting  any  duel,  from 
which  death  ensues  within  a  year  and  a  day,  is  punish- 
able by  imprisonment  in  the  State  prison  not  less  than 
one  nor  more  than  seven  years. 

When  death  enjues.— In  case  of  deliberate  dueling,  if  death  eniraes, 
It  is  murder — t  Dev.  &  B.  4%>1;  44  Miss.  762:  aud  consent  will  nut  excuse 
-31  Ua.  411 ;  17  Wend.  351.   Iu  California,  it  is  a  special  offense— 14  Cal. 

ei. 

227.  Every  person  who  fights  a  duel,  or  who  sends  or 
accepts  a  cliallenge  to  fight  a  duel,  is  punishable  i)y  im* 
prisonment  in  the  State  prison  or  in  a  county  jail  not  ex- 
ceeding one  year.  [Approved  March  30th,  in  effect  July 
iBt,  1874.] 

228.  Any  citizen  of  this  State  who  shall  fight  a  duel 
with  deadly  weapons,  or  send  or  accept  a  challenge  to 
fight  a  duel  with  deadly  weapons,  either  within  this  State 
or  out  of  it,  or  who  shall  act  as  second,  or  knowingly  aid 
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or  assist  in  any  manner  those  thus  offendinc;,  shall  not  be 
allowed  to  hold  any  office  of  profit,  or  to  enjoy  the  right 
of  suffrage,  and  shall  be  declared  so  disqualified  in  the 
Judgment  upon  conviction.    [In  effect  April  6th,  1880.] 

Disqnaiificationt.— A  statute  which  provlden  that  the  offender  shall 
be  incapable  of  holding  any  olflce  of  houor,  crust,  or  profit,  is  cousti* 
tutioual— 2U  Johns.  457 ;  S.  C.  3  Co  wen,  &i&.  See  10  Bush,  735 ;  see  Const. 
Cal.  art.  xx,  S  2. 

Challenging  and  accepting  challenges— see  Destjr's  Grim.  Law,  S  M  h. 

Remedies  by  action  for  injuries  arising  from  dueling  •see  CIt. 
Code,  ii  3347,  ^8. 

229.  Every  person  who  posts  or  publishes  another  for 
not  fighting  a  duel,  or  for  not  sending  or  accepting  a  chal- 
lenge to  fight  a  duel,  or  who  uses  any  reproachful  or  con- 
temptuous language,  verbal,  written,  or  printed,  to  or 
concerning  another,  for  not  sending  or  accepting  a  chal- 
lenge to  fight  a  duel,  or  with  intent  to  provoke  a  duel,  is 
guilty  of  a  misdemeanor. 

230.  Every  judge,  justice  of  the  peace,  sheriff,  or  other 
officer  bound  to  preserve  the  public  peace,  who  has  knowl- 
edge of  the  intention  on  the  part  of  any  persons  to  fight  a 
duel,  and  who  does  not  exert  his  official  authority  to  ar- 
rest the  party  and  prevent  the  duel,  is  punishable  by  tine 
not  exceeding  one  thousand  dollars. 

231.  Every  person  who  leaves  this  State  with  intent 
to  evade  any  of  the  provisions  of  this  chapter,  and  to 
commit  any  act  out  of  this  State  sach  as  is  prohibited  by 
this  chapter,  and  who  does  any  act,  altiiough  out  of  this 
State,  which  would  be  punishable  by  such  provisions  if 
committed  within  this  State,  Is  punishable  in  the  same 
manner  as  he  would  have  been  in  case  such  act  had  been 
committed  within  this  State. 

232.  No  person  shall  be  excused  from  testifying  or  an- 
swering any  question  upon  any  investigation  or  trial  for 
a  violation  of  either  of  the  provisions  of  this  chapter,  up- 
on the  ground  that  his  testimony  might  tend  to  convict 
hi  11  of  a  crime.  But  no  evidence  given  upon  any  exam- 
ination of  a  person  so  testifying  shall  be  received  against 
him  in  any  criminal  prosecution  or  proceeding. 
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CHAPTER  Vm. 

FALSB  ZKPBI80NMBNT. 

I  2M.   False  ImpiiMmment  defined. 

S  237.    Fftlse*  Imprisonment,  how  punished. 

.  236.   False  imprisonment  is  the  unlawful  violation  of 
the  personal  liberty  of  another. 

False  Imprisonxnent  Is  any  nnlawful  restraint  of  one's  IIlMrty  hj 
words  and  an  array  of  force,  without  l)olU  or  bars,  in  any  locallQr 
wkiteTer— 7  Humpb.  43:  81  N.G.  528:  but  there  must  l>o  a  detention  of 
tbejper8on,and  unlawfulness  of  the  detention— 13  Fla.  b7'>;  S.  C.  1  Green 
C.  B.  723;  and  the  detention  will  be  presumed  unlawful— 5  Tex.  Ct. 
App.  60.  It  is  not  necessary  to  be  touctied  or  actually  arl*ested— Bald. 
Ml;  a  detention  throufirh  threats  is  sufBcleut— 3  Tex.  Ct.  App.  108;  as 
to  stop  a  person,  by  threats,  from  proceedlnflr  on  a  highway— 3  Sneed, 
tt:  or  to  prevent  a  man  from  moviu?  as  ho  seen  proper— 7  Ilumph.  43; 
I  Tex.  Ct.  App.  204;  id.  108;  6  id.  452;  Or  to  forcibly  detain  a  person  on 
tliestreet-12Ark.  43. 

237.  False  imprisonment  is  punishable  by  fine  not  ex- 
oeeding  five  thousand  dollars,  or  by  imprisonment  in  the 
oonnty  jail  not  more  than  one  year,  or  both. 

Pnnishment.— False  imprisonment  is  a  trespass-A  McLean.  267;  S 
Est.  a  McH.  2ti0;  2  N.  H.  491 :  5  WencL  170;  it  is  an  osiiault,  oran  assault 
and  batteiy— 17  Ala.  MV;  and  it  Is  a  misdemeanor— 23  CaL  IMp 


CHAPTER  IX 
IM.   AiMolt  deOnsL 


340.  An  uaanlt  is  an  unlawful  attempt,  coupled  with 
«  pteieut  ability,  to  commit  a  violent  injury  on  the  per- 
■OD  of  another. 

AI93DU  dediiad.— An  lunolt  Is  an  tmtawfnl  utemiiE.  coupleil  irltlt 
ft  prebi'iLiAljllliy.larutiimlt  a  vEoltnt  Jnjury  oti  the  iier^oii  of  UKitliPr 

Tel.  STUi  I  Car.*  K,  63";  n  iiinnlfc'suitloii  by  nets  iif  ;i  nrej..nl  purnoso 

la  not  lu  nt'iinreiiiiy  renl  Hijpriiui'blii^i  Inlury/iliirc'Li  do  ■«uult— 4) 
Ala.iillinAilfli,_^i-.J;  ^l!,lU,.r,JI;VW,fl.,^.t!.'  Ml  SI  Tr-tWB.  ItB 
tapreia  Bl..'i'ir.  ■.'r^  "■V-,.-/!,™yre«Hm^aAUL!^«  tiLUil 

N.C.aai.    li  ■  '  h'rtuninrwsetbuliawUlUawMI 

heuBpwr.Li  '  i<']it~ll  VLiUL tav.*  IMdiJ 

oHfilDiiio^-  '  ii<'-i';na.Uli  IIrM.t»i  llVfcli 

VS.V.U:  !■■•< .  ■     .UN'    :  ;:  1  rnr. « ]'. H4:  oraannnlniaMM^ 

enluguilliia. .,  1. 1,  .iii.i  n.,[„iiify— M41a.«:Sao3».«r 

Iowa.  L3Ui  ;iUM:.s«.  l.iT:  I'JijIl.  iN.  f,)  luifj  H  Tci-ftdl  H  IdTWl  HV. 
IMi  lilreiijIiTJi  e  tiirl.^^li ,;  Ailtn,w;!  llftHiira.MI|  wlwitaeij>i|de3 


InsuncflB  of  ouaoItA— eee  T>e5ty' 

Intent— Then  mnnt  bs  in  Intnit  to _. 

M.  M9i  »  Tex.  CL  App.  MS)  end  an  altampt  to 
...  «.■.  1.  ij  ..,.:riS  -™"  "■•■- -rlmtau act  ■ 


liMia.  M3.   Tlie  rrlmlBI 


our,  bA  U  It  la  apparent  UiM  IM  wlU  act  K  la  tBA«4iob  ttwoglllie  iM 
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Dmnlfd-ISOl.  B9til<>Ark.lMjgiIiiiniiIi.u;itlKd.I8eill  Id. 

dakiniarruiiiilnsi«ny-ei  cuLicniitAUiin.xii  MiniLMtt  uaib. 

V; « tjr ibii Intervouilnn ut aiiutlin-S; Col. aiSi  ■AUeu.KI;  HIiiJ. 

N;Uii!i.4i:  11  Yt.m:  it  Up.  ubil  U.  P.  ivi:  wIilciiMtiriiet  »•• 

>«iinlwanMnmlura>IatMhr-«iAli.Hi  I  Hmiipli.  SU:  1  IniLlili 

M.);titL.N.Y7A.-am'i'(-x.  Ki:HM.«Ti  I  Sent.  *B.I«;  1  BuMd. 

W.  HnDsty'aCrliu.Law.tiile  AhbaulT. 
r     Whit  not  an  oManlt— Kcra  vonlii  will  uoe  routltiilB  m  umolt— 1 
I     Bi|.  uli  U  a.  V.  ua;  K  WliL  till  *t  Trx.  017)  liut  Uier  niv  M  re- 
,     RlTcil  lu  rrldPnce  tu  aliuw ibe  luteiit— M  N.utMi  aca  I  Sera.  *  B. 

M>:  uiil  If  ilif  y  nrruinpuir  an  «<^  diuvliKt  oil  Intent  not  to  CDiumlt 

meiKp,  llie  nrttMitocau  amanli)  aa  a  tlircotmliut  art  nmiiiiiinuled 
,     IWiKOa.  13!;  3  bid.  IM;  I  liL  m;  RL'ar.*  I'.  (j-M;  I  Mwl.  1.    Hea- 

■dii!|nonl«Bii<ltlimiI«ilui(  |[«litiinH  innstli]  iu:i:<iuij>]Uileil  WIttiBii 

I     «;U41a.  liUTcx  LuilTei.  t;UA|ii>.J4l!  iil<l.ti.»;  UAta-MTi^ 
:    UL;9:Mia.iai(iTvx.ai  S.  C 1  Am.  fr.  K.  4J. 

2U.    Aq  osHuuIt  is  punlnlmblo  liy  I'ma  nnt  exceeiltng 

!    fiT«  linattn-il  dullani.  or  bj-  ImiiriBoutuuut  ia  tbu  county 

jalluot  Hxcueiliug  tlirne  inontha. 

243.    A  liatlery  is  any  willful  and  uuUn'CuI  use  of 

forco  or  violKiHM  upou  ilis  peraou  uf  uiiutlier. 

BatiM7  deflaod.— A  Imctfry  In  nu  uulnwf ul  toiwhiin  of  the  nenon  ' 
[Is:  :a  C7<.  Can.  Q.  If.  ULMj  an  uiiluwntl  uikI  uiiJiuitiaablE  iisa  •>(  vl> 
leiice. iMwi-vi'f  UiuLt— 1  uny.iii;  H.  C  I  Li'ail.C.  V.'HAi  SUtt-H;  t 
^a.^^^.App.^■il•i  it  iUhw  wIHuiik  mniwutiir  Ilia  perMHi— Lnnr  Rcii.  | 
Cc^i^A.  iiiH  UiL  Cuu.  du.  ajii.  idd  ihetughtat  luiui^ 
taiclduc.«lliruAr  orriiuiUMi-ltiiid.  Kit  iitoiLMIij  II  Tex.  tlti  IS 
Hu.aa.  -i't.'nuii ' liH'buIci  wi'iiriDH luipon-l, (ir  a (Siu) beld  luiba 
luiuL  w  abiHue  lu  wUli'li  Ibe  pekuii  rvalduii— I  Hill,  iH.  C.)  H. 

AlBnIiand  batisr?.— Wlipre  Lwu  |iRri-(iiidiiiiiru»lly  Ojehtbyincs- 
mi'jji.i'  I.  ]i  I-.  i  .1  I .  :.  .■iiilK  .■:  .[  -"i'  :  I  .  .  I  .  -I  Ml  offeusft— Uilk. 
y.:-.t: L.    I   I  ■.i,--,  ..II    -  ,    .  i .     i'(iiiL(N.&)SK:7 

]]>.. .   .  '. .  iti'iai  Mona-^Ua, 

!<;<  .  ^-  iLim-tAUni.Wr] 

Si  l:i.'  .  npiiiliaiulouldiu 

l-i    '  '  -It  luUicthia  |i«i> 

'"''.'■  ■.'.  r"unuinerwlih» 

liii.  I  irrlaiB,  ilierebir 
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—17  Ala.  MO;  10  Minn.  409;  or  brinprlnff  on  an  affray -7$^  N.  C.  431 ;  or 
attemptluK  to  retake  money,  fmuaiilciitiy  Rocten,  from  liiiu— tt  litxxu 
(Tcuu.)  i)U8;  or,  without  a  warituit,  attemptlutf  to  arrvst  a  fugitive.  U 
au  assault  and  battery— 7i)  N.  C.  IM. 

What  not  asaaalt  and  battery.— Whene  one.  In  doin{?  a  lan-fiil  aet. 
acddetitaily  injures  anutber— I  Stranoo,  n:9;  or  where  nnu  In jun-.H  axi^ 
other  lu  tiicndly  athletic  sport—U  r«.  II.  54o;  or  hnutchiux  fruiii  a 

iWFHon's  hand— 12  Cusli.  270;  orarrcsthii^a  man  anparenily  iutuxhuited; 
t  Is  nut  an  assault  and  battery— 14  Gray,  bo;  L'j  Ma&s.  4a«i. 

Enforcing  discipline.— The  master  of  a  vessel  may  chastbio  a  itea- 
mau  muderutely— 1  Ware,  bJ;  id.  mid;  I  Story,  l.i)',  2  Sum.  .>:>l;  i»ee  4 
MiUiun.  .')0.'>;  7  Den.  3.V5.  Au  oiQcer  on  duty  may  eun-ect  In  moderation 
— 7>  N.  C. '^49;  4i  Tez.  i)3;  1  Tex.  Ct.  Ai*ii. b.)4;  iu  tliu  superinieudeut  of 
a  poor-house— M  Ind.  SItS;  8.  C.  2  Am  Lr.  U.  17ti;  U  Conn.  Ui. 

Parent  and  child,  etc.— Ilvcrj'  parent  may  chastise  his  ehlld  lu  moder. 
ation— i  Humph.  'm\  121  Mass.  m\  1  »rewst.  311 ;  M  Oa-Jol ;  3  Head.  4'>5; 
bi  ill.  Siff);  (iJid.  354:  iJ  Iowa,  4J.);  sec  ii  Tex.  It.  App.  V^\.    So  us  to 

fuainiiaus— 4<1  Tex.  Ib7:  or  persons  iu  heo  parentis— ^i\  N.  C.  322;  tiJ  Id. 
;  so  as  to  teachera-^  Dev.  A  Ii.  iyA;  4  Lid.  2  0:  4  id.  UJ2:  I  City  U. 
Rec.  6J;  4  Gray,  3<iJ:  (k)  N.  C.  822;  62  111.  »«;  44  Iowa,  24i;^  Pa.  t.  .f. 
7d;  4U  liaro.  541;  27  Vt.  755;  3  Ihad,  45ri.    A  master  wiko  btanfU  in  ioeo 

f)ar<M/M  may  cliastisu  his  uppreuti<'tt  moderately- Aduis.  324;  2  I'a.  St. 
u.':  1  Ashm.  207;  t>  Tex.  Ct.  App.  133;  1  Wheel.  V..  C.  \hh.  A  teacher  fa 
t'uiiry  of  assault  and  L>attery  iu  excessively  chastlsui;^  a  pupil>!-4  Gray, 
ti:  0  Low.  Can.  Jur.  173;  a  master  has  no  right  to  whip  a  lured  Mrraut 
—1  Ashm.  2ti7;  IU  Conn.  457;  tf  Tex.  CC.  App.  i33;  2  Chit.  Ibd. 

243.  A  battery  is  punishable  by  fine  of  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  iu  the  county 
jail  not  exceediug  six  months,  or  by  both.  [Approved 
February  2Gth,  1881.] 

Punishment.— An  assault  without  a  deadly  weapon  Is  a  misdemean- 
or oui>'— 4.>  Cal.  2o3:  tf  id.  do3. 

244.  Every  person  who  willfully  and  maliciously 
places  or  throws,  or  causes  to  be  placed  or  thrown,  upon 
the  person  of  another,  any  vitriol,  corrosive  acid,  or  caus- 
tic chemical  of  any  nature,  with  the  intent  to  injure  the 
flesh  or  disfigure  the  body  of  such  person,  is  punishable 
by  imprisoument  in  the  State  prison  not  less  than  one 
nor  more  than  fourteeu  years. 

245.  Every  person  who  commits  an  assault  upon  the 
person  of  another  with  a  deadly  weapon  or  instrument,  or 
by  any  means  or  force  likely  to  produce  great  bodily  in- 
jury, is  punishable  by  imprisonment  in  the  State  prison, 
or  in  a  county  jail,  not  exceeding  two  years,  or  by  line 
not  exceeding  live  thousand  dollars,  or  by  both.  LAp* 
proved  March  30th,  in  effect  July  1st,  1874.] 
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Assault  with  deadly  weapon.— An  assault  with  Intent  not  to  do 
murder,  bat  a  lesser  bodily  kanu.  U  not  a  felony.  unleHS  resort  Is  had 
to  means  of  a  deadly  nature— 4d  CaL  2ri3;  6  id.  5u2;  41  Ul.  34U.  "  To  do 
bodily  hann  on  a  iterson,'*  and  **  to  Inflict  on  the  person  of  another  a 
bodily  iujur>%"  are  of  tlie  saiue  Import— 44  Cal.  };4,  di:>tingul8biutf  9  id. 
26U.  It  Is  a  distinct  offuuso  from  an  assanit  to  do  murder,  but  Is  ueo- 
essarlly  Included  in  thac  charge  in  the  indictment— 44  Cal.  »4;  5  id.  1J.1; 
40 id.  42ii.  8e  3U  Cal.  218.  i  he  Indictment  shouid  charge  the  oileuiio 
In  the  ian^n'^e  of  the  statute,  and  should  allege  that  the  weapon  waa 
deadly,  or  such  facts  as  nn(;essai-ily  siiow  tiiac  it  was  deadly— 2i)  Cai. 
57:<.  An  averuient  tlnit  d<>fendant  waManufd  with  a  deadly  weapon, 
and  made  an  aH.siiult,  in  not  an  averment  tikat  the  assault  wu-i  made 
with  a  tittadly  wit:i|»ou— dj  Cal.  451.  The  name  of  the  weapon  is  not  a 
nefeKtary  inirrfdiiMtt.  itM  nuiiire  alone  Is  important— 44  Cal.  i.4.  See  tf 
Cal.  5.£2.  \Vht:i-c  dL-fundant  wa»  convicted  and  wm  sentenced  to  Im- 
iiri'^nment  in  the  county  jail,  no  appeal  lies  from  the  Judgmeutr-^ 

Offense  generally.— The  dan^r  to  life  must  lie  a  real  dan^irer— 3 
Curt.  241.  A  (IfHdly  weaiM>n  is  one  calculated  to  pro<hice  <leath,  or 
ICrt-at  boilily  Iinnn— «  Ti'X.  Ct.  App.  14ti;  3  Id.  13;  as  a  bowic<Icnife-'i4 
(f:i.'iKii;  apisiul  use<l  aiablndyfcon— 41  id.  \M;  weights  and  stones— 
2i  id.  T^t;  3ii  id.  lix;  a.cimmpagim  bottie— 33  id.  217;  or  one  which  in 
th'i  manner  us<-d.  in  capable  or  pi*oduchn{  death  or  great  l>odily  harm 
—4  Trx.  C't.  pp.  3J7;  see  1  i<i.  (>4U;  6  .lones,  (N.  C.)  505.  Aa  assaidt 
wirh  a  deadly  w<>apon  Ls  ipm  facto  an  aggravated  assault— 23  Tex.  582; 
6  Tex.  Ct.  App.  mi.  To  coiiHtitute  an  assault  wirh  a  gim  it  is  not  net> 
i'«H:iry  tJiat  It  bH  ndsed  to  the  Nboulder— 27  Mo.  2'i5;  Imt  there  umst  be 
an  act  indicative  of  an  effort  to  shoot,  or  otherwise  use  the  weapon— 43 
Tex.  btai  23  id.  574;  7  Tex.  Ct.  App.  77. 
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CHAPTER  X. 

JJBEL, 

S  248.   Libel  defined. 

S  249.   Puuiahmeut  of  UbeL 

S  '250.   Malice  presumed. 

S  251.   Trutb  may  be  given  in  evidence.  Jury  to  determine  law  and 

fact. 
S  252.  Publication  defined. 
S  253.   Liability  of  editors  and  pubilsbers. 

S  254.  Publishing  a  true  report  of  public  official  proceedings  privileged. 
S  255.   Extent  of  privilege. 
S  256.   Other  privileged  communications. 
S  257.   Threatening  to  publish  libel.  Offer  to  prevent  publication,  wltb 

intent  to  extort  money. 

24&  A  libel  is  a  malicious  defamation,  expreftsed 
either  by  writing,  printing,  or  by  signs  or  pictures,  or  t  he 
like,  tending  to  blacken  the  memory  of  one  wlio  is  dead, 
or  to  imxieach  the  honesty,  integrity,  virtue,  or  reputation, 
or  publish  the  natural  or  alleged  defects  of  one  wlio  is 
alive,  and  thereby  to  expose  him  to  public  hatred,  eon- 
tempt,  or  ridicule.  [Approved  March  ;iOth,  iu  effect  J  uly 
1st,  1874.] 

Libel  la  general.~Libel  Is  an  offense  under  the  law  both  of  En- 
glaiKl  and  of  the  utatos  of  the  Union— 17  Mass  33b;  li  Met.  68;  9  N.  H. 
94.  it  is  a  rei»i-eiieiuc»iion  iu  wriiau  or  by  pictures,  ralnilateU  to  lead 
to  any  act  wiiicii.wiicu  duiie,  ii  iUilTctablt — 1  Ma.ss.  lihl;  4  M<  CukI.  ^ii ; 
9  <)olms.  J14.  Any  piiUUcati'oii  wlt.cli  tciuls  tu  excue  people  t  •  tiie 
cuminifMiuii  of  any  enuie  is  a  libel— SiarK.  Slan.  ^  152.  A  lualicious 
puolica.iou  ill  pi'iatinK.  writiujf,  slgiis,  or  pictures,  teudbi;^'  to  iiijui-e 
reputation,  (li.sgracu  aii<l  degi'iulo  a  person,  Hnil  lower  bim  in  the  es- 
teem <>f  the  world,  or  brUiK  uiui  into  public  hatred,  conu-mpt,  or  ridi- 
cule—5  liar.  (Del.)  4io;  3  iJ.  4tMi;  2  iii.  4i7.  iuteut  ii  au  etv-^eutial  vie- 
luent— U hick,  iil;  7  Cowt^u, Hi;!;  Peaku  Ai.  Cas. 84;  2  Darn,  it  C.  2bl; 
aiul  the  party  will  be  presujued  to  lutend  the  consequences  of  bis  act 
—see  4  6'A.  14;  16  Pick.  Hdl;  'H  Uow.  St.  TrL  Wr,  2  ISaru.  Jk  C'lb',;  ^ 
Car.  A  P.  462. 

249.  Every  person  who  willfully,  and  with  a  malicious 
intent  to  injure  another,  publishes,  or  procures  to  be  pub- 
lished, any  libel,  is  punishable  by  tine  not  exf;eudiu2  live 
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thousand  dollars,  or  imprisonmeDt  in  the  county  jail  not 
exceeding  one  year. 

'  250.  An  injurious  publication  is  presumed  to  have 
been  malicious  if  no  justifiable  motive  for  making  it  is 

shown. 

Malice  in  law.— On  tho  Intentional  publication  by  another  of  mat- 
ter wliich  Is  libelous,  mnllco  in  law  will  bo  implied,  wliatever  tho  uio- 
tiveai  iu  fact  luay  be— 3  Pick.  3ti4:  »  Met.  410:  i5Tlck.  8J7:  7  Coweu.  613. 

251.  In  all  criminal  prosecutions  for  libel,  the  truth 
may  be  given  in  evidence  to  the  jury,  and  if  it  appears  to 
the  jury  that  the  matter  charged  as  libelous  is  true,  and 
was  published  with  good  motives  and  for  justifiable  ends, 
the  party  shall  be  acquitted.  The  jury  have  the  right  to 
determine  the  law  and  the  fact. 

Jastificntion.— To  conntitute  a  justification,  the  answer  must  aver 
thvtnitliof  tho  ]>ubUcacioii -0  Cal.  53U:  4i  Id.  STJ;  :;  ilill,24i;  i)  Met. 
410:  l^  Plflc.  311:1  Ired.  180;  Init  if  the  libel  assert  tho  defamatory 
Blatter  only  as  tho  bt'licf  of  tho  author,  or  an  rumor,  or  geu^^ral  8ttS« 

{ticion.  it  cannot  be  justified  by  proof  tii:it  tho  autiior  belloved  it  to  be 
rue— 11  Cal.  5l'.0;  4  Coun.  4U8;  8  Wend.  «0o;  11  Price.  23/):  i  ilolt,  63: 
6  lilnii.  214.  I>ut  ]>ro(>f  that  hu  bcli"veil  it  to  bo  tnio  may  bo  admitted 
ill  mitisatiou  of  puulshmeut-— 9  Ala.  447;  4  Llau.  &  K.  G5;  4  Barn.  & 
Aid.  314: 

252.  To  sustain  a  charge  of  publishing  a  libel,  it  is  not 
needful  that  the  words  or  things  complained  of  should 
hav«  been  read  or  seen  by  another.  It  is  enough  that  the 
accused  knowingly  parted  with  the  immediate  custody  of 
the  libel,  under  circumstances  which  exposed  it  to  be 
read  or  seen  by  any  other  person  than  himself. 

Pnblication  defined.— The  offense  Is  committed  by  sending  the  li- 
bel to  tho  ouo  libeltHl,  though  it  reaches  tha  car  of  no  third  person— 7 
Con!i.  2J6;  2  Vcrsr.  ftH.  Tin  transmission  of  a  sealed  letter  containing 
libelous  matter  U  indictable— 4  limn  ph.  112;  6  Ga.  276. 

253.  Each  autlior,  editor,  and  proprietor  of  any  book, 
newspaper,  or  serial  publication,  is  cliargeable  with  the 
publication  of  any  words  contained  in  any  part  of  such 
book,  or  number  of  such  newspaper  or  serial. 

IiibertY  of  the  press.— Every  citizen  has  the  right  of  Investigating 
the  ooiiflurt  of  those  who  are  Intrusted  wltli  public  business— I  Dall. 
£5;  being  responsible  for  tho  abuse  of  that  liberty— 3  Yeates,  520;  4  id. 
2ii!>;  3  Pittsb.  Hep.  4 1 ).  'i  heff'a.tranteo  of  freedom  of  speech  applies  to 
vonLs  Hpuken  or  published  in  regard  to  judicial  conduct  or  cb<iracter 
— 7»  111.  4'>.  See  Const.  Cal.  art.  T,  sec.  ».  Not  only  the  liberty  of  the 
pr«'«mu.st  be  preserved,  but  liberty  of  written  as  well  as  oral  dis- 
eouno  iu  all  reUtiouii  where  there  in  a  duty  to  speak,  and  if  what  U 
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ihitten  nnder  sacli  a  duty  j^oes  no  further  than  duty  demaDcU,  it  Is' 
Dot  iQiUctable  unless  express  mallre  is  shown;  otherwise  if  it  goes  be- 
yond tlie  line  of  duty~2  Bosw.  637;  1  Dculo,4I;  6  Gray,  ii4;  21  How. 
202;  13M(1.  ?:5;  J»  N.  H.  84;  li  Pick.  163;  «  I'hila.  .V4;  Law  R.  9  C.P. 
SnS:  7  Kl.  A  It.  22^.  The  editor  is  answerable  in  law  if  the  contents 
of  nls  paper  aro  libelous,  unless  the  ina^'^er  was  Insei  ted  by  some  one 
without  bis  order  and  against  his  will— Thach.  G.  C.  S4ti. 

m 

254.  No  rei)orter,  editor,  or  proprietor  of  any  news- 
paper is  liable  to  any  prosecution  for  a  fair  and  trae  re- 
port of  any  judicial,  legislative,  or  other  public  official 
proceedings,  or  of  any  statement,  speech,  argument,  or 
debate  in  the  course  of  the  same,  except  upon  proof  of 
malice  in  making  such  report,  which  shall  not  be  implied 
from  the  mere  fact  of  publication. 

Reports  of  official  proceedings.— Where  a  report  of  Judicial  pro- 
ceedings, though  accurate,  is  accouipauiod  by  comments  and  insinua> 
tions  to  asperse  a  man's  character,  it  is  libelons— 3  Pick.  3(^;  7  .lohns 
2M;  see  2  Pick.  113;  1  Itarn.  &  A!d.  37ii.  Counsel  are  protected  while 
they  Iceep  within  what  U  material  to  tho  cause,  but  not  when  tliuv 
overstep  this  bound— 3  Smith  J.P.4i)l;  2Camp.d(>3:  SKsp.  123;  1  Hani. ft 
Aid.  379.  Whereupon  afiiial  trial  of  a  cause  the  jnd^e  makes  an  oidcr 
of  court  forbidding «iny  imbiicjir'on  of  the  proceedings,  the  publisher 
cannot  shield  iiimsi'lf  from  iudtctment  on  the  ground  tliat  th^t  lil>el 
was  a  correct  report  of  what  was  done— see  9  Ala.  447;  1  Ld.  Uaym. 
148;  4  Term.  Bep.  285;  Moody  &  M.  i(j5. 

255.  Libelous  remarks  or  comments  connected  with 
matter  privileged  by  the  last  section  receive  no  privilege 
by  reason  of  their  being  so  connected. 

256.  A  communication  made  to  a  person  interested  in 
the  communication,  by  one  who  was  also  interested,  or 
who  stood  in  such  relation  to  the  former  as  to  afford  a 
reasonable  ground  for  supposing  his  motive  innocent,  is 
not  presumed  to  be  maliciuus,  and  is  a  privileged  com- 
munication. 

Privileged  commnnications.— Privileged  communications  are  such 
as  rebut  the  prima  facie  inference  of  malice,  but  this  niMy  Ix'  answered 
by  proving:  malice  in  fact— 20  Mass.  37i):  2  C'romi>.  HI.  &  K.  \fik\.  As  com- 
muulcatiuiiHtu  the  executive  uraiipuintiugjMiWcr  d.luUa^.  dOrt;  I  \a. 
Ca.s.  17(};  2  Wheel.  I'.  C.  4ii.i;  3  Wliart.  15rt;  3  Car.  &  P.  141.  8t*o7-'  Mass. 
2til ;  3  Pittsb.  Hep. 44 );  l!i  N.  Y.  173;  9  Minn.  133;  I  Up.  Can.  Q.  li.2M :  h  i<L 
211;  see  I  Up.  Can.  L.  .1. 1.W;  or  letters  or  reports  in  writ in^  of  public  of- 
ficers in  the  ordinary  course  of  their  cluiy— Law  U.  h  Q.  li.  103;  i<L 
44;  ft  Hurl.  &  N.  83S;  I  I.sp.  226.  So  buiiajide  co  ui  nun  ti  cat  ions  as  tu  the 
character  of  candidates  for  office  are  iiriviieged—;!  Car.  &  1*.  144);  Moudy 
^  M.  187;  .■>  Scott,  340;  Law  K.  1  Q.  li.  6(«9;  but  see  21  How.  'm.  iiut 
libelous  statements  made  to  iniurc  (me  in  otflce,  or  a  «:aiididate  tor 

gffice,  are  not  privileged— 13  Abb.  Pr.  41;  9  Minu.  188;  lU  N.  Y.  173. 
Confidential  communications,  by   ])ersuns  o<r*  iipyinK  fiduciary  po* 
titiou8,as  letters  to  employer,  to  inform  of  malpnu:tiu«of  ciupiuyei 
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1  CamTK  St8;  or  of  a  master  in  giving  a  correct  character  of  a  servant 
npou  iDanlry  made  of  him— 3  Alan.  A  R.  101;  4  Id.  338;  4  Dnrr.243ft2 
Iliill  N.  V.  rt;  but  otlienvlHe,  if  false  answers  be  glren— 4  Bam. 


A'ioL  TOO.  Other  privileged  commanications,  see  Desty's  Crlm.  Law, 
title  Hbkl. 

257.  Every  person  who  threatens  another  to  publish  a 
libel  concerning  him,  or  any  parent,  husband,  wife,  or 
cljild  of  Huch  jterson,  or  member  of  his  family,  and  every 
I>eraoii  wYio  offers  to  prevent  the  publication  of  any  libel 
upou  another  person,  with  intent  to  extort  any  money  or 
other  valuable  consideration  from  any  person,  is  guilty  of 
a  misdemeanor. 
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TITLE  IX. 

Of  Crimes  against  the  Person  and  against  Fabllo 
Decency  and  Good  Morals. 

Chap.    I.    Rape,  Abduction,  Carnal  Abuse  of  Chii<- 

,    DRBN,  AND  SEDUCTION,  §§  261-7. 

n.    Abandonment,  and  Neglect  of  Ghildben, 

§§  270-2. 
m.    Abortions,  §§  274-C. 
IV.    Child-stealing,  §  278. 
y.    Bigamy,  Incest,  and  the  Crxmb  against 
Nature,  §§  281-7. 
VI.    Violating   Sepulture  and  the  Kesiains 
OF  THE  Dead,  §§  290-7. 
VII.    Crimes  against  Religion  and  Conscience, 
AND  other  Offenses  against   Good 
Morals,  §§  21li)-aOU. 
VIIL    Indecent  Exposure,  Obscene  Exhibitions, 
B(K>KS,  AND  Prints,  and  Bawdy  and 
OTHER  Disorderly  Houses,  §§  311-18. 
IX.    Lotteries,  §§  31i)-26. 
X.    Gaming,  §§  3;«M5. 
XI.    Pawnbrokers,  §§  338-43. 
XII.    Other  Injuries  to  Persons,  §§  346-d7. 
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CHAMER  I. 

KAPE,  ABDUCTION,  CABNAL   ABU8B    OF  CHILDREN,   AND  8B- 

DUCTION. 

S  261.  R»pe  defined. 

S  262.  When  physical  ahiUty  mmit  be  proved. 

$  233.  Penetration  sufficient. 

$.264.  Punishment  of  rape. 

S  26d.  Abduction  of  women. 

S  266.  Seduction  for  purposes  of  prostitution. 

S  267.  Abdnctlon. 

S  268.  Seduction  under  promise  of  marrlasre. 

S  269.  Intermarriage  subsequent  to  seduction. 

261.  Bape  is  an  act  of  sexual  intercourse  accomplished 
with  a  female,  not  the  wife  of  the  perpetrator,  under 
either  of  the  followinf;;  circumstances  : 

1.  Where  the  female  is  under  the  age  of  fourteen  years. 

2.  Where  she  is  incapable,  through  lunacy  or  other  un- 
sonndness  of  mind,  whether  temporary  or  permanent,  of 
giving  legal  consent. 

3.  W  here  she  resists,  but  her  resistance  is  overcome  by 
force  or  violence. 

4.  Where  she  is  prevented  from  resisting  by  threats  of 
immediate  and  great  bodily  harm,  accompanied  by  ap- 
parent power  of  execution  ;  or  by  any  intoxicating,  nar- 
cotic, or  ansesthetio  substance,  administered  by  or  with 
the  privity  of  the  accused. 

5.  Where  she  is,  at  the  time,  unconscious  of  the  nature 
of  the  act,  and  this  is  known  to  the  accused. 

6.  Where  she  submits,  under  a  belief  that  the^person 
committing  the  act  is  her  husband,  and  this  belief  is  in- 
duced by  any  artifice,  pretense,  or  concealment  practiced 
Vy  the  accused,  with  intent  to  produce  such  belief.  [Ap- 
proved March  Cth,  1889.] 

Rape  defined.— Kape  Is  the  unlawful  carnal  knowledife  of  a  female, 
by  fo  rn,  w  tnoiit  her  roi»>ent  -4  Bl.  Com.  210 ;  2  Arch.  C.  Pr.  162 ;  1 
lin-*  P.  C.  434.  of  any  woman  above  the  age  of  ten  years,  nnlawfuliy. 
a^aia^t  ht»r  vili— !2  Ark.  asp;  11  Ga.  22.'i;  39  Ale.  22:  9  Mich.  1M»;  47 
Miss.  609;  25  Wis.  864;  without  her  consent,  and  against  her  will,  are 
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Bynonymous— 47  Cal.  447;  105  Mass.  376;  see  110  id.  405;  53  Mo.  65;  36 
Mich.  203;  SCO  BellG.  C.71;  tJafc  iz  vfxi  against  her  will  may  b3  In- 
ferred from  the  circumstances— Cj  Goo.  2oJ.  "Carnal  kaowledffo" 
means  sexual  commerce— t  J  Mass.  5X  A  woinan  cea  .es  to  be  a  culld 
when  she  reaches  the  age  of  puberty— 22  Ohio  St.  lOJ;  S.  C.  1  Greeu 

262.  No  conviction  for  rape  can  be  bad  against  one 
wbo  was  under  the  age  of  fourteen  years  at  the  time  of 
the  act  alleged,  unless  bis  pbysical  ability  to  accomplisb 
penetration  is  proved  as  an  independent  fact,  and  beyond 
a  reasonable  doubt. 

Fresnmption  of  incapacity.- The  presumption  is,  that  a  boy  tinder 

fourteen  >ea;-s  U  i:icuy«ibloof  commlttiu:;  rape— 14  Ckiio,'£i2;  Wiust. 
800;  7  Jones,  (N.  C.)61 ;  11  Ga.  22o;  3  Car.  ^  P.  !J.,a;  7  id.  o«:i:  8  id.  736;  9 
Id.  118;  but  this  presumption  may  be  rebutted— J  Parker  Cr.  R.  1T4;  14 
Ohio,  222.  Tliat  llie  piesuniptiou  U  in-ebuttable- see 4  Har.  (Del.)  56« ; 
7  Jones,  (N.  C.)  Oi ;  Winst.  3o0;  9  Car.  &  P.  8ti0.  A  boy  under  fourteen 
may  be  liable  as  an  aider  and  abettor— 19  Mass.  3^0. 

263.  The  essential  guilt  of  rape  consists  in  the  outrage 

to  the  person  and  feelings  of  the  female.    Any  sexual 

penetration,  however  slight,  is  suificient  to  complete  the 

crime. 

Female  under  ten  years. —It  Is  rape  whether  the  carnal  knowledge 
was  with  her  consent  or  not— 11  Ga.  ii,:>;  u'x'cx.  Ct.  App.5^5;  7  Id.  M2. 
Tlie  law  conclusively  presumes  that  a  child  under  ten  years  is  in- 
capable of  givinsr  consent— 14  Ired.  224;  b^i  Ga.  So;  S.  C.  2  Am.  Cr.  R. 
58»;  11  Ga.  325;  2(1  Up.  Can.  Q.  I).  8J0.  Sj  consent  of  a  chiid  of  tender 
years  is  no  consent-29  Ark.  116;  11  Ga.  225;  4H^ir  (Dei.)  S(k>;  1  Hill, 
351:  12  Iowa,  <j(i;  1  Leigh,  do8;  9  Mich.  150;  7l>  N.  C.200;  U  Ohio  8t.  406: 
17  id.  515;  2«J  Up.  Can.  Q.  li.  323;  0  Car.  &  P.  213;  10  Cox  C.  C.  144; 
Id.  157.  So  force  is  not  necessary  in  case  of  a  child  under  ten  years>- 
65Ga.303;  11  id.  220. 

Carnal  abuse  of  children.— Carnal  knowledge  of  a  child  by  her 
consent  Is  not  properly  rape,  although  punished  in  the  same  manner 
—2  Va.  Cas.  2<;o;  4/  Miss.  OU);  25  Wi3. 3J4.  Forco  and  resistance  aro  not 
the  essential  elements— 1 1  Ncv.25.3;  4  Cent.  L.  J.5J5;  65  Ala. 204.  Abuse 
Is  understood  as  limited  to  the  genitiil  or^rau^  in  an  attempt  at  carnal 
knowledge,  f aiilug  short  of  penetration— 5J  Ala.  370. 

Subd.  2.  Incapacity  to  give  consent  through  idiocy  or  mania— 26 
Up.  Can.  Q.  IJ.  323. 

Subd.  3.  Force  and  resistance.— Force,  actual  or  constructive,  is  a 
necessary  ingredient— £> J  Cai.OJ;  30  Ala.  64;  5 J  id.  453;  »  Fla.  Ib3;  SO 
Barl>.  144;  32  Ark.  7y4;  1  V^^lieei.  C.  C.  873.  IC  i  i  lucident  to  tho  phys- 
ical character  of  tho  act— 35  Ga.  2JJ.  See  110  Itlass.  455;  32  N.  Y.  52.5;  3 
Cox  C.  C.  543;  even  if  she  l3  a  common  strumpet,  or  a  kept  julstress 
of  tho  ravisiier— 52  Ala.3.:4;  4  Humph.  1.4;  U  £ug.3ti0;  1  Hun,  307;  3 
Car.  &  P.  639.  No  particular  amount  of  force  IJ  necessary- 2  Iowa, 
66o.  See  52  Ind.  1G7 ;  6 J  N.  Y.  374.  The  amount  of  force  and  reslstsmce 
depend  on  the  relatlvo  strength  of  the  parties,  and  other  circumstan- 
ce^^-45  N.  H.  14 J;  35  Ga.  2ii3;  74  N.  C.  425;  2  Tex.  Ct.  App.  34G;  6  id.  624. 
/  Tttero  must  be  on  the  part  of  the  f  emaio  tUo  utmost  resistance— ^53  Mo. 
65;  24  Mich.  1;  see  110  Mass.  405;  4')Ga.  185:  1  Tex.  Ct.  App.  34(>;  un- 
til she  is  exhausted  or  QYerpow^r<;.(l«'d9  2{t  *  •  374 »  her  utmost  resist- 
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264.    Rape  is  punishable  hy  impriaomaent  in  tbe  State 
prison  not  leaa  than  Avejeaia. 
Fnnithniant^The  pnnlsbiuenC  Is  the  aame,  whether  Uie  let  be  dons 
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H  UidLli  MO  u  umb,  IS:  u  Iowa,  ^1  lirkMniunSdinK  br,  bat 
dobittiioacttoaliloTBnlnitiiiatmuty— UCJLX4.  AiienitacaiiuM 
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265.  Every  person  wlio  talcea  any  woman  unlawfully, 
agiaiiiBt  lier  will,  and  by  force,  menace,  or  duress,  compela 
lier  to  marry  liim,  or  to  many  any  other  person,  or  to  bo 
defiled,  is  punisliable  by  !m;iriaonmeiit  intlie  State  prison 
not  less  lliau  two  nor  more  than  fourteen  years. 

Abduction  for  mairlaga.— Aljiluction  (or  inaiTii«8  by  ijir  slnlMer 
meaiu,  dtLurLy  vLoleULO,  t(oi:i^it.  conspiracy,  or  luiy  camiptor  Im- 
properpnictLco!jforUjoyuTp<»aof  m^tlog^.  lianolTeDfieatconuaoa 

coiiWB^-:i  III.  %.y,  Ece  i*  Tex.  in.   ir  the  (emAio  Lo  under  Hfceea 

eIino(Ii2e,auil  vltbont  parents  or  legal  goanliau,  IhoHe  wbo  have 
riuMlMlliclrtJIro  are  deemed  to  li»»e  tlie  legal  euiUKly  of  ber-a 
lD1Ta,t4I;  BUL  lall-!!,  9W. 

266.  Every  person  who  loTelsles  or  entices  any  un- 
married female,  of  previous  chaste  cbaracler,  under  the  age 
of  eiltlitecn  years,  into  any  }iouse  of  ill-fame  or  of  assig- 
nation, or  elsewliere, for  the  purpose  of  prostitution;  or  to 
Lave  illicit  carnal  connection  with  any  man;  and  every 
person  wbo  aids  or  assists  In  such  inveiglement  or  entice- 
ment; and  every  person  who,  by  any  false  pretenses,  false 
leptesentation,  or  other  fraudulent  means,  procures  any 
female  to  have  illicit  carnal  connection  with  any  man,  is 
punishable  by  imprisonment  In  the  State  prison  not  ex- 
(xedlng  Ave  years,  or  by  imprisonmeut  in  tbe  county  jail 
not  exceeding  one  year,  or  by  a  tine  not  exceeding  ona 
thousand  dollars,  or  by  both  such  flue  and  irapriaon- 
ment.    [Approved  March  SOtli,  in  effect  July  Ist,  ISTi-l 
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Offense— 49  Cal.  11;  f^  III.  274;  see  M  He.  24.  A  purpose  of  ewicnbtn* 
ace  or  of  marriage  will  not  be  impllod  where  the  man  is  already  iiiar> 
ried— (i  Parker  t'r.  K.  l£i.  Chaste  character  moaiis  j)cntoiuU  virtue, 
chaste  u»  to  the  couiinenceiiieut  of  the  arts  of  defendant— 8  Barb. 
803;  as  distlufcub»hc«l  from  gutnl  repute— »VJ  lud.  42H;  .H.  C.  I  Am.  Cr.  B. 
28:  26  N.  Y.'M;  :U  lowa.SK;  h  id.  I«);  id.  4  id.  'iho  pi-userntlun  lutLHt 
allege  and  prove  the  chiiste  cluiractcrof  tlie  female— 4J  Cal.  10;  and 
prima/aeie  proof,  by  pi-esumptlou  from  other  facts.  Is  Bufficleut— 49 
Ual.  10. 

Sednction.— To  seduce  a  female.  Is  not  an  offense  wltliin  section  266 
of  the  renal  Code.  This  section  refcra  to  one  who  procures  the  grat- 
ification uf  tho  passion  of  lewdness  in  another — 1!>  t'ol.  11.  indecent 
liberties  witii  females  arc  acts  classed  as  solicitations  distlui^ulshlus 
seduction  from  rape— oJ  Cal.  U2. 

Adultery.— l*ruof  of  notoriety  Is  as  material  as  proof  of  the  fact  of 
aduUery — 16  Cal.  bi. 

Adultery  at  common  law<— Adultery  Is  the  illirit  commerce  of  two 
person:*  of  the  opposite  sex.  one  of  whom  at  least  Is  niurried— 6  .Vku 
Si>l;  I  Asbm. -Jiiii;  \i  Itlackf.  8l»;  6  Cash.  IT^j;  II  <*a.ft-1:  (i  Gratt.«)7.';  i 
DalL  124;  hH  111.  5i):  8.  C.  1  Green  C.  U.  655;  2J  Iowa,  .1(54;  4 1  Me.  2Ah;  m 
id.  261;  2  Met.  ll'O;  S.  C.  ;i  Lead.  C.  C.  2;»;  21  Tick.  5Uy;  U  I'a.  St.  W;  9 
N.  II.  515:  I  Pin.  (Wis.)  ti;  56  Ind.  26a:  I  liar.  (Del.).380;  4  Minn.  8{5. 
The  definition  varies  witli  the  lo<al  statute:*— 7  Cuuii.  5o7;  i>  N.  11.  5i3; 
N.  C.  Term.  ltc)>.  liio:  which  follow  the  common  law- 2  Hail.  14  ;  5 
ILauil.  527:  id.  t>J4;  iuVt.  5jl,  and  wliich  fohnw  theeeelesia8iicai  luw. 
fiee  Ifesty'sCrini.  Law.  !i  88  a.  The  living  together  ni  w»t  be  oiMMiand 
notorious— 4H  (al.  62;  bA  111.  5»;  8.  C.  1  Green  i^  It.  (.5.');  J^  Mo.  147,;  42 
ULss.  :t::4;  1  Moat.  35ii:  S.  C.  2  Am.  Cr.  11. 15S).  One  u<t  is  not  ^umclellt— 
4i Cal.  5:1:  14  Ala.  60i4;  Vi  III.  .'ViiT;  54id.(iti;  8.  C.  I  Green  C.  K.;  3»  Ala. 
54;  ha  Mu.  147;  il  TeX.  346;  1  Pin.  (Wls.)«>4i.  Sue  Desiy';i  Liim.  Law, 
iwb. 

Sec  "  Act  to  punish  Seduction,"  1872,  Appendix,  p.  718,  and  "  Act  to 
puulsb  Adultery,"  IdTi,  Appendix,  p.  714, 

267.  Every  person  who  takes  away  any  female  under 
tlie  age  of  eighteen  years  from  her  father,  mother,  guard- 
ian, or  otlier  person  having  the  legal  charge  of  her  person, 
without  their  consent,  for  the  purpose  of  prostitution,  is 
punishable  by  imprisonment  in  Ihe  State  prison  not  ex- 
cecdiug  live  years,  and  a  Une  not  exceeding  one  thousand 
dollars. 

Abdnctions.— The  child  must  be  taken  from  some  person  having 
lawfiU  eharge^f  her— I  Kuss.  Cr.  !ith  ed.  940:  and  the  taking  must  be 
without  ftueii  person's  eoii»eiit— ICar.  i&SL  2j4;  I  i::a.st  P.  ('.  4'>7;  ami 
want  of  eouai  lit  will  bo  presumed— seo  lloac.  Cr.  Lv.  2>.4.  A  iiensou 
wliotake.sa  female  under  n^fe  from  tho  custody  of  ber  father,  must 
take  iho  consequences.  If  she  proves  und(  r  juje— 2  L:iw  U. «  .  {.'.  \%\\  S. 
C.  I  Am.  Cr,  K.  \ ;  lU  Cox  C.  C.  462;  1  Car.  &  K.  45(i;  12  (ox  C.  C.  2  *;  Id. 
231;  aiid  that  iiu  bova  fide  lielieved,  or  had  reason  to  believe,  bhu  w:is 
over  agu  is  no  defense— 2  Cr.  Cas.  lies.  154;  K.  C.  1  Am.  Cr.  U.  i.  It  is 
enough  If  she  l>e  persuaded  to  leave  her  home,  and  lite  eontrui  of  tho 
parent  continues  down  to  the  time  of  the  taking— 6  Cox  C.C.  143;  4  id. 
1674  H  Id.  446;  and  tliough  sho  quitted  the  hou.<;6  on  a  proi)ositiou 
euuanathig  fi-oui  heraelf,  with  a  statement  that  she  intended  to  leave, 
it  L*  sufficient— 2  Cox  C.  C.  27U. 

Pisir.  Cods.— u. 
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268.  Every  person  wljo,  under  promiae  of  marriaci^e, 
seduces  and  has  sexual  intercourse  with,  an  unmarried 
female  of  previous  chaste  character,  i^  punishable. by  im- 
prisonment in  the  State  I'risou  for  not  more  than  tive  years, 
or  by  a  lino  of  not  more  than  live  thousand  dollars,  or  by 
both  such  line  and  imi>ri44oumeiit.  [Approved  Feb.  15tb, 
1885).] 

269.  Tlie  intermarriage  of  the  parties  subsequent  to 
the  commission  of  the  offense  is  a  hm  to  a  prosecution  for 
a  violation  of  tlio  list  se  ;tiou  ;  procidsd^  sucli  marriage 
take  place  prior  to  the  lindin<;  of  au  indictment  or  the  ril- 
inij  of  an  informatiou  uliarglng  siicli  offeuse.  [  Ax>proved 
Feb.  15th,  1889.] 


CHAPTER  II. 

ABANDONMENT  AND  NBGLF.CT  OF  CHILDREN. 

§  270.    Omitting:  to  provide  child  with  necessaries. 

J  271.  .  Dcsertlns  ( hlld. 

§  272.    Disposing  of  child  for  mendicant  business. 

270.  Every  parent  of  any  child  wlio  willfully  omifs, 
TTithout  lawful  excuse,  to  perform  any  duty  imposed  up- 
on him  by  law,  to  furnish  necessary  food,  clothing,  shel- 
ter, or  medical  attendance  for  such  child,  is  guilty  of  a 
misdemeanor. 

Duty  of  parents A  father  U  penally  responsible  for  a  neglect  to 

supply  f  ou.i  aud  cl<»thlng  to  his  rhild— 23  N.  H.  35S;  I  Den.  C.  0.  336;  8 
Car.  A  r.  61 1;  4  C«>x  C.  C.  455;  5  Id.  275;  lu  id.  5«9;  3  Cat.  A  K.  123; 
but  ifa  parent  lias  no  means  to  support  his  child,  his  t>niission  to  do 
so  Is  not  indictable— 8  Q.  B.i5.9:  lOCox  G.  C\  5b»;  12  id.  16;  51d.  33ii. 
The  coiiscleiuious  error  of  Judgment  in  matters  of  medical  treatment 
is  not  punishable  nt  common  law— 10  Cox  ('.  C.  630;  so  a  ctmscientlous 
conviction  that  God  would  heal  a  sicic  child  may  be  a  defense  on  neg- 
lUence  of  parental  duty— 10  Cox  C.  C.  530.  A  mother  is  not  criminally 
liable  for  neglect  to  provide  a  midwife  for  her  daughter  on  confine- 
ment with  a  bastard  chlld-9  Cox  C.  C.  123;  unless  there  be  a  leiral  diK 
ty  to  supply  one— 9  Cox  C.  C.  123;  3  Aleyn,  132;  and  she  must  have 
taken  exclusive  charge— 9  Cox  C.  C.  123;  7  Car.  <fe  P.  277;  8  id.  611. 

See  Civil  Code,  §§  193-215,  acts  relating  to  abandoned  children,  1874, 
Appendix  p.  726;  187«.for  protection  of  children,  Appendix,  p.  7a«; 
1878.  mendicant  business,  Appendix,  p.  733. 
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271.  Every  parent  of  any  child  under  the  hge  of  nix 
years,  ami  every  person  to  whom  any  Bu<*h  chiUl  has  been 
conMed  for  nurture  or  education,  who  deserts  such  child 
in  any  place  whatever,  with  intent  wholly  to  abandon  it, 
is  punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding seven  years,  or  in  a  county  j^iil  not  exceedin<v  one 
year. 

At  common  law,— To  desert  ahelples'i  chll  I  with  intent  to  kill  is 
niut'der— J  Camp.  640;.  Cur.  &  M.  Itt4;  2  Cat*.  &  K.  SH:  •>  Cox  <'.  C.  140; 
a  <l  in  nislau  rhu-r,  if  de  ith  oasueM  slinil  .* from  ih  :  nftjfJl.f eiice—  I  C»k 
r.C.45.5;  •-'  Cir.  *  K.  k-U;  l>ear3.  iVi;  fl  C<»x  C.  C.  3^»;  l'»  1«l.  M:;  i«I. 
56);  K  I'l  140;  2  ('aiiiii.  <>40:  and  so  of  death  from  unjustifiable  exuoii- 
ure  to  tUe  weathe  —2  Car.  A  K.  784. 

272.  Any  person,  whether  as  parent,  relative,  guard- 
ian, employer  or  otherwise,  having  in  his  care,  custo<ly, 
orcpntrol  any  child  under  tho  ap^e  of  sixteen  years,  who 
8h:dl  sell,  apprentice,  give  away,  let  out,  or  otherwise  dis- 
pose of  any  such  child  to  any  person,  under  any  name,  ti- 
tle, or  i»retens6,  for  tlie  vocation,  use,  occupation, calling, 
service,,  or  purpose  of  singing,  ijlay  ing  on  musical  instru- 
ments, rope  walking,  dancing,  begging,  or  peddling,  in 
any  public  street  or  highway,  or  in  any  mendicant  or 
wandering  business  whatsoever,  and  any  person  who  shall 
take,  receive,  hire,  employ,  use,  or  have  in  custody  any 
cliild  for  such  jnirposes,  or  either  of  them,  is  guilty  of  a 
Diisdemeanor.     [In  effect  March  3d,  187G.  ] 
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CHAPTER  in. 

ABORTIONS. 

S  274.   Administering  drags,  etc.,  with  Intent  to  prrulnce  mtscarriage. 
S  27.\    Submitting;  to  an  attempt  to  proiluce  niisicarrlaife. 

274.  Every  person  who  provides,  snpi>lieR.  or  nrtniin- 
isters  to  any  pregnant  woman,  or  procures  any  Mwh  wo- 
man to  takti  any  medicino,  drug,  or  sulxstauce.  or  uses  or 
employ* .any  instrument  or  other  means  wliatex'tjr.  with 
intent  thereby  to  procure  the  miscarriage  of  such  woman, 
unless  the  same  is  necessary  to  preserve  her  life,  is  pun- 
ishable by  imprisonment  in  the  State  prison  not  less  than 
two  nor  more  than  live  years. 

Abortion.— The  offeiwe  may  beeommlttedat  any  time  idurlnj?  the 
porio'l  u(  f;(*statioii— i  OIilu  St.  3IM;  4J  lo^vn.  'itiM;  uud  ibi*  ninmoiit  the 
wniiili  is  lri>iiiKt  with  cinltryo  lifo  prestation  li;i.s  lK'£rua-l.»  CJrny.  187; 
0  M:uss.  3n7;  1:(  Vril  8t.  (5.(1;  (i  J'n.  L.  .1.  'l>;  si*e  •'  Zal>.  .'is.  The  offonse  is 
Cdiiiiuittol  uIkmi  a  pcrsiui  ^ives  iiicdiVinc  to  u  woman  Ut  procure  an 
abortion,  whcllicr  tiic  dni^  \v:l<4  liKciy  to  iiritdu<-t<  I  lie  iiitoriion  or  not 
—  2*  Minn,  'jis;  Heo'J  Iii(i.iil7;  uml  it  U  not  necessary  tliat  he  t»e  pre»> 
eni  wlicn  llit*  uu'dit-iui*  i:)  uilccu—l  bears.  &  It  in. 

Any  onlawlnl  use  of  any  Instnmient  for  the  purpose  of  prornrln^ 
analiortion.  is  criiniiiai— :i!>  ral.  4(Hi;  l:)  Allen,  .V>4;  lus  Ma8S.4(>l:  the 
liil«-nt  to  roinmil  an  a!»ortI«Mi  must  rxist.  when  tluMnoauH  are  used; 
iH  III.  217;  S.  ('.  1  Am.  Cr.  K.  2^;  tho  dcHth  of  the  woiuan  U  not  a 
iii>r'c.<iHary  iii»fr«'dl<Mit,  that  of  the  (Iilld  Ix'intf  .sutUcifut  to  muko  the 
offt-n."**  a  felony— .'»«)  N.  V. !  •'>;  it  only  Increases  tlio  degreo  of  the  crime 
anii  the  iiuiushment— id.  i  he  <-vlii(>u('e  of  the  rriui'^  is  usually  drawn 
fiiiui  Ihe  riniuusiuin-es— 7«i  III.  217:  S.  C.  i  Am.  Cr.  U.  'jn;'  iw  Md. 
6:rj;  l.'l  .M.-ts-v  si ;  l.':i  i'l.  24.';  IJi  id.  4i»:  12  «:o.\  C.  C.  4.«:  S.  V.  I 
Crefn  <\  It  142;  n  i>erson  cannot  be  ronvicted  on  the  uncorroborated 
testimony  of  liie  uonia.i  alone— 3;'  Cat.  lil^. 

Miscarriage.— Adnilnisteriuj?  to  u  preimant  woman  any  dm$r*.  or 
empUiv  in.j  any  nic:nis  lu  |iroduce  a  ndscaiTia.&re.  nidess  neooiwary  to 
i»>VM,Tve  life,  •■'  a  ci  iniinalnL  >nse — tl  Ind.  .1«';{;  2  ('ami».  7'>.  Tociui^tl- 
tnte  an  ailinini.sierin^  It  is  not  necessary  tUM  there  should  l»e  a  de- 
livery by  luinii— 4  Car.  A  I*.  %)>;  hnc  tiiere  nmst  Imuui  airinal  Kwallow- 
Urf  of  the  (lnii;-Uyan  it  M.  114:  contra.  11  Minn.  23.H.  Troof  «if  the 
clandestine  manner  of  admlnlbteriin;  would  tenii  to  prove  ilut  Intent 
—tun  N.  Y.<>2S:  the  fact  that  the  Hnl>^tance  would  i\i*x  i»r«Mluce  a  mis- 
carriai;e  is  no  defeuse  if  he  eniph'Ved  it  with  a  criudna!  intent— 4!i  Ind. 
2i>a:  22  Minn.  2:{H;  and  an  attempt  is  indictable  thouirh  tlie  woman 
was  not  prikMutnt  at  the  limo— ;(2  Vt.  Wi\  2  Olilu  St.  31^;  11  Uno',8ft. 
See  Dcbty'tt  Criiu.  Law,  ji  &a  c 
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275.    Every  woman  who  solicits  of  any  person  any 

medicine,  drug,  or  substance  wliatever,  and  takes  the 

same»  or  who  submits  to  any  operation,  or  to  the  use  of 

any  means  whatever,  with  intent  thereby  to  procure  a 

miscarriage,  unless  the  same  is  necessary  to  preserve  her 

life,  is  punishable  by  imprisonment  in  the  State  prison 

not'less  than  one  nor  more  than  tive  years. 

See  Act  of  1880,  relatiug  to  sale  of  poisonous  substance.  Appendix* 
p.749. 
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CHAPTER  IV. 

CHIIJ>  STKAUNO. 

f  178.  Deflnltton  and  pnnUhment  of  difld  steallo^ 

278.  Every  person  who  maliciously,  forcibly,  or  fraad- 
nlently  takes  or  entices  away  any  child  uilder  the  age  of 
twelve  years,  with  intent  to  detain  and  conceal  snch 
child  from  its  parent,  guardian,  or  other  person  having 
the  lawful  charge  of  such  child,  is  punishable  by  impris- 
onment in  the  State  prison  not  exceeding  ten  years,  or  by 
imprisonment  in  a  county  jail  not  exceeding  one  year, 
and  a  fine  not  exceeding  five  hundred  dollars. 


CHAPTER  V. 

knUCT,  nCBBT,  AND  THB  OBDIS  AOAIKai  HATUBK, 

%  UL  MKsmjr  deOiied. 

lie:.  Exceptlona. 

1  383.  PontBhrneat  of  UgMnr. 

f  384.  Uturylug  a  buibuid  or  wife  of  anatbtr. 

I  386.    Crime  REBliin  nature. 

I  KT.   PeuBtntloD  lulBcleDt  to  CDmplets  ths  crlma. 

281.  'Every  person  liavlag  a  husband  or  wife  liTing, 
irbo  maTTiea  any  other  person,  except  la  the  oaaes  speci- 
fied in  the  next  section,  ia  Ruilt;  of  bigamy. 

BiEuny.— ItlKomy  l-iniiuB'rii»t«>ln)t>ocletT-WD.8.1«.  PuUe* 
BurryinK  unilcr  ilin  k'^ai  nitn  uT  coiuient,  and  cotaabltliig  toseum 

irrliso  ■«  ODlr  TOldalde-U  Ala.  IMiliLlS: 
tu  mnwint  db  HTlvliif  at  iagat  MH,  ana 
M.  nrh  minor  mar  nuui;  avun— Itlllrli. 
!d  lUroiiKli  lear  niar,  osiUT  mas  ctrcin» 
.  A  luaman  In  faetlu  ■  foi^liDjurlidlv- 
e  of  a^TallT  roairlaca-H  trs^VSj  B.  V.  1 

iiiUTlin  whkb  tlia  law  of  tbanlicv  mar 

plcBi,  ill  itanneil  valM  luie-u  Wis.  inTiil 

lielil  inillil  thoiwli  not  w>lennilml  lijr  an  or- 

.  -III.   II  la  A  clTU  eoutnwti  and  does  not  re- 

I  r.r  ,1  i-lenRrmaii  or  a  laaelstiaCe  ta  moka  It 
I  .V    I  (II  IP.  ii  U:  and  an  gianiculir  rumi  Is  re- 

.   I  .'L'.'ciiieiit  lipfore  wituesHJ,  aod luUiaiiiiuit 

.— Tho  glit  nf  the  oSeniH  Is  tba  entering  Into  ■ 
I  valid  one  eil!)t*-2S  N.  5.  IMi  M  Mich.  I»!  S.  C 
1.UU.  1.1.1b  .1.  luu.^K.  141)  It  It  HI  IndltpHuaUs  cleuieiit-u  Ala. 
Hoi  iJ  lit.  101  i  nud  lUDMUare  bMueontraeledln  lbs  BEata  wlwre  ilio  In- 
dletaieiKl*to(mft-a  nnAerCr.It.  lit;  I  ncK.IH;  aijTcUt  llSHaM. 
«>i  MAlakHTuVl.  »l|  bmtvaMtBM.anmtlnuaiKa  Id  ablgamoiia 
Mats  la  madelniUctaUBwIieraveTaaenHiil  uuurlain  maf  liavabeen 

S  U.  •;:  lPaikerCr.lt.  192;  t  Hun,  3U>i  but  we  «  Ark.  HM;  Id.  tv!^ 
Ala.  IN.  Tba  offenia  la  touulete  nlien  tba  imond  msniue  l> 
conpleCe,  wtthoat  laoororcdbabllatlra-UAla.  IM;  HlPtLStTSg:  t 
Ired:  MO;  aHbongb  aurb  maiTiiiga  la  luvallU  by  reason  ot  souis  tcial 
dlsaUUiT  of  lbs  parUra-HHieh.t)9jS.c:.  iAiii.cr.It.;3:  tear.* 
K.  lUi  bat«eeli>voiC.O.llli  Id.  474;  ait  a  marrlaao  between  a  iihto 
and  ■  irliKa  peraon-M  Hlclt.  »<i  8.  0. 1  Am.  CrTB.  'i.  Wben  one 
goes  tbranib  Ibo  ronn  of  inairliKa,  tbOM  aimag  and  usMlnii  nro  ho- 
«eworMaanbe[act-lCat.«K.lMi>aa>lUL%».  KuDtmiB  ot  Uir 
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or  the  advice  of  a  magistrate  will  not  excuse  from  responslblllty—M 
M.  J.  L.  125;  11  BlatClif.  200:  Id.  374;  27  Mich.  Ill;  2  Met.  U;0;  !>  Allen, 
489:  07  Mass.  117;  Si)  Id.  6.  tfnioratico  of  law  in  no  defense  when  ilio 
■tatate  makes  the  act  ludictabie  irrespective  of  (?iiilry  knowledge— <i8 
Me.  30;  8.  C.  1  Am.  Cr.  R.  42;  and  a  oaity  cannot  avail  himself  or  (food 
faith  on  the  act-id.  Ob  U.  8. 145;  1  Utah.  22<i;  13  Bush,  318;  8.  C.  2  Am. 
Cr.  B.  163. 

282.    The  last  section  does  not  extend— 

1.  To  any  person  l>y- reason  of  any  former  mairii^y 
whose  husband  or  wife  by  such  marriage  lias  been  absent 
for  five  successive  years,  without  being  known  to  such 
person  within  that  time  to  be  living;  nor, 

2.  To  any  person  by  reason  of  any  former  marriage 
which  has  been  pronounced  void,  annulled,  or  dissolved 
by  the  judgment  of  a  competent  court. 

Subd.  1.  Absence.— If  the  party  knows  the  absentee  beyond  seas  to 
t>e  alive,  the  exception  iutho  statute  will  nut  relieve— 33  Miss.  313;  and 
■eett  Allen.  591;  lilUl.  19o;  7  Cox  C.  O.  175.  iSehi'T  l:i  another  State  of 
the  Union  Is  equivalent  to  belmr  beyond  seas— 3  X/lieat.  541 ;  14  Peters, 
141;  10  Pick,  bib;  1  Rawie,  373.  See  34  Ga.4G7;  50  Md.  lUl.  In  Nurtli 
Carolina,  an  abs'snco  of  seven  years,  without  knovv  Icdgo  of  his  beln^ 
alive,  is  %  defense— 2  Ired.  346.  lu  Massachusetus,  tho  legality  of  the 
second  marriage  while  the  8pouso  is  living  does  not  depeuil  on  thu  1^* 
Dorance  of  his  Ijelutr  alive  or  on  thu  iione:^  belief  of  his  death— 7  Mot. 
472.  In  Pennsylvania,  any  false  nnuor  rlrcunistautial  ua  to  i>lacc,  t  tuie, 
and  mode  of  death,  in  aiipcaraiice  well  foun<led,  of  the  deatliuf  the 
other,  absent  for  two  years,  is  a  defense— Whart.  on  IIoui.  412. 

Subd,  2.  Divorce.— If  a  divorce  besuch  as  by  the  lex  fori  entitles  one 
to  marry  u^aiu,  ho  <-auuot  be  convicted  of  bi^umy— 43  Mo.  25d;  5  liurb. 
1J7;  2  Clark  &.  P.  5G7.  'i  o  give  validity  to  a  divurce.  the  complaluaut 
at  least  must  be  doniicllea  hi  tlie  State  where  it  is  gr  nted— 2->  Mich. 
247;  see  126  Ma.ss.  34;  S.  C.  2  Am.  Cr.  R.  612;  10  Mass.  260;  13  Gray,  20*; 
4  Allen.  134;  i. Johns. 4J4;  15  id.  121:  45  N.  Y.53.^;  3i<la.  &'>J.  8o.  if  a 
party  go  to  a  Stato  merely  to  obtain  a  divorci',  it  l.-i  void— 2")  Ala.  12. 
In  Massachusetts,  the  guilty  party  camiot  marry  u^ahi— 126  Mass.  34; 
8.  C«2  Am.  Cr.  R.  612;  I  Pick.  136.  Ho  camiot  marry  a  second  wife  a 
resident  of  the  State- 1  Pick.  136;  8  id.  433;  1 13  Mans.  45H.  Rut  ho  may 
marry  out  of  tUo  State,  unless  ho  goes  tlicro  l\i  marry  and  evailo  the 
laws— 1 13  Mass.  45^;  »  Pick.  433;  see  13  Ala.  576;  17  P:i.  St.  240;  1  Yerg. 
110;  1  Blsli.  Mar.  and  Div.  «i  306;  2  id.  701.  If  a  decree  bo  obtained  be- 
fore the  second  marriai;e,  it  is  a  good  defense;  otherwise,  if  obtained 
after  tho  marriage— 2  lliil,  325.  An  honest  but  erroucou)  itellef  that  a ' 
divorce  has  been  granted  is  no  defense— 13  Rush,  3iH:  S.  C.  2  Am.  Cr. 
B.  163:  65  Me.  20.  in  Indiana,  it  is  a  good  defense— 4i  Ind.  45);  but  see 
6u  Id.  263.  If  the  defense  Is  divorce,  the  defendant  must  prove  it— 7 
Allen  a06. 

2C3.    Bigamy  is  punishable  by  fine  not  exceeding  two 

thousand  dollars,  and  by  imprisonment  in  the  State  prison 

not  exceeding  three  years. 

284.  Every  person  who  knowingly  and  willfully  mar- 
ries the  husband  or  wife  of  another,  in  any  case  in  which 
such  husband  or  wife  would  be  piinishable  under  the  pro* 
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Tisions  of  tills  chapter,  is  punishable  by  fine  not  less  than 
two  thousand  dollars,  or  by  imprisonment  in  the  Btate 
prison  not  exceeding  three  years. 

285.  Persons  beini;  within  the  degrees  of  consangnin* 
ity  within  which  marriages  are  declared  by  law  to  be  in- 
cestuoas  and  void,  who  intermarry  with  each  other,  or 
who  commit  fornication  or  adultery  with  each  other,  are 
punishable  by  imprisonment  iu  the  State  prison  not  ex- 
ceeding ten  years. 

Incest.— Incest  Is  a  ntstxitory  offenne— 14  Cal.  IH^:  1  Morris.  S3():  2 
Met.  IKI;  1 1  Ohio  St.  SJH;  i  i.<j^a.  S3.  It  is  a  joint  oCcn8e-4»  Iiul.  544:  8. 
C.  1  Am.  Cr.  11.  .T>4.  Ami  tbe  lex  fori  arbitrates  &s  to  the  relationship 
— Wbart.  Couf .  of  L.  S  I'M.  In  Iowa,  intennarringre  witlilti  tlie  nrohlb* 
Iteil  tlein*ee8  iJ  Incest,  without  carnal  knowknlKe— 34  Iowa.  647.  Id 
Ohio,  fmisai*  Meminis  was  once  essential -'Ji  Oliio  Kt.  Ml ;  8  (.'.  1  Green 
C.  R.  Iili2:  l»iit  elsewhere  It  was  held  not  nece&sai-y~34  Iowa,  Mi.  A 
bare  soUcltatloii  Is  not  ludlc^ble— 8-i  111.  m ;  S.  C.  i  Am.  Cr.  R.  8-i»;  54 
Pa.  St.  209;  S^l  Ma.ss.  47<i;  m  CfUlfomia.  th^  attempt  must  be  inanl> 
fc3te<l  by  acts  whlr>h  would  end  lu  cojtsummation.Lut  fur  tbu  lnter> 
vcntlou  of  circiunstances,  independent  of  the  will  of  the  party— 14 
Ca).  15i».  l>ut  sending  for  a  piagUttrate  is  not  an  attempt  to  coutractan 
incestuous  luarrlago— 14  Cal.  15.). 

Prohi'jited  degrees.— Criminal  Intercourse  with  a  daughter  Is  Incest 
—11  Oa.  .V);  and  tlio  offeuso  may  be  coniuiltted  with  a  natural  as  well 
as  a  legitimate  daacrhter— 11  Ala.  28!);  30  Id.  2-51.  It  i-i  not  incest  for  a 
man  to  eoliablt  with  his  step-daughter— 47  Miss.  27d;  the  relation  of 
sten-dafighter  and  step-father  ceases  to  exist  on  Its  termination  by 
deatliUrtU  vorce— 22  Ohio  St.  Ml ;  8.  C.  1  Green  C.  R.  663.  Brother  and 
■liter  lueaii  the  offsprinarof  the  same  parents:  they  do  not  necessarily 
f  mpiv  iegitlmacy  of  birth— 34  Iowa,  M7.  See  I>e8ty 's  Crim.  Law,  S  98  a. 
See  CiY.  code,  i  53. 

28G.  Every  person  who  is  guilty  of  the  infamous  crime 
against  nature,  committed  with  mankind  or  with  any  ani- 
mal, is  punishable  by  imprisonment  iu  the  State  prison 
not  less  than  live  years. 

Crime  against  nature.- Sodomyls  the  carnal  knowledge  committed 
agalu.st  thu  urd jr  of  nature  by  man  with  man.  or  bv  man  witli  woman 
In  an  unnatural  inaimncr.  or  by  man  or  woman  with  a  i>eaHt^5  Parker 
Cr  II.  '21/0.  Con-seiit  or  nou-cou.seut  Is  immaterial— ><  Car.  ^  P.  tiu4;  3 
Cux  C  i\  270;  the  iwirty  consenting  beln;?  an  accomplice— 1 1 1  Mnss.  411. 
See  Rose.  Cr.  Kv.  i.44;  milesd  committed  on  a  cliihi  under  fourteen- 1 
Pcnison,  864;  Law  R.  2  C  C  12.  It  U  sexual  connection  per  anum-^ 
BnsM.  A  R.  (J.  C.  331 ;  see  I  Va.  Cas.  307.  with  mankind  or  bca^t.  but  not 
with  fowl— 2  Whart.  C.  L.  8t!i  cd.  $  57  >.  Attempts  and  ass:wlt.^  to  com- 
mit the  offense  are  lndlctabi&-*^  Q.  B.  idO;  1  Moody  C.  C.  34;  Law  K. 
2C.C.  12;  8  Car.  ft  P.  417. 

287.  Any  sexual  penetration,  however  slight,  is  suf- 
ficient to  complete  the  crime  against  nature. 

Penetration  is  essential  to  the  offense— Rnss.  St  R.  C.  G.  331 ;  see  8  Car. 
*  P.  601;  aud  without  emisaiou  it  is  sufficient*!  Va.  Cas.  ^07;  3  Uar. 
A  J.  154. 
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CHAPTER  VL 

VIOLATINa  SXPTTLTUBB  AND  THB  R£BfAINS   OF   TKB   DBAZ>. 

S  290.  Unlawful  mutilation  or  removal  of  dead  bodies. 

S  291.  Unlawful  removal  of  dead  body  from  grave  far  dlsaectloou  etQ» 

S  2SI2.  Who  are  charsred  with  the  duty  of  burial. 

S  293.  Punishment  for  omitting  to  bury. 

S'2i)4.  Who  are  entitled  to  custody  of  a  body. 

S  2dS.  Arrestin;;  or  attachUi^  a  dead  body. 

S  2%.  Dcfaciuif  tombs  and  monuments. 

5  297.  Unlawful  interments. 

290.  Every  penon  who  omtilatigjB,  disinters,  or  ro- 
moves  from  tlie  place  of  sepulture  the  dead  body  of  a 
human  being  without  authority  of  Iaw»  is  guilty  of  fel- 
ony. But  the  provisions  of  this  a^Bction  do  not  apply  to 
any  person  who  removes  the  dead  body  of  a  relatLTtt  or 
friend  for  reinterment. 

Violation  of  sepulture.— It  Is  a  crime  at  common  law  to  wantonly  or 
Illegally  disturb  a  cor  :se— tf  Pick.  370:  1»  id.  3U4;  lu  Id.  37;  I  Lt^ach, 
4y7:  Russ.  &  R.  C.  C.  3»i7;  7  Cox  O.  C.  214;  or  to  reiuovo  ono— 7  Cox  0. 
0. 214.  It  Is  not  necessary  that  all  en^^asred  should  be  actually  present, 
provided  they  are  near  eiiougU  to  reader  &s3i!ttauce— 0  HL\ckf.  110. 
The  wife  loses  all  control  over  the  body  of  her  husband  after  its  bur> 
lai-4i  Pa.  St.  2i)3. 

.  291.  Every  person  who  removes  any  part  of  the  dead 
body  of  a  human  being  from  any  grave  or  other  place 
where  the  same  has  been  buried,  or  from  any  place  where 
the  same  is  deposited  while  awaiting  burial,  with  intent 
to  sell  the  same,  or  to  dissect  it,  without  authority  of  law, 
or  from  malice  or  wantonness,  is  punishable  by  imprison- 
ment in  the  State  prison  not  exceeding  live  years. 

Body-snatching.— It  is  a  crime  to  dig  up  and  remove  a  dead  body 
for  gaUi  or  fur  dissection— 4  BlacU.  3J8;  lU  Pick.  3ti4:  10  Id.  37;  DowL 

6  R.  13 ;  1  Leach,  4i)7 ;  B  Cox  C.  O.  Iti;  or  to  sell  a  dead  body  for  disseo- 
tiou-«CoxC.C.  is. 

292;    The  duty  of  btitjriag  the  tMkly  of  a  deceased  pes* 
sou  devolves  upon  the  persons  hereinafter  speciiied: 
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1.  If  tlie  deceased  was  a  married  woman,  tbe  duty  of 
bnrial  devolves  upon  her  hu»baml. 

2.  If  tbe  deceased  was  tint  a  murrled  woman,  but  Teft 
any  kindred,  tbe  duty  of  burial  devolves  upon  tbe  person 
or  persons  in  the  same  degree  nearest  of  kiu  to  tbe  de- 
ceasetl,  beinp;  of  adult  age,  and  witbin  tliis  State,  and  pos- 
sessed of  sufficient  means  to  defray  the  necessary  expenses. 

3.  If  tbe  deceiised  left  no  busband  nor  kindred  answer- 
ing tbe  foregoing  description,  tbe  duty  of  burial  devolves 
upon  tbe  coroner  conducting  an  inquest  upon  tlie  botly 
of  tbe  deceased,  if  any  snob  inquest  is  lield;  if  there  is 
none,  fben  upon  tbe  persons  charged  with  tlie  support  of 
the  poor  in  the  locality  in  which  tbe  <leath  occurs. 

4.  Id  «ase  tbe  person  upon  whom  tlie  duty  of  burial 
is  cast  by  tbe  fOTegoinitpi^Qvisious  omits  "to  make  such 
borial  within  a  reasonable  time,  the  duty  devolves  upon 
the  person  next  specilied;  and  if  ail  omit  to  act,  it  de- 
volves upon  the  tenant;  or  if  there  is  no  tenant,  upon 
tlie  owner  of  tbe  premises,  pr  master,  or  if  there  is  uo  mas- 
ter upon  tbe  owner,  of  the  vessel  in  which  the  death  oo- 
cors  or  tbe  body  is  found. 

Daty  of  burial.— At  commou  law.  It  L^a  roiademeanor  for  one^Trhofie 
duty  tt  Ih  to  liHvc  a  (load  l>o<Iy  harled.  to  refuse  ur  neffient  to  bury  it 
—1  Me.  22ti.  If  lu)  liavu  sufUi-ieut  lut^au-s  to  do  ho-^  Cux  C.  C.  mTsi;  2 
Deuison,  Sift;  «r  to  i»n»veiit  the  burial— WilU's,  MT;  or  to  willfully  ol> 
struct  and  lutcrrui>t  the  4>iiviid  Mervice — I  Itam.  A  C  W2;  'i  Sirani^e, 
e.r.i;  or  to  hnry  a  b(«dy  uf  oue  who  died  a  violent  death  brroro  or  witit- 
ont  »  rorciuei-*«  iutiueftt— 1  Haik.  377:  7  Hod.  10;  or  to  tlu*ow  a  dead 
bo<Iy  Into  ii  river  without  tlt^  rites  of  a  rhristlau  burial— i  Me.  £!(i.  A 
statute,  whb-li  cnipoweni  boards  of  healtb  toreflnil..ce  buriai-gi'ounds 
auil  Internients,  Includes  tiio  runio¥:d  of  dt^a  1  bodie.<i— 13  Alfeu,  &4tf. 
Tho  Rtatntft  applies  only  tn  borial-ylaces  dedicated  Ui  tbe  mode  poiut> 
edout  by  utatutt?— »iudrl7:i»-  •    •'•  '  ^' 

293.  Every  person  npon  whom  the  duty  of  making 
burial  of  the  remains  of  a  deceased  person  is  imposed  by 
law.  wlio  omits  to  perform  that  duty  within  a  reasonable 
time,  is  guilty  of  a  mindemeanor;  and,  in  addition  to  the 
pnnishment  prescribed  therefor,  is  liable  to  pay  to  tbe 
person  performing  tiie  duty  in  his  stead,  treble  the  ex- 
penses incurred  by  the  latter  in  making  the  burial,  to  be 
recovered  in  a  ciTii  action. 
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294.  The  person  charged  by  law  with  the  duty  of  bury- 
ing the  body  of  a  deceased  person  is  entitled  to  the  cus- 
tody of  such  body  for  the  purpose  of  burying  it;  except 
that  in  the  case  in  which  an  inquest  is  required  by  law  to 
be  lield  upon  a  dead  body  by  a  coroner,  such  coroner  is 
entitled  to  its  custody  until  such  inquest  has  been  com- 
pleted. 

295.  Every  person  who  arrests  or  attaches  any  dead 
body  of  a  human  being,  upon  any  debt  or  demand  what- 
ever, or  detains  or  claims  to  detain  it  for  any  debt  or  de- 
maud,  or  upou  any  pretended  lien  or  charge,  is  guilty  of 
a  misdemeanor. 

296.  Every  person  who  willfully  and  maliciously  de- 
faces, breaks,  destroys,  or  removes  auy  tomb,  monument, 
or  gravestone,  erected  to^'auy  deceased  person,  or  any 
memento  or  memorial,  or  any  ornamental  plants  tree,  or 
shrub,  appertaiuiug  to  the  place  of  burial  of  a  human  be- 
ing, or  who  shall  murk,  deface,  injure,  destroy,  or  remove 
any  fence,  post,  rail,  or  wall  of  any  cemetery  or  grave- 
yard, is  guilty  of  a  misdemeanor. 

Violation  of  sepulcber.— It  h  an  offense  at  common  law  to  deface 
tomlM,  luuimiueiiUi,  gruvres,  burlai-iots,  utc— d  Coke  Itist.  20:2;  2  UUh. 
C  L.6tlio(L  ^  lid8.  if  ii  i>h(A^  Ihi-t  o:tcd  acquired  the  cliaractf  r  uf  a 
cemetery,  it  does  not  ccuse  to  liavo  It  by  mere  dijtuse— 7  Aileu,  2-^, 
See  Pul.  Code,  H  3u74-;]Ud.'. 

297.  Every  person  who  shall  bury  or  inter,  or  cause  to 
be  buried  or  iuterred,  the  dead  body  of  any  human  being, 
or  any  human  remains,  in  any  place  within  the  corporate 
limits  of  any  city  or  town  in  this  State,  or  within  the  cor- 
porate limits  uf  the  city  and  oounty  of  San  Francisco, ex- 
cept in  a  cemetery,  or  place  of  burial,  now  eicisting  under 
the  laws  of  this  State,  and  in  which  interments  have  been 
made,  or  that  is  now  or  may  hereafter  be  established  or 
organized  by  the  board  of  supervisors  of  the  county,  or 
city  and  county,  in  which  such  city  or  town,  or  city  and 
county,  is  situate,  shall  be  guilty  of  a  misdemeanor.  [In 
effect  March  30th,  1874.] 
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CHAPTER  Vn. 

OF  CRIMES  AGAINST  RELIGION  AND  CONSCIEXCE,  AND  OTHKB 
OFFENSES  AGAINST  GOOD  MORALS. 

S  '299.  Sunday  amiispments,  where  liquors  are  sold.    Repealed. 

S  3(10.  Keeplu;;  open  [ilaces  of  basiness  on  Sunday.    Repealed. 

S  301.  Limitation  on  operation  of  preceding  section.    UejiealefL 

S  3Q3,  nisturbin^  reiiffious  meetings. 

S  303.  8alu  of  liquors  at  theaters,  and  employinff  women  to  sell  U- 

quora  thereat. 

S  304.  Selling  lI<iuors  at  camp-raeetluff. 

S  3U5.  Limitation  of  preceding  section. 

S  306.  Females  exhibited  in  public  places. 

S  307.  Keeping  or  resorting  to  place  where  opinm  is  used. 

S  309.  Admission  of  minor  to  place  of  prostitution. 

299.  Belating:  to  Sunday  exhibitions  an*]  amusements, 
was  repealed  by  act  approved  and  in  effect  February  8th, 
1883. 

300.  Relating  to  transaction  of  business  on  Sunday, 
was  repealed  by  act  approved  and  in  effect  February  8tb, 
1883. 

301.  Excepting  certain  business  from  the  provisions 
of  foregoing  sections,  was  repealed  by  act  approved  and 
in  effect  February  8tb,  1883. 

302.  Every  person  who  willfully  disturbs  or  disquiets 
any  assemblage  of  people  met  for  religious  worship,  by 
noise,  profane  discourse,  rude  or  indecent  behavior,  or  by 
any  unnecessary  noise,  either  within  the  place  where  such 
meeting  is  held,  or  so  near  it  as  to  disturb  the  order  and 
solemnity  of  the  meeting,  is  guilty  of  a  misdemeanor. 

Disturbing  religions  worship  is  an  Indictable  offense— 2  Wheel.  G. 
C.  136;  5  Har.  (Del.)  490;  3  Sneed,  313;  !i  Tex.  Ct.  App.  470:  altUougb 
the  meeting  was  only  to  transact  business— d  Sneed,  618;  78  N.  C.  Ui; 
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S.  C.  2  Am.  Cr.  R.  1S3.  So  a  sonday-flcliool  Is  m  rellgloas  meettaig'-S 
Bast.  (Teiiu.)  234 :  or  a  slnging-acliuol  fur  Instmctlou  iu  sacrvd  uiusio 
—M  CaL  «U7 ;  29  id.  3J*i.  There  must  be  an  actual  dlsturUauce,  bj  uoUie, 
•r  rude  auti  Uidf  ceut  coudiict  at  or  near  tlie  place  of  worshlp--37  Ala. 
154;  4<>  Id.  17Aw  So  disturbiutf  a  coDKivKatlon,  tlioasli  not  Iu  a  church, 
cliapel,  or  ujeetlug-houise, coostltuuis  tiie  offense— 4I>eY.  A  B.  3M;  as  a 
dlscnrliauce  made  on  a  caiupi<rouJid~3  Gratt.  <i24;  eoa^ra.  33  Mo.  548; 
ami  8ee2v  Alb.  L.  J.  124;  but  not  when  the  exerchtes  are  over— J  Irvd. 
11 1.  It  Li  Hufficlvnt  If  the  disturbance  oirrnr  a  reasonable  time  before 
the  dUpersiutf  of  the  cougi-egatiou— 38  Ala.  224;  53  id.  SS^8;  3  Sueed, 
313;  5  ill.  518.  It  depends  on  usage  and  prartU'e— 53  Ala.  3H8;  1  <irajr» 
476;  53  He.  125;  1  Craw.  A  D.  157;  and  bi  a  oueHtlou  of  fact  for  the  Jury 
-14  lud.  429;  1»  id.  lul ;  28  Conn.  232.    See  Desty's  Crinu  Law,  f  M  V. 

303.  Every  person  wbo  sells  or  furnishes  any  ualtt 
Tiuoos,  or  spirituous  liquors  to  any  person  in  the  audito- 
rium or  lobbies  of  any  theater,  melodeon,  museum,  uin;us, 
or  caravan,  or  place  where  any  farce,  comedy,  tragedy, 
ballet,  opera,  or  play  is  beinn:  performed,  or  any  exhibi- 
tion of  dancing,  juggling,  wax-work  figures  and  the  like 
ia  being  given  for  public  amusement,  and  every  person 
who  employs  or  procures,  or  causes  to  be  employed  or 
procured,  any  female  to  sell  or  furnish  any  malt,  vinous, 
or  spirituous  liquors  at  such  place,  is  guilty  of  a  misde- 
meanor. 

Constitnilonal  law.— LegrlSh^lVe  enactments  or  municipal  ordt 
nances  "  tu  prohibit  noisy  amusements  and  to  prevent  iminurallty," 
are  nut  repugnant  to  the  ConstituUun  of  the  United  States  or  of  tho 
Sute  of  Cullfomla— 38  Cal.  703.    See  43  CaL  480. 

Sale  ef  liquors  to  minors.  Act  of  1873,  Appendix,  p.  716;  on  election 
days.  Act  of  ld74.  Apuemllx,  p.  717;  at  Slate  Capitol,  Act  of  18S0,  Ap- 
pendix, p.  746.   intoxication  of  offlcei-s.  Act  of  1880,  Appendix,  p.  746. 

304.  Every  person  who  erects  or  keeps  a  booth,  tent, 
stall,  or  other  contrivance  for  the  purpose  of  selling  or 
otherwise  disposing  of  any  wine,  or  spirituous  or  intoxi- 
cating liquors,  or  any  drink  of  which  wines,  spirituous 
or  intoxicating  liquors  form  a  part,  or  for  selling  or  other- 
wise disposing  of  any  article  of  merchandise,  or  who  ped- 
dles or  hawks  about  any  such  drink  or  article,  within  one 
mile  of  any  camp  or  field  meeting  for  religious  worship, 
during  the  time  of  holding  such  meeting,  is  punishable  by 
fine  of  not  less  than  five  nor  more  than  five  hundred  dol- 
lars. 

305.  The  provisions  of  the  preceding  section  do  not 
i^ply  to  any  person  carrying  on  a  regular  business  in 
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tlie  sale  of  liquors  or  other  articles,  wliich  business  was 
establittked  prior  to  the  appointment  of  the  meeting  re- 
ferred tu  in  such  section. 

306.  Every  person  who  causes,  procures,  or  employs 
any  female  fur  hire,  drink,  or  gain,  to  play  upon  any  luu- 
siial  instrument,  or  to  dance,  promenade, or  otherwise  ex- 
hibit henelf,  in  any  drinlcing  saloon,  dance-cellar«  ball- 
r4)um,  public  garden,  public  highway,  common,  park,  or 
street,  or  in  any  ship,  steamboat,  or  railroad  car,  or  in  any 
place  whatsoever,  if  in  such  place  there  is  connected 
therewith  the  sale  or  use,  as  a  beverage,  of  any  intoxicat- 
ing, spirituous,  vinous,  or  malt  liquors;  or  who  shall  al- 
low the  same  in  any  premises  under  his  control,  where 
intoxicating,  spirituous,  vinous,  or  malt  liquors  are  sold  or 
used,  when  two  or  more  x>er8ons  are  present,  is  punishable 
by  a  line  uot  less  than  tif  ty  nor  more  than  live  hundred  dol- 
lars, or  by  imprisonment  in  the  county  jail  not  exceeding 
three  mouths,  or  by  both;  and  every  female  so  playing 
upon  any  musical  instrument,  or  dancing,  promenading, 
or  exhibiting  herself,  as  herein  aforesaid,  is  punishable  by 
a  Hue  not  exceeding  one  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  uot  exceeding  one  mouth,  or  by 
both.    [Approved  March  ;JOth,  1874.] 

§  307.  Every  person  who  opens  or  maintains,  to  be  re- 
sorted to  by  other  |>ersons,  any  place  where  opitmi,  or 
any  of  its  preparations,  is  sold  or  given  away,  to  be 
smoked  at  such  place,  and  any  person  who  at  such  place 
Bells  or  gives  away  any  opium,  or  its  said  preparations,  to 
be  there  smoked  or  otherwise  used,  and  every  person  who 
visits  or  resorts  to'any  such  place  for  the  purpose  of  smok- 
ing opimu.  ur  its  said  preparations,  is  guilty  of  a  misde- 
meauor,  and  upon  conviction  thereof  shall  be  punished  by 
a  lino  uot  exceeding  live  hundred  dollars,  or  imprisonment 
iu  the  county  jail  uot  exceeding  six  months,  or  by  both 
such  line  and  imprisonment.    [In  effect  March  4th,  1881.  ] 

309.   Any  proprietor,  keeper,  manager,  conductor,  or 
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person  haYing  the  control  of  any  house  of  prostitution,  or 
any  house  or  room  resorted  to  for  the  purpose  of  prostitu- 
tion, who  shall  admit  or  keep  any  minor  of  either  sex 
therein,  or  any  parent  or  guardian  of  any  such  minor 
who  shall  admit  or  keep  such  minor,  or  sanction,  or  con- 
nive at  the  admission  or  keeping  thereof,  into,  or  in  any 
such  house  or  room,  shall  be  guilty  of  a  misdemeanor, 
|ln  effect  April  12th,  1880.] 
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CHAPTEE  Vm. 

INDECENT    EXPOSURE,    OBSCENE  EXHIBITIONS,   BOOKS  AN1> 
FEINTS,  AND  BAWDY  AND  OTHEB  DISOBDEBLY  HOUSES. 

i 

i  311.  Indecent  exposures,  ezblbltlons,  and  pictures. 

S  812.  Seizure  of  indecent  articles  antborized. 

S  313.  Their  character  to  be  summarily  determined. 

S  814.  Their  destruction. 

S  315.  Keeping  or  residing  in  a  house  of  iU-fame. 

S  316.  Keeping  disorderly  houses. 

{  317.  Advertising  to  produce  miscarrli^ie. 

{  318.  Enticing  to  place  of  gambling  or  prostitution. 

311.    Every  person  who  willfully  and  lewdly,  either: 

1.  Exposes  his  person  or  the  private  parts  thereof,  in 
any  piA)lic  place,  or  in  any  place  where  there  are  present 
other  persons  to  be  offended  or  annoyed  thereby;  or, 

2.  Procures,  counsels,  or  assists  any  person  so  to  ex- 
pose himself,  or  to  take  part  in  any  model  artist  exhibi- 
tion, or  to  make  any  other  exhibition  of  himself  to  public 
view,  or  to  the  view  of  any  number  of  persons,  such  as  is 
offensive  to  decency,  or  is  adapted  to  excite  to  vicious  or 
lewd  thoughts  or  acts;  or, 

3.  Writes,  composes,  stereotypes,  prints,  publishes, 
sells,  distributes,  keeps  for  sale,  or  exhibits  any  obscene 
or  indecent  writing,  paper,  or  book;  or  designs,  copies, 
draws,  engraves,  paints,  or  otherwise  prepares  any  ob- 
scene or  indecent  picture  or  print;  or  molds,  cuts,  casts, 
or  otherwise  makes  any  obscene  or  Indecent  figure;  or, 

4.  Writes,  composes,  or  publishes  any  notice  or  adver* 
tisement  of  any  such  writing,  paper,  book,  picture,  print, 
orligure;  or, 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  other 
words,  in  any  public  place,  or  in  any  place  where  there 
are  persons  present  to  be  annoyed  thereby,  is  guilty  of  a 
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tiid«««nt  •ipotare.— Any  pabUa  eiblbltlini.  i>Me&  mtagn  a» 
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I3C0Z  U.V.1;  U  Id.llii.  It  li  uuU  >u  luMutlOnal  expoHira  of  tl 
uked  body  lu  a  nuUUi:  Mace  a;t  Is  calculoled  to  iliack  Iha  fe«lln«  i 
ctutitT  or  to  corrnpt  fba  moiala-a  Oxf,  m;  u  Us.  SMi  I*  acTTi 
App.1^1  ISId.ltS;  I  KtlhSit:  arniebnitaudiMiBandaUie.ortae: 


body  lu  a  nuUUi:  Macie  a;t  Is  calculoled  hi 

*~  corrnpt  fba  moiala-a  Oxf,  iwt 

In;  I  Ktb.ffiit:  orauebniuiuUi 

deaUcs-u  Ino.  n.  ThaaipoB 

SBi  and  (lu>  amnct  of  tlie  offnua  la 
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So/id.  s.   Obscsns  songg.— Two  person)  maybe  JDlutlylniUctMlIoi 

liiilj\n)|  BU  oluri^uD  uoun  lu  jiuliUc— 1  IMrt.  Ml. 

312.  Erery  person  wbo  is  autliorizsd  oT  enjoined  to 
aiTBHt  any  person  for  a  violation  of  subdivision  tliree  of  tliB 
laat  section,  is  equally  autliorized  and  enjoined  to  seize 
any  obscene  or  indecent  writiiift,  paper,  lioot.  picture, 
print,  or  ligore  found  In  posseaaion  or  under  the  control 
of  tlie  person  so  arrested,  and  to  deliver  tlie  same  to  tbe 
magistrate  before  irboiii  tbe  person  bo  artaated  is  required 
to  be  taken. 

313.  The  inaglstrBte  to  vrliom  any  obscene  or  indecent 
writing,  paper,  book,  picture,  print,  or  figure  is  delivered, 
pursuant  to  tbe  foregoing  section,  must,  upon  tbe  exam^ 
ination  of  the  accused,  or,  if  the  examination  is  delayed 


S§  314-16         omcasm  mxposaax,  bto.  MO 

01  prarented,  wltbout  nwaitlag  such  aiamtuHtioii,  de- 
termlDo  the  cbaraoter  of  such  writing,  paper,  book,  pic- 
ture, print,  or  Akuib,  ttnd  If  he  findi  it  to  be  obsceae  or 
Indecent,  he  must  deliver  one  copy  to  the  district  at- 
torney of  the  county  in  wbicli  the  accused  la  liable  to  in- 
dictment or  trial,  and  must  at  once  destroy  all  the  other 

314.  Upoa  the  conviction  of  the  accused,  sucb  district 
attorney  must  cause  any  writing,  paper,  book,  picture, 
print,  or  flgare,  in  respect  wliereof  tba  accused  srauds 
conTlcted,  and  wliicli  remains  In  tlie  possesniou  or  under 
the  control  of  sucii  district  attorney,  to  be  destroyed. 

315.  Every  person  ivho  keeps  a  house  of  ill-fame  in 
this  State,  resorted  to  for  the  purposes  of  prostitution  or 
lewdness,  or  nbo  willfully  resides  in  such  house,  is  Kuilty 
of  a  uiimlemtiitnor. 

Boom  el  UI-foDia.— A  boiue  oT  llUJune  ii  ■  Iuhw  at  proitltullon— 
lAwlLl  V.l'.tl;  kept  for  UtsTnort  Hul  tbeniUnmul  i-ouiuierci)  irf 

muat  ballwrenTt^  utUr minua  IliMi  Itskagporjrtiini  Uwkeepcr 
ortbuM[eaMH.tIntltlHkr|it  tur  iBWd  nurpoui.  awl  rararted  luriir 
JewilneiH-U  Ue.  Ml:  H.  U.  I  Aiii.Cr.  K.UI1  aud  It  hnrOnuM  I*  enrrlEU 

aiiiirUauly.liiinimcleiil-s;  (la.  In.   '1  bcra necil  he iid outwaril  In- 
deamcy—tJ  Ti-i.  At:  n.  U.  I  Am.  cr. R.tWi  nor  dlHinler— I«w  IC  1 
C.U.-1I.    ».^eDo«tj-'HCrlin.  L;iw,  I  LlBtB. 
LlaMlllrf''"         ■  '■■■■Ii  ileslmeil  (uriwwrt.  Blio  insir 

bsiiruH-i'.ir.  .  nirMiii.K;:  iir»iiii».t.;:  lA 

Id-ifl!  ?i:l..i.       .!■  J  ,.t.«0:  Ii  Mo.:;i)brun>.ii<;4 

Cnaull  (,'.1..  J-    Moiu  il;  5  Hun,K4;  JU  lil.lK;  5 

Iroil.  an;  lUMmf.  i>3i  r,iiLj  1;.  1  f.  c.  11.  Every  oiialii  ui;  wayruu- 
ctnma  bi  tUiilii!ci.iuu  i^.  luliii:  i  lilicirniprhiclinil  ur  UiliiiKsuilnssbt- 
lUl— II  Uuali,<il<l;  IAJleii,7,    AliuaTKuHl  uulnlfo  nuu' be  jDiiiily  or 

puipaia'li  Uabls-ieo  Diuty'i  ijriiii.  l^w,  t  in  li. 

S1&  Every  person  who  keeps  any  dhrarderly  house, 
or  any  bonse  for  the  purpose  of  assljfnatioQ  or  proetilu- 
tion,  or  any  bouse  of  public  resort,  by  which  tbe  peace, 
comfort,  or  decency  of  the  immediate  neiglibothood  is 
habitually  disturbed,  or  who  keeps  any  Inn  in  a  disor- 
derly manner;  and  every  person  who  lets  any  apartment 
or  tenemeot.  knowing  that  it  is  to  be  used  for  the  pur- 
poae  of  aaalKnation  or  prostitution,  la  guilty  of  ft  miide- 
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meanor.     [Approved  March  dOth,  in  effect  July  lat, 
1874.] 

Disorderly  home.— A  dlaorderly  house  Is  one  kept  In  sneih  a  wbj  m 
to  disturu.  uiiiiuy.  ur  scandulize  the  public  jreaerally,  or  tbe  ueiglibors 
ami  nassers-by^-tt  lud.  4U4;  40  Me.  55ii;  120  Mass.  356:  14  Mo.  112;  21  N. 
li.  iiii  2  Surj^.  &  K.  2J8;  4J  luu.  327;  6  Har.  (Del.)  AOd;  or  for  tbe  pur- 
pose of  iHiblic  resort  for  thieves,  drunkards,  or  other  idle  and  vicious 
]iooj>le-^  N.  J.  L.  IW;  39  Id. 4(>3;  2  'f ex. Ct.  App.  82;  Id.  I8»:  Id.  222:  and 
the  offense  of  keepiut;  need  not  betacHcaiua—a*)  N.  J.  L.  102;  18  vt.70; 
Vi  Ma&i.  2J-'i;  25  Iowa.  2^5.  It  Ls  sufficient  If  the  disorder  be  frequent, 
and  it  is  not  necessary  that  all  i>ei>>uus  residing  near  or  passing  ft,  are 
annoyed— 2  Allen,  2i':>.  Tbe  at^ts  luiist  bo  such  lu  tend  to  annoy  good 
citizens,  and  do  hi  Lict  annoy  such  as  are  present— lUl  Mass.  2i);  6 
Cush.  bU;  by  unusual  noises— 3(>  Oh.  2o0;  4  I'arker  Cr.  B.  238.  'Ihe 
keeper  is  liable  if  the  house  be  kept  lu  a  disorderly  manner— 48  Ind.  0; 
autitliat  the  discord  was  exclusively  within,  and  was  not  heard  out- 
siile,  is  immaterial,  if  it  disturbs  those  who  have  a  right  to  access— 2 
Dev.  &  li.4.4;  25  Iowa,  235;  5Cranch  C.C.304;  LawR.lC.C.2l.  Tlie 
keeijer  of  a  tippling-house  is  liable  if  it  bo  kept  in  a  disorderly  man- 
ner— 6  Uiarkf.  474;  8  id.  205;  but  the  house  must  be  kept  by  him,  or  he 
must  hold  iiimself  out  as  or  act  as  keeper— 1  Cranch  0. 0. 203;  id.  245; 
5id.3b4;  id.  3u5:  id.3i7;  4  Id.  507;  Dusb.  L.  252;  bBlackf.205;  Id.  200: 
6  Id.  474 ;  6  B.  Mon.  21 ;  4  Har.  (Del.)  572: 1  Salk.  45.  And  a  Ilceiiso  will 
not  protect  him— 4  Craucli  C.  C.  507;  5  Har.  (Del.) 508;  45  Ind.  338;  4  id. 
2U.    See  Desty's  Crlm.  Law,  i§  100  a,  b. 

317.  Every  person  who  willfully  writes,  composes,  or 
publishes  any  notice  or  advertisement  of  any  medicine 
or  means  for  producing  or  facilitating  a  miscarriage  or 
abortion,  or  for  tlie  prevention  of  conception,  or  who  of- 
fers his  services  by  any  notice,  advertisement,  or  other- 
wise, to  assist  in  the  accomplishment  of  any  such  pur- 
pose, is  guilty  of  a  felony.  [Approved  March  30th,  in 
effect  July  1st,  1874.] 

^8.  Whoever,  through  invitation  or  device,  prevails 
upon  any  person  to  visit  any  room,  building,  or  other 
places  ke]>t  for  the  purpose  of  gambling  or  prostitution, 
is  guilty  uf  iic misdemeanor;  and,  upon  conviction  thereof, 
shall  be  cd^lUucd  in  the  county  jail  not  exceeding  six 
months,  or  f^ned  not  exceeding  live  hundred  dollars,  or 
be  puuisheu  by  botli  such  fine  and  imprisonment.  [In  ef« 
feet  AprU  lOtb,  1880.] 
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CHAPTER  IX. 

LOTTB&IS9. 

S  ti9»  LotteiT  ileflned. 

S  920,  Puulahiueiit  for  drawing  lotteiy. 

S  321.  Punlshoieiil  for  seUiiig  lottery  tickets. 

S  Hi.  Aidinff  lotteries.  * 

S  333.  Lottery  offices.   Advertising  lottery  offlcea. 

S  324.  lusurinK  lottery  tickets.    Publlshliis  otton  to  Insnro. 

S  335.  Property  offered  for  disposal  In  lottery  forfeited. 

S  32S.  Letting  building  for  lottery  purposes. 

319.  A  lottery  is  any  scljeme  for  the  dinpoftal  or  dis- 
tribution  of  property  by  cliance,  among  persons  who  have 
paid  or  promised  to  pay  any  valuable  consideration  for  tlie 
cliance  of  obtaining  sucli  property  or  a  portion  of  it,  or 
for  any  share  or  any  interest  in  sucli  propeity»  upon  any 
agreement,  understanding,  or  expectation  tiiat  it  is  to  bo 
distributed  or  disposed  of  by  lot  or  chance,  whether 
called  a  lottery,  raffle,  or  gift  enterprise,  or  by  whatever 
name  the  same  may  be  kuowu. 

Lottery  defined.  A  lottery  Is  ascbeme  for  the  distribution  of  prizes 
by  lot  or  chuiic&-40  111.  4U5;  »l  Id.  KM);  4J  Tex.  5J»i  7  liobt.  HU;  4:»  Ala. 
3.6;  Dt'Hdy. 4iil ;  8.  C.  1  Green  C.  R.  3i8.  When  a  pecuniary  consider^ 
ation  ii  paid,  and  it  Is  dutermbicd  by  lot  or  cluiuce,  aceorduig  to  koiuo 
Rrliomo.  wliat  tiie  jiarty  wlio  pays  In  to  have  for  it,  or  lo  bave  nothing, 
11  IH  a  lottery-.ad  N.  If.  :{i»;  M  N.  Y.  4J4;  3!)  N.  J.  461;  see4  Zab.  7W. 
If  ilie  distribution  Is  to  be  by  cbanee.  it  Is  a  lottery— 4'i  Tex.  5UU;  69  111. 
K).*:  an«l  it  may  be  called  •* jflft  enterprise,"  "  book  sale,"  *•  land  distrl* 
but  ion."  "  art  association,  or  any  otiier  name— 4'i  Tex.  580.  So,  a  Klft 
enterprtse  Is  a  lottery,  however  artfully  llie  scheme  may  be  dcviseil— 
lieudy.  4ul :  Abb.  U.  S.  275;  4U  111.  HA:  3  Helsk.  488:  97  Mass.  M3;  33  N. 
II.  3Ji»:  3  vroom,  3ii8;  3  Zab.  4b5;  5a  N.  Y.  424;  5  Sneed,  5U7;  ft  RamL 
715.  No  blanks  are  necessary  to  be  drawn  to  constitute  a  lottery— 4:S 
Tex.  &SU;  4  Serg.  A  R.  15J;  3  Zab.  4u5.  Prizes  are  forfeited  to  th« 
State  as  soon  as  drawu—tf  Cai.  8U.  See,  for  iustauoes  of  lotteries,  Des- 
ty's  Crim.  Law,  S  iua  b. 

320.  Every  person  who  contrives,  prepares,  sets  up, 
pitJ^ses,  or  draws  any  lottery,  is  guilty  of  a  misde- 
xueanor. 

Setting  tip  bnsinesB.— In  Massachusetts  there  are  three  offell^et^ 
**  setting  np^'  a  lottery  business  is  one  of  them— 13  Ala.  M«.   The  pn» 
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motion  of  a  lotteiTr  and  aiding  In  snrh  promotion,  an  but  different 
luudfw  of  coqimlttfug  the  same  offense— U  Huah,  <)M. 

321.  Every  person  who  nella,  gives,  or  in  any  manner 
ivlmtever  furnislies  or  tranKfern  to  or  for  any  other  per« 

3  ioii  any  ticket,  chance,  share,  or  interest,  or  any  paper, 
ccrtiHcate,  or  instrument  i)urponiu<;  or  understood  to  be 

'  or  to  represent  any  ticket,  chance,  share,  or  interest  in,  oz 
dejieiuliujj;  upon  the  event  of  any  lottery,  is  guilty  of  a 
misilenieanor. 

Selling  tickets  an  offbnse— 13  Allen.  5-Tt ;  8  Mu.  606.  Any  person  who 
•ells  u  lottery  tlrkt't  Is  "  foiicenipil  In  carrylutf  on  "  the  business,  but  a 
re!Kil«>  of  a  ticket  \>y  a  tliinl  poi'Hn:i  ii«  not  u  vioUtluii  of  the  statute- 
38  Ala.  Hn.  The  pralilhiilon  includes  all  lickttu  and  all  lotteries— 19 
Itivsh.tv'M;  nn<i  Helliir^  or  olEoriiiff  fur  t4.ile  I.h  h  misileuieanor— 2»  Ga. 
$16.  The  Mileof  a  uiiinher  of  tickets  is  Imic  <iiie  uffeuse— 6  Baxt.  (Teuu.) 
&U.  A  tlrkt't  purpoitluit  to  entitle  the  holder  to  whatever  prlzosliould 
Ue  (Iniwu  by  a  4ui-respuiiill]i!r  number.  In  a  soheinc  called  a  prize  con- 
cert. N  a  Itittery  tleket— si7  *ia.s«.  &«.  Thu  Keueral  law  puniKhinir  for 
sale  of  lottery  tickets  li  not  repualed  by  a  special  act  autuorlxing  a  lot- 
tery-40  Cal.  4I». 

322.  Every  person  who  aids  or  assists,  either  by  print- 
ing, writing,  advertising,  publisliiug,  or  otiierwise,  in  set- 
ting up,  msinagiug,  or  drawing  any  lottery,  or  in  selling 
or  disposing  of  any  ticket,  chance,  or  share  therein,  is 
guilty  of  a  misdemeanor. 

Paolication.— It  Is  a  mlMlemennor  to  pnblL<!h  anacooant  of  a  lottery 
to  I»e  drawn  In  another  8taie  or  lerrltory— 3  I>enio,212;  1  K.  Y.180. 
lu  Conneciirut.  It  Iscrlmiual  to  publish  any  printed  proposals  to  sell 
or  procure  lottery  tickets,  and  thH  statute  nnplies  to  domestic  as  well 
•s  roml{rn  lotteries,  but  a  **  caution  notice  '^  Is  not  a  yioiation  of  the 
statute— '29  Conn.  TI^.  in  Massiiciiaserts.  ttie  printer  of  a  newspaper 
eontzdniuK  an  advertisement  of  loitery  tickets  is  liable,  and  a  sign- 
IxKird  is  an  .•uivertiseineiit— 6  Pick.  41;  and  it  is  no  defense  tliat  it  u  a 
foreign  lottery— 3  Met.  tm. 

323.  Every  person  who  opens,  sets  np,  or  keeps,  by 
f        himself  or  by  any  other  person,  any  office  or  other  place 

for  the  sale  of,  or  for  registering  the  number  of  any 
ticket  in  any  lottery,  or  who  by  printing,  writing,  or 
otherwise,  advertises  or  pnhlisbes  the  setting  up,  open- 
ing, or  osing  of  any  suoli  office,  is  guilty  of  a  misde-. 
meanor.  ,^ 

i  324.    Every  person  who  insures  or  receives  an^"  con- 

sideration for  insuring  for  or  against  the  drawing  of  any 
ticket  in  any  lottery  whatever,  whether  drawn  or  to  ba 
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drawn  within  this  State  or  not,  or  who  receives  any  valu- 
able consideration  upon  any  agreement  to  repay  any 
sum,  or  deliver  the  same,  or  any  other  property,  if  auy 
lottery  ticket  or  number  of  any  ticket  in  any  lottery  sliall 
prove  fortunate  or  unfortunate,  or  shall  be  drawn  or  not 
be  drawn,  at  any  particular  time  or  in  any  paniouUir 
order,  or  who  promises  or  agrees  to  pay  any  sum  of 
money,  or  to  deliver  any  goods,  things  in  action,  or  proi>- 
erty,  or  to  forbear  to  do  anything  for  the  benefit  of  auy 
persou,  with  or  witliout  cousideration,  upon  any  event  or 
contingency,  dependent  on  the  drawing  of  any  ticket  in 
any  lottery,  or  who  publishes  any  notice  or  proposal  of 

any  of  the  purposes  aforesaid,  is  guilty  of  a  misdeineatior. 

Insuring  tickets.— A  Ruaranty,  bliidiii;^  the  guanuiCur  to  paj*  tho 
prize,  la  a  lottery  ticket,  tliougli  uot  lu  the  form  of  oiie~5  Raud.  71.). 

325.  All  moneys  and  property  offered  for  sale  or  <lis- 
tribution  in  violatiou  of  any  of  the  provisions  of  this 
chapter  are  forfeited  to  the  State,  and  may  be  recovered 
by  information  filed,  oj:  by  an  action  brouglit  by  the  at< 
tomey-general,  or  by  any  district  attorney,  in  the  name 
of  the  State.  Upon  the  filing  of  the  information  or  com- 
plaint, the  clerk  of  the  court,  or  if  the  suit  be  in  a  jus- 
tice's court,  the  justice,  must  issue  an  attaclimeut 
against  tlie  property  mentioned  in  the  complaint  or  in- 
formation, which  attachment  has  tlie  same  force  and 
effect  ^against  such  property,  and  is  issued  in  the  same 
manner,  as  attachments  issued  from  the  district  courts  in 
civil  cases. 

326.  Every  person  who  lets,  or  permits  to  be  used, 
any  building  or  vessel,  or  any  portion  thereof,  kuowiug 
that  it  is  to  be  used  for  setting  up,  managing,  or  drawing 
any  lottery,  or  for  the  purpose  of  selling  or  disposing  of 
lottery  tickets,  is  guilty  of  a  misdemeanor. 

Lottery  offices.— In  New  York,  It  Is  not  an  Indictable  offense  to  keep 
a  room  for  tlie  sale  of  lottery  tickets— 3  Deulo,  101. 
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rm.  atuuhwDralillilleiL   Pnaltr. 

til.  VenntifUiKgwiilllnicliihuiuesawnedDrTentsd. 

Nj         Ki.  WiiiuliiKntiilaybyfraiidiUKiidui'Sua. 

T        m.  WLtn«HeA  nrxlenuif  or  reTinlDff  u  utcnd  tilaL 

v^         AU.    DiiBli^  If  dlHtrln  dttomer"-  "lifiriffs,  uiU  otbers. 

l>         nt.    l^iTOlalneinxniirtuptoj'liiialoiin. 

-^         tIT.    PntcndlUKtagliBUitliorliytavondnctguieg. 

'1  330.  ETery  person  wto  deals,  plays,  orcatriea  on,  opena 
^  or  Cftusea  to  b«  opened,  or  trlio  coiulucM  either  aa  owner 
-^  or  emvloye,  wlietlier  tot  hire  or'not,  any  game  of  faro, 
%  moDte,  roulette,  lansquenet,  rouge  et  noirn,  rondo,  (on, 
t^  /anrtaiit  st'id-horie  poker,  seven  and  a  half,  tieeniy-o ne,  oi 
\  any  banbinK  ur  perceniaffe  garao  played  witU  cards,  dice, 
or  aoy  devive.  for  money,  checks,  credit,  or  any  other  rep- 
|''-ieBeDtat)Te  of  value,  it  punlshablH  by  ftne  of  not  leas  than 
(C  IwohnndrednormorBthanonetiioiminddolarB,  and  glial! 
*)  be  imprisoned  in  the  connty  jail  until  snch  fine  and  costs 
W  of  ptcseciitian  are  paid,  such  iinpcisonraent  not  to  exceed 
Vji  one  jertr  ;  and  every  perion  who  playa  or  belt  at  or  againtt 
any        «a  ed     me  me        iju    y  mitde- 

Appio  ed  March  SS5] 
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It  eominon  Ibtt.— An  ■greement  ftetween  two  or  nior» 

rlak  Uielr  monor  or  propeny  in  a  cootesl  or  chsnc*  at  ur  y 

s  ons  mar  bshlner  jml  '"i^  othet  ^er.  'J,*K"SL'!'S  3 

i^liiunpb.  iw;  iod  la  ■u'lndlnable  oSenaa-I  Cniuli  b.  C  ^^ 

Fm.  coiit.-is>  ^ 
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661:  1  Id.  150;  2  Id.  45;  Id.  92.  Single  acts  ronRtltntP  the  offenM^II  R. 
1.417;  13  Mo.  455;  15  Ala.  883;  *iN)  Id.  80;  i  Oliiu  »t.  til;  aiidcuusecutive 
games  at  cue  Kitting  constitute  one  offense— 13  Ou.  3%;  2U  id.  156.    The 

?:ist  of  the  offense  Is  the  obtalniiipr  *>f  property  of  another  by  the 
raudulent  use  of  cards  or  other  dev ires— Tti  ill.  :^b6;  and  the  publicity 
of  the  act— 51  Ala.  23.    See  14  Gray,  3!iU;  id.  26. 

Betting.— A  bet  Is  a  wairer,  and  the  bot  Is  complete  when  the  ofTer 
to  bet  Iseomplete.althuugU  the  KtiKe  It  m  itUn*  lu.>t  nor  won  -7  Tort. 
453.  To  constitute  a  wa^er,  bo'h  parties  must  ineur  h  risk-r5  Humph. 
661.  In  California,  one  who  bets  at  faio  Is  not  aece.vtoiy  to  tho  eruue 
of  gaming— 6)  Cal.  *i47;  and  see 21  Ala.  16.  Ah  to  tim  btatutes  of  ot  lier 
States— see  Desty's  Crim.  Law.  $  loi  r,  el  trq.  Wauers^  aff»^tl»ig  third 
persons  or  the  public  peace,  morale,  or  puWac  poiu-y,  at  eoniuma  law 
are  not  recoverable— 6  Cal.  3d»;  37  Id.  ti7u;  37  id.  !(>'<;  43  id.  (>1H;  but 
they  may  be  disaffirmed  bt^fore  the  result  Is  known,  and  tho  money  in 
hands  of  a  stakeholder  be  recovered— 37  Cal.  6;u.  8ce  Detity'b  Crlm. 
Law,  li  7U  g,  101  c.    Betting  at  races— see  id.  ji  101  d. 

331.  Every  person  who  knowingly  permitvS  any  of  th© 

games  mentioned  in  the  preceding  section  to  be  played, 

conducted,  or  dealt  in  any  bouse  owned  or  rented  by  such 

person,  in  whole  or  in  part,  is  punishable  as  provided  in 

the  preceding  section. 

Liability.- The  owners  are  liable  only  when  the  gaming  ts  done  wltb 
their  knowledge— 7  Cal.  208.    See  Desty's  Crim.  Law,  §  102  c. 

332.  Every  person  who,  by  the  game  of  "three-card 
monte  "  so-called,  or  any  other  game,  device,  sleight  of 
hand,  pretensions  to  fortune-telling,  trick,  or  other  means 
irhatover,  by  use  of  cards  or  other  implements  or  instru- 
ments, or  while  betting  on  sides  or  hands  of  any  such 
play  or  game,  fraudulently  obtains  from  another  person 
money  or  property  of  any  description,  shall  be  punished 
as  in  case  of  larceny  of  property  of  like  value.  [In  ef- 
fect April  IGth,  1880.] 

Cheating  at  games— as  with  false  dice,  etc..  Is  a  misdemeanor  at 
conimnu  law— see  1  Runs  Cr.  9th  ed.  624.  So  of  a  conspliacy  to  cheat 
—4  Cox  C.  0.  390;  8  Id.  306. 

333.  Every  person  duly  summoned  as  a  witness  for 
the  prosecution,  on  any  proceedings  liad  under  this  chap- 
ter, who  neglects  or  refuses  to  attend,  as  required,  is 
guilty  of  a  misdemeanor. 

See  Code  Civ.  Proc  part  Iv,  title  ill,  chap.  IL 

334.  No  person,  otherwise  competent  as  a  witness,  is 
disqoallfied  from  testifying  as  such  concerning  the  offense 
of  gaming,  on  the  grooad  that  auch  testimony  may  crim- 
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inate  himself;  but  no  prosecution  can  afterwards  be  bad 
against  bim  for  any  offense  concerning  wbicb  be  testified. 

335.  Every  district  attorney,  sberiff,  constable,  or 
police  officer  must  inform  against  and  diligently  pros- 
ecute persons  whom  they  have  reasonable  cause  to  be- 
lieve offenders  against  the  provisions  of  this  chapter, 
and  every  such  officer  refusing  or  neglecting  so  to  do,  is 
guilty  of  a  misdemeanor, 

336.  Every  owner  or  lessee,  or  keeper  of  any  bouse 
used  in  whole,  or  in  part,  as  a  saloon  or  drinking-place, 
who  knowingly  permits  any  person  under  twenty-one 
years  of  age  to  play  at  any  game  of  chance  therein,  is 
guilty  of  a  misdemeanor.    [Approved  March  24th,  1874.] 

337.  Every  State,  county,  city,  city  and  county,  town, 
or  township  offii'er,  or  other  person  who  shall  ask  for,  re- 
ceive, or  collect  any  money,  or  oUier  valuable  considera- 
tiou,  either  for  his  own  or  the  public  use,  for  and  with  the 
understanding  that  he  will  aid,  exempt,  or  otherwise  as- 
sist any  person  from  arrest  or  conviction  for  a  violation  of 
section  three  hundred  and  thirty  of  the  Penal  Code;  or 
who  shall  issue,  d^iliver,  or  cause  to  be  given  oi-  delivered 
to  any  person  or  persons  any  license,  permit,  or  other 
privilege,  giving  or  pretending  lo  give  any  authority  or 
right  to  any  person  or  persons  to  carry  on,  conduct,  open, 
or  cause  to  be  opened,  any  game  or  games  which  are  for- 
bidden or  prohibited  by  section  three  hundred  and  thirty 
of  said  Code  ;  and  any  of  such  officer  or  officers  who  shall 
vote  for  the  passage  of  any  ordinance  or  by-law,  giving, 
granting,  or  pretending  to  give  or  grant  to  any  person  or 
persons  any  authority  or  privilege  to  open,  carry  on,  con- 
duct, or  cause  to  be  opened,  carried  on,  or  conducted,  any 
game  or  games  prohibited  by  said  section  three  hundred 
and  thirty  of  the  Penal  Code,  is  guilty  of  a  felony.  [Ap- 
proved March  12th,  1885.] 
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CHAPTER  XI.   • 

PAWVBROKEBS. 

S  338.  PawnbroUng  without  Ilceiise. 

S  339.   Falling  to  keep  a  register. 

S  340.   Charging  unlawful  rate  of  Intereat. 

S  341.  Selling  before  time  of  redemption  has  expired,  or  without  no- 
tice. 

i  342.  Bcf  using  to  disclose  particulars  of  sale. 

S  343.  Refusing  to  allow  an  ofl&cer  with  search-warrant  to  inspect 
r^rister  of  pledged  articles. 

33&  Every  person  who  carries  on  the  business  of  a 
pawnbroker,  by  receiving  goods  in  pledge  for  loans  at 
any  rate  of  interest  above  the  rate  of  ten  per  cent,  per  an- 
num, except  by  authority  of  a  license,  is  guilty  of  a  mis- 
demeanor. 

Constitutional  law.—Tbe  Code  proYlsion  limiting  the  rate  of  In- 
terest which  may  be  charged  on  loans,  is  not  repugnant  tv  art.  l.i  2  of 
tUtt  State  Couatitutlou->29  Cal.  271.  See  S  Ml, post,  and  see  Civ.  Code, 
IS  20«6-301l. 

339.  Every  person  who  carries  on  the  business  of  a 
pawnbroker,  who  fails  at  the  time  of  the  transaction  to 
enter  in  a  register  kept  by  him  for  that  i^urpose,  in  the 
English  language,  the  date,  duration,  amount,  and  rate 
of  interest  of  every  loan  made  by  him,  or  an  accurate  de- 
scription of  the  property  pledged,  or  the  name  and  resi- 
dence of  the  pledgor,  or  to  deliver  to  the  pledgor  a  written 
copy  of  such  entry,  or  to  keep  an  account  in  writing  of  all 
sales  made  by  him,  is  guilty  of  a  misdemeanor. 

See  ib02,  post. 

340.  Every  pawnbroker  who  charges  or  receives  in- 
terest at  the  rate  of  more  than  two  per  cent,  per  month, 
or  who,  by  charging  commissions,  discount,  storage,  or 
other  charge,  or  by  compounding,  increases  or  attempts 
to  increase  such  interest,  is  guilty  of  a  misdemeanor.  [In 
effect  March  7th,  1881.1 
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34L  Every  pawnbroker  who  sells  any  article  pledged 
to  him  and  unredeemed,  until  it  has  remained  in  his  pos- 
session six  months  after  the  last  day  fixed  by  contract  for 
redemption,  or  who  makes  any  sale  without  publishing 
in  a  newspaper  printed  in  the  city,  town,  or  county,  at 
least  five  days  before  such  sale,  a  notice  containing  a  list 
of  the  articles  to  be  sold,  and  specifying  the  time  and 
place  of  sale,  is  guilty  of  a  misdemeanor. 

342.  Every  pawnbroker  who  willfully  refuses  to  dis- 
close to  the  pledgor  or  his  agent  tlie  name  of  the  pur- 
chaser and  the  price  received  by  him  for  any  article 
received  by  him  in  pledge  and  subsequently  sold,  or  who» 
after  deducting  from  the  proceeds  of  any  sale  the  amount 
of  the  loan  and  interest  due  thereon,  and  four  per  cent  on 
the  loan  for  expenses  of  sale,  refuses,  on  demand,  to  pay 
the  balance  to  the  pledgor  or  his  agent,  is  guilty  of  a  mis- 
demeanor. 

Sees  502.  jMM/. 

343.  Every  pawnbroker  who  fails,  refuses,  or  neglects 
to  produce  for  inspection  his  register,  or  to  exhibit  all 
articles  received  by  him  in  pledge,  or  his  account  of 
sales,  to  any  officer  holding  a  warrant  authorizing  him  to 
search  for  personal  property,  or  the  order  of  a  committing 
magistrate  directing  such  officer  to  inspect  such  register, 
or  examine  such  articles  or  account  of  sales,  is  guilty  of  a 
misdemeanor. 

Sees  502,  iNM/. 
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CHAPTER  Xn. 

OTHER  INJURIES  TO  PBB80K8. 

S  S4S.  Acts  Of  Intoxicated  physicians. 

{  347.  Willf ally  pobonlngr  food,  medicine,  or  water. 

S  246.  Mismanagement  of  steamboats. 

i  349.  Mismanagement  of  steam-boilers. 

S  350.  Counterfeiting  trade-marks. 

S  351.  Selling  goods  which  bear  counterfeit  trade-marks. 

i  382.  Definition  of  the  phrase  *'  counterfeited  trade-marks,"  ets. 

S  353.  '*  Trade-mark  "  defined. 

S  354.  SeflUlng  casks,  etc.,  bearing  trade-mark. 

S  355.  Defacing  marks  upon  wrecked  property  and  destroying  blUa  of 

lading. 

S  356.  Defacing  marlcs  upon  logs,  lumber,  or  wood. 

S  857.  Altering  brands. 

i  358.  Frauds  In  affairs  of  special  partnership. 

S  359.  Contracting  or  solemnizing  Incestuous  or  forbidden  manrlagM. 

S  360.  Making  false  return  or  record  of  marriage. 

S  361.  Cruel  treatment  of  lunatics,  etc. 

S  362.  Bef  using  to  issue  or  obey  writ  of  habeas  corpus. 

{  363.  Beconfinlng  persona  discharged  upon  writ  of  habeas  corpus. 

S  364.  Concealing  persons  entitled  to  benefit  of  habeas  corpus. 

S  365.  Innkeepers  and  carriers  refusing  to  receive  guests. 

S  366.  Counterfeiting  quicksilver  stamps. 

S  367.  Selling  debased  quicksilver. 

346.  Every  physician  who,  in  a  state  of  intoxication, 
does  any  act  as  such  physician  to  anetht^r  person  by 
which  the  life  of  such  otlier  person  is  endangered,  is 

guilty  of  a  misdemeanor. 

Intoxication.— Voluntary  Intoxication  Is  nb  excuse  for  crime— see 
many  case.s  collected  in  Desty's  Crini.  Law,  %  -'6  a.  i:vld»'nce  of  iutox- 
icatiou  Is  a(Imissll)Io  as  to  tiie  question  uf  premndiutiou— 21  Cal.547: 
27  id.  514:  ii  id.  352;  or  to  show  a  mental  cuudltiou  incapable  of 
forming  a  specific  intent-29  Cal.683:  34  id.  217;  43  id.  »52,ln  deter- 
mining the  degree  of  the  crime— 36  Cal.  534. 

347.  Every  person  who  willfully  mingles  any  poison 
with  any  food,  drink,  or  medicine,  with  intent  that  the 
same  shall  be  taken  by  any  human  being,  to  his  injury. 
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and  every  person  who  willfully  poisons  any  spring,  well, 

or  reservoir  of  water,  is  punishable  by  imprisonment  in 

the  State  prison  for  a  term  not  less  than  one  nor  mora 

than  ten  years. 

Public  health.— CMmes  against  public  bealth  are  those  by  which  the 
1         physical  health  of  tho  peuple  at  large  is  eudangereU  or  impaired,  as 

*  poilathig  streams— 0  Rand.  726;  or  fountains— 8  li.  U.  2U3;  37  Ala.  i23; 

*  or reuderiiij;  water  uuwliulesome,  corrupt,  or  unlit  for  use— 8  N.  H.  203 ; 
6  Car.  &  P.  292;  4  Up.  Cau.  Q  B.  158.   Any  acts  or  omissions  wMch  are 

,  liable  ttf  generate  disease  or  commimicate  infectious  are  indictable  of- 

'  fciises-3  Hill,  479:  36  lowa,  570;  8  N.  II.  203;  3  Rich.  4^8;  8.  C.  i  Green 

C.  R.fi03;  15  Wend.  3:i7;  4  Up.  Cau.  Q.  B.  158.    See  Desty's  Crim.  Law» 

Sll8a. 

Unwholesome  provisions.— Selling,  exposing  forsale,  or  glvingaway 
food  rendered  unwlioicuonie  by  admixtui'e  of  noxious  subHtauces  is  an 
indictable  offense— 3  Hawks,  3i8:  3  Fost.  &  F.  luti;  or  exposiug  for  sale 
any  article  unfit  for  huniau  food— 3  Hawks,  378;  I  Head,  ItiO;  or  iniu- 
rioastohealth— 2Ired.  4U;  38N.  Y.  b5;  SFariier  Cr.R.(i22;  S.  Clifli. 
T.  574.   See  Desty's  Crim.  Law,  §  119  a. 

348.  Every  captain  or  other  person  having  charge  of 
any  steamboat  used  for  the  conveyance  of  passengers,  or  ■ 
of  the  boilers  and  engines  thereof,  who,  from  ignorance 
or  gross  neglect,  or  for  the  purpose  of  excelling  any  other 
boat  in  speed,  creates,  or  allows  to  be  created,  such  an 
undue  quantity  of  steam  as  to  burst  or  break  the  boiler, 
or  any  apparatus  or  machinery  connected  therewith,  by 
*whlch  bursting  or  breaking  human  life  is  endangered,  is 
guilty  of  a  felony.  [Approved  Msurch  30th,  in  effect  July 
1st,  1874] 

Oriminal  negligence.— Gross  carelessness  resulting  in  Inlury  to 
others  l^  €rimiu<il,cven  if  the  act  done  be  lawful— Auth.  2Ud;  ti  B.  Mon. 
170:  11  HwuMh.  150:  4  Mason,  505;  4  Car.  &  P.  398:  3  id.  029;  7  id.  4.^9; 
and  an  act  of  omission,  a.s  well  as  en  act  of  commission,  may  be  crim- 
faial-2  BUitchf.628;  5  McLean. 242;  4  Cox  C.  C.  44Q;  3  Car.  «&  K.  123:  1 
Cox  C.  C.  352;  2  Car.  &  K.  SOS;  4  Fost.  A  F.  504;  as  the  offlccr  of  a 
ttearalMMit,  through  whOi»e  uegligeuce  an  explosion  iakiis  place— 5 
McLean,  242.  See  Desty's  Crim.  Law,  S  7  a.  See  post,  notes  to  y  349, 
350. 

349.  Every  engineer  or  other  person  having  charge  of 
any  steam-boiler,  steam-engine,  or  other  apparatus  for 
generating  or  employing  steam,  used  in  any  manufactory, 
railway,  or  other  mechanical  wprks,  who  willfully,  or 
from  ignorance,  or  gross  neglect,  creates,  or  allows  to  be 
created  such  an  undue  quantity  of  ste^m  as  to  burst  or 
break  ue  boiler,  or  engine,  or  apparatus,  or  cause  any 
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other  accident  whereby  human  life  is  endangered,. is 

guilty  of  a  felony.    [Approved  March  30th ;  in  effect 

July  1st,  1874.] 

As  to  personal  injnrles,  see  Civ.  Code,  {{  43, 1706, 1714, 1838,  and  2194. 

850.  Every  person  who  willfully  forges  or  counter- 
feits, or  procures  to  be  forged  or  counterfeited,  any 
trade-mark  usually  affixed  by  any  person  to  his  goods, 
which  has  been  duly  recorded  in  the  office  of  tlje  Sec- 
retary of  State,  with  intent  to  pass  off  any  goods  to 
which  such  forged  or  counterfeited  trade-mark  is 
affixed,  or  intended  to  be  affixed,  as  the  goods  of  such 
person,  is  guilty  of  a  misdemeanor.  [Approved  March 
10, 1885.] 

See  Trade-marks,  Civ.  Code,  {f  65o,  991 ;  and  Pol.  Code,  {{  319&-3199t. 

851.  Every  person  who  sells  or  keeps  for  sale,  any 
goods  upon  or  to  which  any  counterfeited  trade-mark 
has  been  affixed,  after  such  trade-mark  has  been  re- 
corded in  the  office  of  the  Secretary  of  State,  intending 
to  represent  such  goods  as  the  genuine  goods  ol 
another,  knowing  the  same  to  be  counterfeited,  is 
guilty  of  a  misdemeanor.     [Approved  March  10,  1885.1 

352.  The  phrases  '* forged  trade-mark"  and  "coun- 
terfeited trade-mark,"  or  their  equivalents,  as  used  in  this 
chapter,  include  every  alteration  or  imitation  of  any 
trade-mark  so  resembling  the  original  as  to  be  likely  to 
deceive. 

353.  The  phrase  '*  trade-mark,"  as  used  in  the  three 
preceding  sections,  includes  every  description  of  word, 
letter,  device,  emblem,  stamp,  imprint,  brand,  printed 
ticket,  label,  or  wrapper,  usually  affixed  by  any  mechanic, 
manufacturer,  druggist,  merchant,  or  tradesman,  to  de- 
note any  goods  to  be  goods  imported,  manufactured,  pro- 
duced, compounded,  or  Bold  by  him,  other  than  any  name, 
word,  or  expression  generally  denoting  any  goods  to  be 
of  some  particular  class  or  description. 
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354.  Every  person  who  has,  or  uses,  any  cask»  bottle, 
Teasel,  case,  cover,  label,  or  other  thing  bearing  or  having 
in  any  way  connected  with  it  the  duly  filed  trade-mark 
or  uiime  of  another,  for  the  purpose  of  disposing,  with  in- 
tent to  deceive  or  defraud,  of  any  article  other  than  that 
which  such  cask,  bottle,  vessel,  case,  cover,  label,  or  other 
tiling  originally  contained,  or  was  connected  with,  by 
the  owner  of  such  trade-mark  or  name,  is  guilty  of  a  mis- 
demeanor. 

8e«)$S3i9,3S0,35L 

355.  Every  person  who  defaces  or  obliterates  the 
miurks  upon  wrecked  property,  or  in  any  manner  disguises 
the  appearance  thereof,  with  intent  to  prevent  the  owner 
from  discovering  its  identity,  or  who  destroys  or  sup- 
presses  any  invoice,  bill  of  lading,  or  other  document 
tending  to  show  the  ownership,  is  guilty  of  a  misde* 
meanor. 

6eo  roL  Code,  SS  240»-2418. 

356.  Every  person  who  cuts  out,  alters,  or  defaces  an^ 
mark  made  upon  any  log,  lumber,  or  wood,  or  puts  a 
false  mark  thereon  with  intent  to  prevent  the  owner  from 
discovering  its  identity,  is  guilty  of  a  misdemeanor. 

Bee  Pol.  Code,  §S  2389-2393. 

357.  Every  person  who  marks  or  brands,  alters,  or 
defaces  the  mark  or  brand  of  any  horse,  mare,  colt,  jack, 
jennet,  mule,  bull,  ox,  steer,  cow,  calf,  sheep,  goat,  hog, 
shout,  or  pig,  belonging  to  another,  with  intent  thereby 
to  steal  the  same,  or  to  prevent  identification  thereof  by 
tbe  true  owner,  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  than  five  years. 

See  Pol.  Code,  §§  3167-3172, 3182-3185. 

353.  Every  member  of  a  special  partnership,  who 
commits  any  fraud  in  the  affairs  of  the  partnership,  is 
guilty  of  a  misdemeanor. 

8e(^  Civ.  Code.  S  2477. 

359.  Every  person  authorized  to  solemnize  marriage, 
who  willfully  and  knowingly  solemnizes  any  incestuous 
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or  Other  marriage  forbidden  by  law,  is.  punishable  by  fine 
of  not  less  than  one  hundred  nor  more  than  one  thousand 
dollars,  or  by  imprisonment  in  the  county  jail  not  less 
than  three  months  nor  more  than  one  year»  or  by  both. 

See  Civ.  Code,  S  59.  Authority  to  solemnize  marriage— Id.  S  70.  See 
Incest,  ante,  i  285. 

360.  Every  person  authorized  to  solemnize  any  mar- 
riage, who  willfully  makes  a  false  return  of  any  marriage 
or  pret  nded  marriage  to  the  recorder,  and  every  person 
who  willfully  makes  a  false  record  of  any  marriage  re- 
turn, is  punishable  as  provided  in  the  preceding  section. 

See  ClY.  Code,  $S  73, 74, 76. 

361.  Every  person  guilty  of  any  harsh,  cruel,  or  un- 
kind treatment  of,  or  any  neglect  of  duty  towards,  any 
idiot,  lunatic,  or  insane  person,  is  guilty  of  a  misdemeanor. 

Public  dnty.— Wherever  a  party  owes  the  public  a  duty,  he  is  indict- 
able for  bre:ich  of  that  duty— 37  Ala.  123.  So,  exposing  helpless  per- 
sons to  physical  dane:er,  by  those  liavlng  them  in  charge.  In  Indictable 
— Kuss.  &  R.  C.  C.20;  10  CoxC.C.  689;  Law  R.  1  C.  C.  311;  id.  ffl2; 
Dears.  453;  9  Cox  C.  C.  123.  A  griiardlan,  master,  or  keeper  of  an  asy- 
lum, is  indictable  for  negligence  where  injury  results— 77  N.  C.  404: 
Buss  A  K.  C.  C.  20;  id.  48:  4  Cox  C.  C.  455;  Bid.  449;  10  id.  82;  8  Car. 
A  P.  425.    See  Desty's  Crim.  Law,  §  87  a. 

362.  Every  officer  or  person  to  whom  a  writ  of  habeas 
corpus  may  be  directed,  who,  after  service  thereof,  neg-" 
lects  or  refuses  to  obey  the  command  thereof,  is  guilty  of 
a  misdemeanor. 

363.  Every  person  who,  either  solely  or  as  member  of 
a  court,  knowingly  and  unlawfully  recommits,  imprisons, 
or  restrains  of  his  liberty,  for  the  same  cause,  any  person 
who  has  been  discharged  upon  a  writ  of  habeas  corpus,  is 
guilty  of  a  misdemeanor. 

See  Habeas  Corpus,  post,  SS  1473,  et  »eq, 

364.  Every  person  having  in  his  custody,  or  under 
his  restraint  or  power,  any  person  for  whose  relief  a  writ 
of  habeas  corpus  has  been  issued,  who,  with  the  intent  to 
elude  the  service  of  such  writ,  or  to  avoid  the  effect  there 
of,  transfers  such  person  to  the  custody  of  another,  or 
places  him  under  the  power  or  control  of  another,  or  con- 
ceals or  changes  the  place  of  his  confinement  or  restraint, 
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OX  removes  him  without  the  juriadiction  of  the  oonzt  or 
judge  iasuing  the  writ,  is  guilty  of  a  misdemeanor, 
flee  Habeas  Corpus,  jm<<,  S§  1473,  et  teg, 

365.  Every  person,  and  every  agent  or  officer  of  any 
corporation,  carrying  on  business  as  an  innkeeper,  or  as  a 
oommon  carrier  of  passengers,  who  refuses,  without  just 
cause  or  excuse,  to  receive  and  entertain  any  guest,  or  to 
receive  and  carry  any  passenger,  is  guilty  of  a  misde- 
meanor. 

Neglect  of  dnty.— An  innkeeper,  taarlng  room  In  his  boose,  wbo  re* 
fuses  to  receive  a  ▼isitor  who  tenders  a  reasonable  price  for  entertain- 
ment, is  indictable  at  common  law— 4  Ear.  (Del.)  132;  2  Dot.  A;  B.  424: 
B  Mod.  445;  7  Gar.  A  P.  213;  8  Hees.  A  W.  269: 13  Cox  C.  C.  378.   Bo,  if 


baviug  received  a  guest  be  refuses  to  find  f  oocl  and  lodging  for  bim— 1 
Hawk.  P.  C.  714;  but  tbe  person  applying  must  be  a  traveIer-12  Hod. 
44S.  See  Civ.  Code,  SS  1859*1860. 


Every  i>er8on  who  counterfeits,  or  who  willfully 
uses  the  counterfeited  seal  or  stAmp  of  any  person  en* 
gaged  in  manufacturing  or  selling  quicksilver,  is  guilty 
of  a  felony. 

flee  0100,  SS  349, 350. 

367.  Every  person  who  willfnUy  sells,  or  offers  for 
sale  as  pure,  any  debased  or  adulterated  quiokeilver,  ii 
guilty  of  a  misdemeanor. 

flee  «Mle,SS  349, 360. 
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TITLE  X. 

Of  Crimes  agaiiut  the  Publio  Health  and  8afe^. 

M8.  Deatb  trom  ezplosloiis,  etc. 

se9.  Deatb  from  colUslon  on  nllroads. 

970.  *'PabUc  nnlBUices"  defined. 

S71.  Unequal  damage. 

372.  Maintaining  a  nntoance,  a  misdemeanor. 

S78.  Establishing  or  keeping  pest-bouses  wltbln  eltlei*  towm*  eta.* 

374.  Patting  dead  animals  In  streets,  rlyers,  ete. 

376.  Keeping  gunpowder,  etc.,  unlawfully. 

375.  Violation  of  quarantine  laws  by  masters  of  resseUi. 

377.  WUlfol  violation  of  health  laws. 
878.  Neglecting  to  perform  duties  under  health  law, 

379.  Unlicensed  pUotlng. 

380.  Apothecary  omitting  to  label  drugs,  or  labeling  them  wroof* 
fully,  etc  « 

381.  Putting  extraneous  substanoes  in  packages  of  goods  nsoaUy 
sold  hf  weight,  with  intent  to  Increase  weight. 

382.  Adulterating  food,  drugs,  liquors*  ete. 

383.  Disposing  of  tainted  food,  ete. 

384.  Setting  woods  on  fire. 
38A.  Obstructing  attempts  to  eztbigulsh  fires. 

386.  Maintaining  bridge  or  ferry  without  authority. 

387.  Violating  condition  of  undertaking  to  keep  f  eny. 

388.  Riding  or  driving  faster  than  a  walk  on  toll-bridgea. 

389.  Grossing  toll-bridges,  etc,  without  paying  toll. 
380.  Engineer  of  locomotive  engine  omitting  to  ring  bell  when  eroi^ 

log  highway. 

391.  Intoxication  of  engineers,  oonduoton,  or  drivers  of  looomo* 
tlves  or  cars. 

392.  PUuing  passenger  cars  in  front  of  freight  ears. 

393.  Violation  of  duty  by  employ^  of  railroad  companlea. 

394.  Exposing  person  Infected  with  any  GontagiouB  disease  in  ft  pohv 
lie  place. 

396.  Frauds  practiced  to  affect  the  market  price. 
896.  Baclng  upon  highways. 

397.  Selling  liquor  to  Indians. 

380.  Death  from  mischievous  animals^ 
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S  400.  Aldios  or  encouragliig  suicide  a  felony. 

%  400.  Exhibiting  defonnltlea  of  person. 

S  400.  Using  or  exposing  animal  with  glandenu 

S  40i.  Animal  having  glanders  to  be  killed. 

%  401.  Adulterating  candy. 

368.  Every  person  having  charge  of  any  steam-boiler 
or  steam-engine,  or  other  apjiaratus  for  generating  or  em- 
ploying steam,  used  in  any  manufactory,  or  on  any  rail- 
road, or  in  any  vessel,  or  in  any  kind  of  mechanical  work, 
who  willfully,  or  from  ignorance  or  neglect,  creates,  or 
allows  to  be  created,  such  an  undue  quantity  of  steam  as 
to  burst  or  break  the  boiler,  engine,  or  apparatus,  or  to 
cause  any  other  accident  whereby  the  death  of  a  human 
being  is  i)roduced,  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  mo:  e  tlien  ten  years. 

Negligence.— Carelessness  Is  criminal,  and  trltbtn  limits  supplies 
the  place  of  direct  criminal  intent— Auth.  2U8;  6  I).  Mou. ' '.  1.  Ami  an 
set  of  omlssiuu  a-)  well  as  an  act  of  commission  may  bo  criminal— J 
Blatchf.  528;  ft  McLean,  242.  So  where  an  engineer  loft  liis  tngiue  in 
chacgo  of  an  Incorauetont  person,  and  death  eiuued,  ho  wa4  Kuilty  of 
maoSlaugUtcr— 4  Cox  C.  0. 44:);  8.  C.  8  Car.  A  K.  123:  or  the  ofHcer  of  a 
steamboat  throuiarh  whose  negligence  an  explosion  takps  pla<:e  which 
destroys  life— ft  McLean,  242;  or  engineers  and  oilier  otAcers  ffeneraliy, 
if  injury  cnjtucs,  as  a  regular  and  usual  consequence,  from  their  omis- 
siou— 2  Car.  &  K.  368;  3  id.  123;  4  Cox  C.  C.  419. 

369.  Every  conductor,  engineer,  brakeman,  switch- 
man, or  other  person  having  charge,  wholly  or  in  part,  of 
any  railroad  car,  locomotive,  or  train,  who  willfully  or 
negligently  suffers  or  causes  the  samo  to  collide  with  an* 
other  car,  locomotive,  or  train,  or  with  any  other  object 
or  thing  whereby  the  death  of  a  human  being  is  produced, 
is  punishable  by  imprisonment  in  the  State  prison  for  not 
less  than  one  nor  more  than  ten  years. 

370.  Anything  which  is  injurious  to  health,  or  is  in- 
decent, or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  Comfort- 
able enjoyment  of  life  or  property,  by  an  entire  commu- 
nity or  neighborhood,  or  by  any  considerable  number  of 
persons,  or  unlawfully  obstructs  the  free  passage  or  use, 
iu  the  customary  manner,  of  any  navigable  lake,  or  river, 
bay,  stream,  canal,  or  basin,  or  any  publio  park,  square, 

PXH.  CODK.— 14. 
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■treet,  oi  bljihway,  is  a  pubtio  nuiaaace.     [Approved 
March  SOtli,  Id  eSact  Jalj  1st,  1371.] 

Pnbllo  noiuncs.— A  publlo  nnlmncs  Is  one  whliA  t^Tecti.  rnuiillr, 
tbsTlilita  of  Iba  nUols  commnulty  or  nelsbborbooil.  alUiouiitl  (he  ex- 

Jl  U  an  act  or  omlASiou  whicli  uulawfuUr  aniu^a  or  bOurea  llw 
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Poblla  dMiner^-B  la  anouiili  If  tko  imUIa  Bnlauue  rinefci  iNib- 
I  nwialltr-IU  Ilumph.  ISi  1  Bmn.  H;  Id.  IM:  ]  Iliminb.  IM;  UL 
I-  11,1.411-,  il<Lri^XBaa.^W-,aY«t.tW-,lurj>^8^^^^ 
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aee  107  Mm.  SSI;  11  Sag.  it  R.  S45;  or  nles  by  constables-U  Id.  401; 
or  by  auctlouecr»-t  10.  'ii1\  or  by  colleoUiig  crowds  by  use  of  violeut 
or  excited  laiijn»ge~iia  Masa.8;  I  Dcnlo7tfi4:  1!)  ra.St.4I2:  1  Swan, 
4.2;  or  by  exjiibltliiff  cf^les  at  a  window— tf  car.  A  P.  n6:  or  by 
cxliibitluK  »  stuffed  paddy ,  or  any  public  sliow  or  came— 4  Clarl^ 
(Pu.)  17;  6  Car.  A  P.  (mM>:  taw  K.  5  £q.  25:  4  Post.  &  F.  73:  or  by 
tUo  usu  of  a  velocipede— SO  Up.  C:.n.  Q.  u.  41.  A  temporary  oostruo- 
tion  on  recelvlutf  or  deilTcring  goods  1^  allowed— 1  I>eiiio,  A24;  so  tel^ 
Ifi-apii  poles  are  not  a  uulsauco— i,7  Mass.  63S. 

O'jstmction  by  railroads.— The  unlawful  obstruction  of  a  hlgrbway 
by  a  railroad  is  a  nuisance,  and  the  company  is  liable  to  Indictment— 4 
iivA^t  'i^  'J-1  Yt.  lUJ;  as  by  leaving  cars  ou  a  highway— 3  Zab.  3ti0:  112 
Mas:*.  412;  73  I'a.  St.  29;  or  building  a  road  across  a  highway  without 
authority— 4  Gray,  22;  14  id.  L3;  or,  if  authorized,  negligently  or  op- 
pressively exercising  its  rights— 21  Alb.  Ia,  J,Z&\  or  crossing,  to  the 
anxiety  or  danger  ocpassers— 27  I'a.  St.  339;  but  a  train  crossmg  high- 
ways, the  company  keeping  closely  within  the  range  of  Its  charter,  is 
not  indictable— Uil  Mass. aul ;  see 4Bam. &  Adol. 30.  Bee Desty 's Crim. 
Law.  i  121  g. 

O'jstmctiona  to  navigable  waters.— To  obstruct  the  passage  of  a 
navigable  river  by  bridges,  or  otherwise,  is  a  unisaace— 43  Me.  198;  13 


^5 


by  a 
8b7;  35  iowa,  870;  or  a  wharf,  if  its  effect  is  to  fill  up  the  channel  or  di- 
vert the  current-Thach.  C.  C.  211;  2  Stark.  611.  See  Desty's  Crim. 
Law,  S  122  a. 

371.  An  act  which  affects  an  entire  community  or 
neighborhood,  or  any  considerable  number  of  persons,  as 
specified  in  the  last  section,  is  not  less  a  nuisance  because 
the  extent  of  the  annoyance  or  damage  inflicted  upon  in- 
dividuals is  unequal.  [Approved  March  30th,  in  effect 
July  Ist,  1874.] 

372.  Every  person  who  maintains  or  commits  any 
public  nuisance,  the  punishment  for  which  is  not  other- 
wise prescribed,  or  who  willfully  omits  to  perform  any 
legal  duty  relating  to  the  removal  of  a  public  nuisance,  is 
guilty  of  a  misdemeanor. 

373.  Every  person  who  establishes  or  keeps,  or  causes 
to  be  established  or  kept,  within  the  limits  of  any  city, 
town,  or  village,  any  pest-house,  hospital,  or  place  for  per- 
sons affected  with  contagious  or  infectious  diseases,  is 
guilty  of  a  misdemeanor. 

874.    Every  person  who  puts  the  carcass  of  any  dead 

|7  animal,  or  the  offal  from  any  slaughter-pen,  corral,  or 

butcher-shop,  into  any  river,   creek,   pond,   reservoir, 

stream,  street,  alley,  publio  highway,  or  road  iu  common 

use,  or  who  attempts  to  destroy  the  same  by  lire  within 
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one-fourth  of  a  mile  of  uiy  city,  town,  or  Tillage,  and 
every  person  who  puts  the  carcass  of  any  dead  animal,  or 
any  offal  of  any  kind,  in  or  upon  the  borders  of  any 
stream,  pond,  lake,  or  reservoir,  from  which  water  is 
drawn  for  the  supply  of  the  inhabitants  of  any  city,  city 
and  county,  or  any  town,  in  this  State,  so  that  the  drain- 
age from  such  carcass  or  offal  may  be  taken  up  by  or  in 
such  stream,  pond,  lake,  or  reservoir,  or  who  allows  the 
carcass  of  any  dead  animal,  or  any  offal  of  any  kind,  to 
remain  in  or  upon  the  borders  of  any  such  stream,  pond, 
lake,  or  reservoir,  within  the  boundaries  of  any  lands 
owned  or  occupied  by  him,  or  who  keeps  any  horses, 
mules,  cattle,  swine,  sheep,  or  live-stock  of  any  kind 
penned,  corralled,  or  housed,  on,  over»  or  on  the  borders 
of  any  such  stream,  pond,  lake ,  or  reservoir,  so  that  the 
waters  thereof  shall  become  polluted  by  reason  thereof, 
is  guilty  of  a  misdemeanor,  and  ux)on  conviction  thereof 
shall  be  punished  as  prescribed  in  section  three  hundred 
and  seventy-seven  of  this  Code.  [In  effect  March  23rdf 
187C.] 

375.  Every  person  who  makes  or  keeps  gunpowder, 
nitro-glycerine,  or  other  highly  explosive  substance,  with- 
in any  city  or  town,  or  who  carries  the  same  through  the 
streets  thereof,  in  any  quantity  or  manner  such  as  id  pro- 
hibited by  law,  or  by  any  ordinance  of  such  city  or  town, 
is  guilty  of  a  misdemeanor. 

376.  Every  master  of  a  vessel  subject  to  quarantine  or 
visitation  by  the  quarantine  officer,  arriving  in  the  port 
of  San  Francisco,  who  refuses  or  omits— 

1.  To  proceed  with  and  anchor  his  vessel  at  the  place 
assigned  for  quarantine,  at  the  time  of  his  arrival ;  or, 

2.  To  submit  his  vessel,  cargo,  and  passengers  to  the 
examination  of  the  quarantine  officer,  and  to  furnish  all 
necessary  information  to  enable  that  officer  to  determine 
to  what  length  of  quarantine  and  other  regulations  they 
ought,  respectively,  to  be  subject;  or, 


37&-8  CBIMBS  AGAINST  PUBLIC  HEALTH.  IfJH 


3.  To  remain  with  hia  vessel  at  the  quarantine  during 
the  period  aA^isrued  for  iier  quarantine,  and  while  at  quar- 
antine to  comply  with  the  regulations  prescribed  by  law, 
and  with  such  as  any  of  the  oHicers  of  health,  by  virtue  of 
aathority  given  them  by  law,  shall  prescribe  in  relation 
to  his  vessel,  his  cargo,  himself,  his  passengers,  or  crew; 
—  is  punishable  by  imprisonment  in  the  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  two  thousand 
dollars,  or  both.    [In  effect  Marc'i  9th ,  1878] 

See  Pol.  Code,  §§  3004-3032;  id.  £i  3^13, 3914, 3017-3019. 

377.  Every  person  who  is  charged  with  a  duty  relat- 
ing to  the  registration  of  dc^aths,  under  chapter  three,  title 
seven,  of  the  Act  to  establish  a  Politicril  Code,  approved 
March  12th,  eighteen  hundred  and  seventy-two,  who— 

1.  Willfully  fails  to  keep  a  registry  of  the  name,  age, 
residence,  and  time  of  death  of  a  decedent;  or, 

2.  Willfully  fails  to  register  with  the  County  Recorder 
a  certified  copy  of  such  register,  as  is  provided  for  in  said 
chapter;  or, 

3.  Willfully  inters,  cremates,  or  otherwise  disposes  of 
any  human  body,  in  any  city,  county,  or  city  and  county, 
without  having  first  obtained  a  permit,  as  provided  for  in 
said  chapter;  or, 

4.  Willfully  grants  a  permit  for  the  interment,  crema- 
tion, or  disposition  of  a  dead  human  body,  without  the 
certificate  provided  for  in  said  chapter;  or, 

5.  Willfully  violates  any  of  the  laws  of  this  State  re- 
lating to  the  preservation  of  the  public  health ; 

Is  guilty  of  a  misdemeanor,  and  is,  unless  a  d  ifferent 
punishment  for  such  violation  is  prescribed  by  this  Code, 
punishable  by  imprisonment  in  the  county  jail  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  one  thousand  dol- 
lars, or  by  both  such  fine  and  imprisonment.  [Approved 
February  25th,  1889.] 

378.  Every  person  charged  with  the  performance  of 
any  duty  under  the  laws  of  this  State  relatin^j  to  the 
preservation  of  the  public  health,  who   willfully  neg- 
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lects  or  refuses  to  perform  the  same,  is  guilty  of  a  miide* 
meanor. 
See  Pol.  Code,  SS  29^-3063. 

379.  Every  person,  not  the  master  or  owner,  or  not 
authorized  to  act  as  pilot  under  the  laws  of  this  State, 
who  pilots  or  offers  to  pilot  any  vessel  to  or  from  any 
port  of  this  State  for  which  there  are  commissioned  or  li- 
censed pilots,  or  who  pilots  or  offers  to  pilot  any  vessel  to 
or  from  any  port  other  than  that  for  which  he  is  commis- 
sioned or  licensed,  and  for  which  there  are  pilots  so  com- 
missioned or  licensed,  is  guilty  of  a  misdemeanor.  [Ap- 
proved March  30th,  in  effect  July  1st,  1874.] 

See  PoL  Code,  §§  2429-2447. 2457-2468, 2476-2491,  and  note. 

380.  !Every  apothecary,  druggist,  or  person  carrying 
on  husiness  as  a  dealer  in  drugs  or  medicines,  or  person 
employed  as  clerk  or  salesman  by  such  person,  who,  in 
putting  up  any  drugs  or  medicines,  or  making  up  any 
prescription,  or  filling  any  order  for  drugs  or  medicines, 
willfully,  negligently,  or  ignorantly  omits  to  label  the 
same,  or  puts  an  untrue  label,  stamp,  or  other  designation 
of  contents,  upon  any  box,  bottle,  or  other  package  con- 
taining any  drugs  or  medicines,  or  substitutes  a  different 
article  for  any  article  prescribed  or  ordered,  or  puts  up  a 
greater  or  less  quantity  of  any  article  than  that  prescribed 
or  ordered,  or  otherwise  deviates  from  the  terms  of  the 
prescription  or  order  which  he  undertakes  to  follow,  in 
consequence  of  which  human  life  or  health  is  endan- 
gered, is  guilty  of  a  misdemeanor,  or  if  death  ensues,  is 
guilty  of  a  felony. 

See  7  N.  T.  SSr7 ;  Clr.  Code,  SS  1706, 3333, 3523. 

381.  Every  person  who,  in  putting  up  in  any  bag, 
bale,  box,  barrel,  or  other  package,  any  hops,  cotton, 
wool,  grain,  bay,  or  other  goods  usually  sold  in  bags, 
bales,  boxes,  barrels,  or  packages  by  weight,  puts  in  or 
conceals  therein  anything  whatever,  for  the  purpose  of 
increasing  the  weight  of  such  bag,  bale,  box,  barrel,  or 
package,  with  intent  thereby  to  sell  the  goods  therein,  or 
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to  enable  another  to  sell  the  same,  for  an  increased 
weight,  iB  punishable  by  fine  of  not  less  than  twenty-five 
dollars  for  each  offense.  [Approved  March  30th,  in  ef- 
fect July  1st,  1874.] 

382.  Every  person  who  adulterates  or  dilutes  any  ai> 
tide  of  food,  drink,  drug,  medicine,  spirituous  or  malt  li« 
quor,  or  wine,  or  any  article  useful  in  compounding  them, 
with  a  fraudulent  intent  to  offer  the  same  or  cause  or  per^ 
mit  it  to  be  offered  for  sale  as  unadulterated  or  undiluted, 
and  every  person  who  fraudulently  sells,  or  keeps  or  of* 
fers  for  sale  the  same,  as  unadulterated  or  undiluted,  is 
guilty  of  a  misdemeanor. 

Adulteration  of  food.— To  render  untrholesome  any  food  to  be  eon- 
•omed  is au  iudlctabie  iiuisAnce -3  Muula  ^b  s.  II ;  4  Camp.  12;  4  M:uile 
A  S.  214.  That  tlie  party  did  not  knuvr  that  the  provisious  were  adul- 
terated ba3  been  held  no  defense— 2  Allen,  160;  Did. 4ii:>;  15Mee8.  ^ 
IV.  404;  lu  Allen,  lf)»:  103  Mass.  444:  10  B.  L  258;  6  Parker  Cr.  B.S55; 
contra,  Farrell  v.  State,  33  Ohio  St.  4dtf. 

383.  Every  person  who  knowingly  sells,  or  keeps  or 
offers  for  sale,  or  otherwise  disposes  of  any  article  of  food, 
drink,  drug,  or  medicine,  knowing  that  the  same  ha^t  bo- 
come  tainted,  decayed,  spoiled,  or  otherwise  unwhole- 
some or  unfit  to  be  eaten  or  drank,  with  intent  to  permit 
the  same  to  be  eaten  or  drank,  is  guilty  of  a  misdemeanor. 

384.  Every  person  who  willfully  or  negligently  sets 
on  fire,  or  causes  or  procures  to  be  set  on  fire,  any  woods, 
prairies,  grasses,  or  grain,  on  any  lands,  is  guilty  of  a  mis- 
demeanor. 

See  Act  of  1872,  Destmctlon  of  Forests,  Appendix,  p.  713. 

385.  Every  person  who,  at  the  burning  of  a  building, 
disobeys  the  lawful  orders  of  any  public  officer  or  fire- 
man, or  offers  any  resistance  to  or  interferes  with  the 
lawful  efforts  of  any  fireman  or  company  of  firemen  to 
extinguish  the  same,  or  engages  in  any  disorderly  con- 
duct calculated  to  prevent  the  same  from  being  extin- 
guished, or  who  forbids,  prevents,  or  dissuades  others 
from  assisting  to  extinguish  the  same,  is  guilty  of  a  mis* 
demeanor. 

Bee  PoL  Code,  SS  3335-3345. 
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386.  Every  person  who  demands  or  receives  compen- 
sation for  the  nse  of  any  bridge  or  ferry,  or  sets  up  or 
keeps  any  road,  bridge,  ferry,  or  constructed  ford,  for  the 
purpose  of  receiving  any  remuneration  for  the  use  of  the 
same,  without  authority  of  law,  is  guilty  of  a  misde- 
meanor. 

387.  Every  person  who,  having  entered  into  an  under- 
taking to  keep  and  attend  a  ferry,  violates  the  conditions 

of  such  undertaking,  is  guilty  of  a  misdemeanor. 
See  SS  2850. 2854. 

388.  Every  person  who  willfully  rides  or  drives  faster 
than  a  walk  on  or  over  any  toll-bridge,  lawfully  licensed, 
is  punishable  by  fine  not  exceeding  twenty  dollars. 

389.  Every  person  not  exempt  from  paying  tolls,  who 
crosses  on  any  ferry  or  toll-bridge,  or  passes  through  any 
toll-gate,  lawfully  kept,  without  paying  the  toll  therefor, 
and  with  intent  to  avoid  such  payment,  is  punishable  by 
fine  not  exceeding  twenty  dollars. 

390.  Every  person  in  charge  of  a  locomotive  engine, 
who,  before  crossing  any  traveled  public  way,  omits  to 
cause  a  bell  to  ring  or  steam-whistle  to  sound  at  the  dis- 
tance of  at  least  eighty  rods  from  the  crossing,  and  up  to 
it,  is  guilty  of  a  misdemeanor. 

Bee  CW.  Code,  S  4%.  A  habltiial  fallare  to  giye  WAmlnirs  and  sisnals 
ou  liiterttectiug  roads  is  indictable— 13  Busb,li88.    See  Civ.  Code,  S  48S. 

391.  Every  person  who  is  intoxicated  while  in  charge 
of  a  locomotive  engine,  or  while  acting  as  conductor  or 
driver  upon  any  railroad  train  or  car,  whether  propelled 
by  steam  or  drawn  by  horses,  or  wliilo  acting  as  train  dis- 
patcher, or  as  telegraph  operator  rereiving  or  trannmit- 
ting  dispatches  in  relation  to  the  movement  of  trains,  is 
guilty  of  a  misdemeanor. 

See  Pol.  Code,  SS  2920-2033. 

392.  Every  person  who,  in  making  up  or  running  rail- 
road trains,  places  or  runs,  or  causes  to  be  placed  or  run, 
any  freight  car  in  the  rear  of  passenger  cars,  is  guilty  of  a 
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misdemeanor;  and  if  loss  of  life  or  limb  results  from  such 
placing  or  running,  is  guilty  of  felony.  The  term  *'  freight 
car,"  as  used  in  this  section,  does  not  include  a  baggage, 
express,  or  mail  car. 

393.  Every  engineer,  conductor,  brakeman,  switch- 
tender,  or  other  officer,  agent,  or  servant  of  any  railroad 
company,  who  Ls  guilty  of  any  willful  violation  or  omis- 
sion of  his  duty  as  such  ofBcrer,  agput,  or  servant,  where- 
by liuman  Lfe  or  safety  is  endangered,  the  punishment  of 
which  is  not  otherwise  x^rescribed,  is  guilty  of  a  misde- 
meanor. 

394.  Every  person  who  willfully  exposes  himself  or 
anothermfilicted  with  any  contagious  or  infectious  dis- 
ease, in  any  public  place  or  tborou  hfare,  except  in  his 
necessary  removal  in  a  manner  the  least  dangerous  to  the 
public  health,  is  guilty  of  a  misdemeanor. 

395.  Every  person  who  willfully  makes  or  publishes 
any  false  statement,  spreads  any  false  rumor,  or  employs 
any  other  false  or  fraudulent  means  « r  device,  with  in- 
tent to  adect  the  market  price  of  any  kind  of  property,  is 
guilty  of  a  misdemeanor. 

396.  Every  person  driving  any  conyeyance  drawn  by 
horses,  upon  any  public  road  or  way,  who  causes  or  suf- 
fers his  horses  to  run,  with  intent  to  pass  auother  convey- 
ance, or  to  x^rcvent  such  other  from  passing  his  own,  is 
guilty  of  a  misdemeanor. 

397.  Every  person  who  sells  or  furnishes,  or  causes  to 
be  sold  or  furnished,  intoxicating  liquors  to  any  habitual 
or  common  drunkard,  or  Indian,  is  guilty  of  a  misde- 
meanor. [Approved  March  26th,  1S74;  in  effect  sixty 
dnys  after  passage.] 

See  Act  of  1872.  Sale  of  Llqaors  to  Minors,  Appendix,  p.  716. 

398.  Every  person  who  sells  or  furnishes  to  any  In- 
dian any  fire-arm,  or  ammimition  therefor,  is  guilty  of  % 
misdemeanor. 
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399.  If  the  owner  of  a  misehieTous  animal,  knowing 
its  propensities,  willfully  suffers  it  to  go  at  large,  or  keeps 
it  without  ordinary  care,  and  suoh  animal,  while  so  at 
large,  or  while  not  kept  with  ordinary  care,  kills  any  hu- 
man heing  who  has  taken  all  the  precautious  which  the 
circuniHtauces  permitted,  or  which  a  reasonable  person 
would  ordinarily  take  in  the  same  situation,  is  guilty  of 
a  felony. 

400.  Every  person  who  deliberately  aids,  or  advises, 
or  encounigos  another  to  commit  Huicide,  is  guilty  of  a 
felony.    [Approved  March  30th,  in  effect  July  1st,  1874.] 

400.  Every  person  exhibiting  the  deformities  of  an- 
other, or  his  own  deformities,  for  hire,  is  guilty  of  a  mis- 
demeanor; and  every  person  who  shall  by  any  artificial 
means  give  to  any  person  the  appearance  of  a  deformity, 
ami  shall  exhibit  such  persim  fur  hire,  shall  be  guilty  ot  a 
mlsilemeanor.    [Approved  February  4th,  1874.  J 

400.  Any  person,  persons,  company,  or  corporation, 
wbo  shall  bring,  or  cause  to  bo  brought,  or  aid  in  bringing 
into  thirt  State  any  sheep,  hog,  horse,  or  cattle  of  any 
kind,  or  any  domestic  animals  of  any  kind,  knowing  the 
same  to  be  affected  with  any  contagious  or  infectious 
diseases,  shall  be  guilty  of  a  misdemeanor.  [Approved 
March  19th,  1889.] 

401.  Every  animal  having  glanders,  or  farcy,  shall  at    ^  ^/! — 
once  be  deprived  of  life  by  the  owner  or  person .  having  7-  ^ 
charge  thereof ,  upon  discovery  or  knowledge  of  its  condi- 
tion; and  any  such  owner  or  person  omitting  or  refusing  to 

comply  with  the  provision  of  this  section  shall  be  guilty  of 

a  misdemeanor.    [In  effect  AprillGth,  1880.]  ,,     *,'   ^ 

401.    Every  person  who  adulterates  candy,  by  using  \^Ji^..J-^ — ' 
its  manufacture  terra  alba,  or  any  other  deleterious  sub-    ^  7 
stance  or  substances,  or  who  sells  or  keeps  for  sale  any       ' 
candy  or  candies  adulterated  Mth  terra  alba,  or  any 
other  deleterious  substance  or  substances,  is  guilty  of  a 
misdemeanor.    [In  effect  March  16th,  1878.] 
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TITLE   XL 

Of  Crimea  against  the  Public  Peace. 

I  401.   DIstartMyioa  of  pablic  meetings,  other  tluui  roUgioos  or  poltt- 

loO. 
I  404.   *«  Riot  "defined. 
S  405.  lUot,  ponlahment  of. 
S406.   *«  Rout  "defined. 
S  497.  ''  Unlawful  anembly  "  defined. 
S  408.  runlshment  of  rout  and  unlawful  assembly. 
S  409.  Remaining  present  at  place  of  riot,  etc..  after  warning  to  dl» 

perse. 
I  410.   Mafristrates  neglecting  or  refusing  to  disperse  rioters. 
S  411.   Consequence  of  resisting  process  after  a  county  iias  been  d<^ 

clared  iu  a  state  of  insurrection. 
I  413.   Prize  fighU. 

I  413.   Persons  present  at  prise  fights. 
S  414.   Leaving  tho  State  to  engage  in  prise  fights. 
S  415.   Disturbing  tho  peace  in  night-time. 
S  416.  Refusing  to  disperse  upon  lawful  command. 
I  417.  Exhibiting  deadly  weapon  in  rude,  etc.,  manner,  or  using  tho 

same  unlawfully. 
I  418.   Forcible  entry  and  detainer. 
S  419.  Returning  to  talce  possession  of  lands  after  being  remoTod  by 

legal  proceedings. 
S  420.   Inciting  riot.   [Repealed.] 

403.  Every  person  who,  witlio.ut  authority-  of  law, 
willfully  disturbs  or  breaks  up  any  assembly  or  meetiuf?, 
not  unlawful  in  its  character,  other  tlian  such  as  is  ineu* 
tioned  in  sections  fifty-nine  and  tliree  liundred  and  two, 
is  guilty  of  a  misdemeanor. 

Disturbing  meetings.— A  diRturbnnce  of  any  public  meeting  Is,  at 
comuiou  law.  luUictame— 3J  Itarb.  Hii  '^  Ginuit  Cas.  44*6;  54  luU.  (>*>;  51 
Me.  IJi);  1  McCord,  117;  3  Tex.  CC.  App.  lib;  i\»  a  town  meeting— itf 
Mans.  383;  or  a  meeting  of  scbool  <lirp':ior»— 59  Pa.  8t.  'iiifi.  To  niulost 
ah«l  disturb  have  a  well-defliied  meaaiug— 53  Ala.  KM.  Tho  naturai 
teudeucy  of  tUo  actrmuiit  be  to  dLsiuA-b  tlio  nssemblage— 28  Iiid.  3b4; 
Smith  (Ind.)  4U8;  and  the  disturbance  must  be  wil!ful  imd  de8igue<l~ 
1  Gray,  480.  A  man  may  hiss  an  actor  on  the  stage— o  Tex.  Ct.  App. 
116;  1  Craw.  A  D.  156;  but  not  for  the  purpose  of  ruining  the  play  or 
the  actor-2  Camp.  858. 
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404.  Any  use  of  force  oi  violence,  dlatorbing  the  pub- 
lic peace,  or  any  threat  to  oae  such  force  or  Tioleuce,  if 
acconpHiiied  by  Inunediate  power  of  execution,  bj  two 
or  moie  peraouB  actlDg  to|[etheT,  and  witboat  antbority  of 
law,  is  a  riot. 


IT  jwrwcu  mns 

pFaBA3ni.«l  As,    X     at    111.       Ik  Ub 

lUT   uta     Ld.  Biviii.4at.    Cat*  Kauln 

atnuurba  couuntttea  w  era  only  two  neriKin*  are  ac 
gmiced        mint  nenoubt  present  Rlqinj  Ml     uctl  — SJlil 

»fm  O  Cmn,     Mum*.  aTTS)  HlMurtBuce       tlio 

r'iceuiiulie  Itaeiecutioa  Kane  pd  Me  t-l  pear  IM 
R        H7        La    Bepone     W 

405.  Every  person  wlio  participates  In  any  riot  is 
punishable  by  imprisonment  in  the  county  jdil  not  ex- 
ceedlns  two  years,  or  by  line  not  exceeding  two  thousand 
dollars,  or  both. 

Liabllltjt  of  penlei Riot  at  commoii  law  laBmUdemeanor.  punlab- 

lucfle,  prOiBoK,  or  lakonait  In  It,  whetlier  l)y  wortlj,  sj^j  or  R»* 
Ua.Sii@:  2JVt.K^  Ac)iiJ8.^7l  9Car,  AP.  i^l  WtMorepr^£acaa]on< 

rxu.  CODE— IS. 
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Will  not  render  one  liable— 11  Cox  0.  C.  330.   A  person  who  eommenees 

M  riot,  but  abandons  it  before  U  ij  iiuished,  Is  liable  for  tbe  whole— IS 
Blch.  93;  3  Cox  C.  0. 288.   Women  may  be  guilty  of  the  oifense— 2  Ld. 

?^ym.  1284;  and  a  minor  may  be  convicted  o'  tnid  offense— 1  Arch.  O. 
r.  13;  but  an  infant  under  the  a^e  of  discretion  cannot— 2  Ld.  Baym. 
1281. 

408.  Whenever  two  or  more  persoas,  assembled  and 
acting  together,  make  any  attempt  or  advance  toward  the 
commission  of  an  act  which  would  be  a  riot  if  actually 

committed,  such  assembly  Is  a  rout. 

Root.— A  disturbance  of  tbe  peace  uy  persons  aaiembllng  with  intent 
to  do  a  riotous  act,  and  actually  movinff  toward  Its  execntion,  is  a 
rout— 2  Wliart.  Cr.  L.  8th  ed.  $  ia3ti;  i  Buss.  Cr.  »th  ed.  878.  At  common 
law  at  least  three  persons  are  necessary  to  constitute  the  offense — ^l 
Hawk.  P.  C.  ch.  &i.  §  1.  Where  the  requisite  number  of  persons  meet, 
stake  money,  anil  propose  to  engage  in  a  prize-tight,  it  is  a  rout— S 
Spear,  599;  and  all  present  aiding  and  encouratfingare  equally  guilty— 
Itt  Mass.  389;  1  Boot,  27A;  3  Mon.  210. 

407.  Whenever  two  or  more  persons  assemble  together 
to  do  an  unlawful  act,  and  separate  without  doing  or  ad- 

.Tancing  toward  it,  or  do  a  lawful  act  in  a  violent,  boister- 
ous, or  tumultuous  manner,  such  assembly  is  an  unlawful 

assembly. 

Unlawful  assembly.— At  common  law  it  is  an  assemblage  of  three 
or  more  persons  with  intent  to  do  that  which  if  done  would  make 
them  rioters,  but  making  no  motion  toward  doing  the  act^lS  Me.  346: 
2  McCord.  117;  3  Barn.  £  Aid.  5mi  4  Car.  &  P.  373;  6  id.  154;  »  id.  431: 6 
Up.  Can.  C.  P.  372;  ns  an  a/sembly  to  witness  <'v  prize-flght— 2  Car.  A  P. 
234;  4  id.  537;  or  an  assemblage  met  to  go  night-poaching— 6  Car.  &  P. 
£71.  To  constitute  tbe  offense  no  overt  act  of  violence  is  necessary— ft 
Up.  Can.  C.  P.  372.  Persons  lawfully  assembled  mav  become  an  unlaw- 
ful assembly  if  their  conduct  becomes  such  as  wo'.iid  have  made  them 
an  unlawful  assembly  at  the  outset— 18  Me.  34(>;  2  McCord,  117;  1  HilL 
S.  C.  862:  6  Yerg.  525;  4  Pa.  L.  J.  33;  and  see  14  Mo.  147;  3  Stark.  79;  • 
Car.&P.9L 

408.  Every  person  who  participates  in  any  rout  or  nn* 
lawful  assembly  is  guilty  of  a  misdemeanor. 

Xiiability  of  parties.— All  present  aiding  are  equally  guilty— 16 
~;  1  Boot,  275;  3  Mon.  2i(>. 


409.  Every  person  remaining  present  at  the  place  of 
any  riot,  rout,  or  unlawful  assembly,  after  the  same  has 
been  lawfully  warned  to  disperse,  except  public  officer! 
and  persons  assisting  them  in  attempting  to  disperse  the 
same,  is  guilty  of  a  misdemeanor. 

410.  If  a  magistrate  or  officer,  having  notice  of  an  un- 
lawful or  riotous  assembly,  mentioned  in  this  chapter. 
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neglects  to  proceed  to  tlie  place  of  assembly,  or  as  near 
thereto  as  he  can  witli  safety,  and  to  exercise  the  author- 
ity with  which  he  is  invested  for  suppressing  the  same 
and  arresting  the  offenders,  he  is  guilty  of  a  misdemeanor. 

Suppression  of  riots.— A  Justice  of  the  peace  is  liable  for  not  trying 
to  suppress  a  riot— 1  Yoates,  410;  so,  to  refuse  to  ai<lanonicer  ia  trying 
to  suppress  a  riot  is  an  ofiense— see  9  Ho.  268;  Addis.  277;  I  Car.  &  Nu 
114. 

411.  A  person  who,  after  the  publication  of  tlie  proc* 
lamation  authorized  by  section  seven  hundred  and  thirty- 
two,  resists  or  aids  in  resisting  the  execution  of  process 
in  any  county  declared  to  be  in  a  state  of  insurrection,  or 
who  aids  or  attempts  the  rescue  or  escape  of  another  trom 
lawful  custody  or  confinement,  or  who  resists,  or  aids  in 
resisting  any  force  ordered  out  by  the  governor  to  quell 
or  suppress  an  insurrection,  is  punishable  by  imprison* 
ment  in  the  State  prison  not  less  than  two  years. 

See  ante,  S  148;  post,  731. 

412.  Every  person  who  engages  in,  instigates,  en- 
courages, or  promotes  any  ring  or  prize  light,  or  any 
other  premeditated  fight  or  contention,  (without  deadly 
weapons)  either  as  principal,  aid,  second,  umpire,  sur- 
geon, or  otherwise,  is  punishable  by  imprisonment  in  the 

State  prison  not  exceeding  two  years. 

Affiray.— An  affray  is  a  fighting  by  mutual  consent  by  two  or  more 

rersons  in  somepublic  place,  to  the  terror  of  the  people— 6  Daua,  2^3; 
Hmup'a.5l!^:5Yerg.356;13Ga.  322; 53 Ala. 640;  lOMass.518;  6J.J.Mar. 
615;  see  15  Ark.  204;  either  actual  orpresiunptlve  terror— 5  Strob.  53;  35 
Ala.  SH2.  There  must  beactual  fightiug  by  at  least  two  persons— 53  Ala. 
MO;  1  Blackf.377;  6Yerg.856:  4  Humph.  429;  see  4  Hawks, 356;  2Teun. 
198.  It  Includes  assault  and  battery— 40  Ind.  18;  S.  G.  1  Green  C.  R. 
554;  53  Ala.  640:  15  Ark.  204.  The  place  of  flghtiug  must  be  public— 21 
Ala.  218;  22  id.  15;  IS  6a.  322;  3  Heisk.  278;  5Btrob.  53;  8  Humph.  84;  22 
Ind.  208. 

Liability  of  parties.— All  persons  present,  aiding  and  encouraging, 
are  eqaally  guilty— 13  Oa.  322;  16  Mass.  389;  1  Boot,  275: 3  Mon.  216:  see 
71  N.  C.  288.  Every  person  concerned  in  a  duel  is  equally  responsible-* 
9  l/eigtu  603.   As  to  surgeons— see  24  Oratt.  624. 

413.  Every  person  willfully  present  as  a  spectator  at 
any  fight  or  contention  mentioned  in  the  preceding  seo- 
^on,  is  gnilty  of  a  misdemeanor. 

414.  Every  person  who  leaves  this  State,  with  intent 
to  evade  any  of  the  provisions  of  the  last  two  sections^ 
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and  to  commit  any  act  out  of  tbis  State,  such  as  is  pro* 

kibited  by  tbem,  and  wbo  does  any  act  wbicb  would  be 

punisbable  under  tbese  provisions,  if  committed  within 

tbis  State,  is  punisbable  in  tbe  same  manner  as  be  would 

bave  been  in  case  sucb  act  bad  been  committed  witbin  tbis 

State. 

Leaving  State  to  fl^bt  a  duel.— A  challenge  to  flgbt  in  another  State 

tho  Stato  ill  \vhl(?h  llie  olKiUcug*  Is  IsSued— 3 
&J  Ga.  S32;   1  Hawks,  4.>7;  sco  12  AU.  Tiiii  2 
?cessary  to  provo  tliatlhjchallengo  ever  reached 
Its  destination— 'J  Camp.  50'6.    Tbu  olfen.se  U  coutiniiuu.^  and  U  triable 
in  the  State  where  the  challenge  Issned— Thai  h.  C  C.  3iM);  3  Brev. 
243;  5»  Ga.  332;  1  Hawks,  4b7;  see  12  Ala.  27(i;  2  Camp.  5uo. 

415.    Every  person  wbo  maliciously  and  willfully  dis- 
^    \  turbs  tbe  peace  of  any  neigbborbood  or  person,  by  loud 
^  "^or  unusual  noise,  or  by  tumultuous  or  offensive  conduct, 
N^  ^  or  threatening,    traducing,    quarreling,    challenging    to 
Vj     fight  or  lighting,  of  who,  on  the  public  streets  of  any  un- 
^"^  \  incorx>orated  town,  or  upon  the  public  highways  in  sucb 
>&  unincorporated  town,  run  any  horse-race,  either  for  a 
^  ^  wager  or  for  amusement,  or  Hres  any  gun  or  x^istol  in  sucb 
*■  .^ISinincorporated  town,  or  use  any  vulvar,  profane,  or  iu- 
>^^  decent  language  witbin  tbe  presence  or  hearing  of  women 
'^  or  children,  in  a  loud  and  boisterous  manner,  is  guilty  of 
V  0,  misdemeanor;   and  upon  conviction  by  any  court  of 
ix    '    competent  jurisdiction,  shall  be  punished  by  tine  not  ex- 
ceeding two  hundred  dollars,  or  by  imprisonment  in  tbe 
county  jail  for  not  more  than  ninety  days,  or  by  both  tine 
and  imprisonment,  or  either,  at  the  discretion  of  tbe  court. 
[In  effect  March  '-Oth,  1878.] 

Breach  of  peace.— All  acts  tending  to  disturb  tbe  public  peace  are 
Indictable  at  comiiioii  law— see  1  uiah.  C.  L.  otb  eu.  ;»  533;  acts  bT 
which  tho  i»ea(te  aiul  focurity  of  the  public  are  disturbed— see  4  UL 
Cuiu.  142.  Ihcre  ncuU  uuC  be  such  conduct  as  unioiuiis  to  assault  and 
battery- 2'>  Conu.  72.  aIio  followiu:/  are  cxarai>its  of  tuo  offense  at 
t'oiiiujuii  law:  Malting  iuud  nuUcs,  t  tc,  iu  tiie  lu^ht-ilme— 4  lud.  114; 
loud  Hud  viuieut  iauguage,  uiiprobiiuas  t'ljithcts,  and  exclajuationsat* 
tiactiiig  ciuwds,  cvcu  when  (uuiuiittctlia  one's  own  huuse— 4iy  Masa^ 
4.i7.  The  offense  uf  a  ('onnuou  brawler  may  be  comniitted  by  mere 
epithcis  usid  in  the  heat  of  private  quiurt  1— !•:)  Mass.  4^7.  DriTiug  • 
cariui^^e  through  theistreet:)  at  a  ratoBuch  as  to  endanger  the  safety 
of  pedeatriaud— Peters  C.  C.  3.-0;  3  V/licil.  C.  C.  3U4;  riding  or  going 
armed  with  dangerous  or  unusual  wcapouR— Sired. 4i8:  HuythlugcbK 
tends  to  provoive  or  excite  oiliers  to  breui;  tuo  peace — 1  Hi.  Colli.  l9(b 
as  siureacQug  false  news  to  create  discord  between  persons— 4  lil.  Cool 


a 


* 


lui  blH  ud  pretended  prapIiTCtes— Id;  euterltigonlanilbTlarceand 
Ihrcmlijg  ODC  ft  penoD  who  bn  ■  Bated  pmmMoq— 7  InU.  HO. 

chBllangiDg  to  fiebt— la  Iba  Imltlnf,  or  IhtUiw,  oi  proraUng  an- 
otberUflent— Hob.^lJ,  AchillniaBMflalitwltlunitdetdhrmspODi 
lBindtcuae(i3iuiBtteinpt.DriiiilneiiiftitUiapeace-31)ieT.IM:  1 
Bank».4a;i2I^wBe[K>rter.l«tiNIII.IW;  lltena.KI.  No partlciilar 
romiofiranlsHneceinry.ftbanpeMliHiortMnforUiFlury— llAlft. 

Ba^-m.  1U31.   See  l>esl;y'8  CrlDi.  Lan,  S  C»  ■. 
'•liUiicioia]7"aiid"wiUfIiU7."-Seean«,ST.'iib(1.4ild.subd.l. 

416.  If  two  or  more  persona  aasembla  for  tbe  purpoEB 
dF  disturbing  tbe  public  peace,  or  committiDg  uriy  unlair- 
ful  act,  and  do  not  disperse  on  being  desired  or  com- 
manded BO  to  do  by  a  pnbUc  officer,  the  persona  so  offend- 
iDg  are  Beverally  sniltj  of  a  misdemeanor. 

417.  Every  person  wbo,  not  to  necessary  HU-der«Dse, 
in  tbe  presence  of  two  or  more  persons,  draws  or  ezbibila 
ftny  deadly  weapon  In  a  rude,  angry,  and  tbreatening 
manner,  oi  who,  in  any  manner,  unlawfully  uses  the 
same,  in  any  fl^tit  oi  quarrel,  ia  guilty  of  a  mlademeauor. 

Eiblbltlne  weapong.—Tiio  sppeaisnce  la  pqMlc,  armed  wicli  a  dan- 
fuoaa  weapon,  lij  an  luOlctable  oaeiue— 3  lied.  119. 

4la.  Every  person  nsina  or  pcocnriog,  encouraj^ng  or 
assisting  anotber  to  use  any  force  or  violence  In  entering 
Dpon  oc  detaining  any  lands  or  other  possessions  of  an- 
other, except  in  tbe  cases  and  in  the  manner  allowed  by 
law,  Ib  gaiky  of  a  misilemGanor. 

FoTolble  u-r  <deUtD- 


BrewM.  iSi; 
iUl4JcHies. 


aftl&Wul' 


.§3  419-20     CSIMB8  AGAINST  PUBUO  PBAOB.  174 

Where  the  most  Rnmmary  ciyll  remedies  are  giTen— 5  Blun.  277:  1  BroT. 
119;  2  Dcv.  120;  3  Har.  (t)el.)  205;  3  Mass.  215;  1  Me.  22.  See  13  Pa.  St. 
S!f3;  but  see  2  Pars.  Cas.  411.  See  Desty's  Crim.  Law*  $&  99  b,  c;  and  aea 
Civ.  Code,  ^§  115D-1175. 

419.  Every  person  who  has  been  removed  from  any 
lands  by  process  of  law,  or  who  hiis  removed  from  any 
lands  pursuant  to  the  lawful  adjudication  or  direction  of 
any  court,  tribunal,  or  officer,  and  who  afterwards  unlaw- 
fully returns  to  settle,  reside  upon,  or  take  possession  of 
such  lands,  is  guilty  of  a  misdemeanor. 

420.  Eepealed.    [In  effect  February  7th,  1880.] 
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TITLE  Xn. 

Of  Cximes  against  the  Revenne  and  Property  of 

this  State. 

I  I2i  Embezadement  and  f  alslflcatlon  of  accounts  by  public  offlcen. 
S  42S.  QfAcezs  neglecting  to  pay  oyer  public  moneys. 
S 126.  "  Public  moneys/'  as  used  in  the  preceding  section,  defined. 
S  427.  F&ilure  to  pay  orer  fines  and  forfeitures  receired*  a  mis  do 

meaner. 
S 128.  Obstructing  officer  in  collecting  rerenue. 
S  429.  Bef using  to  give  assessor  list  of  property,  or  glvix^  false  name. 
S  430.  Malring  false  statements,  not  under  oath,  in  reference  to  taxes. 
S  431.  Delivering  receipts  for  pollotaxes,  other  than  prescribed  by 

law,  or  coUecting  poll-taxes,  etc.,  without  giving  the  receipt 

prescribed  by  law. 
S  432.  Having  blank  receipts  for  licenses,  etc.,  other  than  those  pro- 

scribed  by  law. 
S433.   Repeated. 

S  434.  Befuslng  to  give  name  of  persons  in  employment*  ete. 
S  435.  Carrying  on  business  without  license. 
S  438.  Unlawfully  acting  as  auctioneer. 

5437.  Repealed. 

5438.  Repealed, 

1 438.  E£Fecting  insurance  on  account  of  foreign  companies  that  have 

not  complied  with  tho  laws  of  this  State. 
1 440.  Officer  charged  with  collection,  etc.,  of  revenue,  refusing  to 

permit  inspection  of  his  books. 
f  441.  Board  of  examiners,  controller,  and  treasurer  neglecting  cer* 

tain  duties. 

1442.  Having  State  arms,  ete. 

1 443.  Selling  State  arms,  etc. 

424.  Each  officer  of  this  State,  or  of  any  county, 
city,  town,  or  district  of  this  State,  and  every  other  person 
charged  with  the  receipt,  safe-keeping,  transfer,  or  dis- 
bnisement  of  public  moneys,  who  either— 

1.  Without  authority  of  law,  appropriates  the  same,  or 
any  portion  thereof,  to  his  own  use,  or  to  the  use  of  an- 
other; or. 
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2.  Loans  the  same,  or  any  portion  thereof;  or,  having 
the  possession  or  control  of  any  public  money,  makes  a 
profit  out  of,  or  uses  the  same  for  any  purpose  not  author- 
ized by  law;  or 

3.  Fails  to  keep  the  same  in  his  possession  until  dis- 
bursed or  paid  out  by  authority  of  law;  or, 

4.  Unlawfully  deposits  the  same,  or  any  portion  thereof, 
in  any  bank,  or  with  any  banker  or  other  person;  or, 

6.  Changes  or  converts  any  portion  thereof  from  coin 
into  currency,  or  from  currency  into  coin  or  other  cur- 
rency, without  authority  of  law;  or, 

6.  Knowingly  keeps  any  false  account,  or  makes  any 
false  entry  or  erasure  in  any  account  of  or  relating  to  the 
same;  or, 

7.  Fraudulently  alters,  falsifies,  conceals,  destroys,  or 
obliterates  any  such  account;  or, 

8.  Willfully  refuses  or  omits  to  pay  over,  on  demand, 
any  public  moneys  in  his  hands,  upon  the  presentation  of 
a  draft,  order,  or  warrant  drawn  upon  such  moneys  by 
competent  authority;  or, 

9.  Willfully  omits  to  transfer  the  same,  when  such 
transfer  is  required  by  law;  or, 

10.  Willfully  omits  or  refuses  to  pay  over  to  any  officer 
or  person  authorized  by  law  to  receive  the.  same,  any 
money  received  by  him  under  any  duty  imposed  by  law 
80  to  pay  over  the  same; 

—is  punishable  by  imprisonment  in  the  State  prison  for. 
not  less  than  one  nor  more  than  ten  years,  and  is  disqual- 
ified from  holding  any  office  in  this  State.    [In  effect  April 

ICth,  1880.] 

Fraud  and  breach  of  trust— An  office  is  a  particular  duty.chaige, 
or  trust;  a  ri^^ht  to  exercisea  public  function— 12  Iml.  969;  7  lu.  157 :  59 
Ala.  73:  and  to  commit  auy  fraud  or  breach  of  tnist  aScctlng  tho  pub- 
lic, is  indictable— see  2  Whart.  C.  L.  8th  cd.  §  1573  a.  A  comipt  mo- 
tive is  essential  to  constitute  the  offense— <>  B.  Mon.  171;  1  Leigh,  7U9; 
15  Wend.  277 ;  2  Dougr.  4 -'« ;  1  Term.  Ren.  663.  Tho  existenco  of  a  inotlye 
may  ue  inferred  from  the  nature  of  the  act,  or  from  the  circumstances 
of  the  whole  rase— 24  Minn.  158;  I  Salk.  380;  3  Doug.  327.  They  aro  lia- 
ble for  embezzlement  of  public  funds— 69  Me.  22;  or  the  conversion  of 
any  portion  of  the  publio  money  intrusted  to  them— !>1  111.  330.  A 
clerk  of  a  court  who  fraudulently  withholds  money  belonging  to  an 
estate  is  g\iilty  of  contempt— l  Biackf .  KM.  An  indictment  lies  agalnal 
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ft  TiQbUe  offleer  for  the  frandnlent  cooTCTrton  of  pobtle  moneys,  aV 
tliougb  be  and  bis  sureties  are  liable  ou  tbeir  official  boud— «i2  Me.  lHo. 

Sttbd.  A.   In  Georgia,  a  county  treasurer,  buying  an  order  on  the 
county  for  less  than  Us  par  yalue.  Is  indictable--47  Ga.  A22. 
Sabd.  6.   Officers  are  liable  for  a  habitual  nei^lect  to  aroonnt  for 


small  sums,  and  a  (nross  nc.  jrlei't  hi  kcepiii(f  a-couuts  is  presumptive  of 
cnllty  lutent— 6  It.  aton.  171;  so,  overseers  of  tlie  poor  are  Indictable 
for  not  accountint^  for  moneys  received  for  supplying  the  poor— see  54 


CaL408;  2Kerr,M3. 

8'4bd.  10.  Town  tax  oollectora  are  public  oflle«»T»—fi2  Me.  106;  and 
a  de/ae/6  tax  coilector  is  puiiitiliAbler  ft)r  embezalcment  of  iiioiiey  com- 
ing Into  his  hnnds  by  virtue  <if  liis  office— »»»  Me.,2J;  but  bU  fallnre  to 
nay  over  the  luuiieys  to  the  proper  autuorlty,  attboucrh  uiicxplainPd, 
IS  not  presiunptlou  of  a  felonious  appropriation— M  C'al.  64.  Kcports 
of  public  moneys  received  apply  to  ministerial  officers*— 2  Tex.  Ct. 
App.  fi2A.  A  selectman  is  a  public  officer,  aud  may  be  a  receiver  of 
public  moneys-^  N.  U.  610.   See  62  111.  127. 

425.  Every  officer  charged  with  the  receipt,  safe-keep- 
ing, or  disbursement  of  public  moneys,  who  neglects  or 
fails  to  keep  and  pay  over  the  same  in  the  manner  pre- 
scribed by  law,  is  guilty  of  felony. 

426.  The  phrase  "  public  moneys,"  as  used  in  the  two 
preceding  sections,  includes  all  bonds  and  evidence  of  in- 
debtedness, and  all  moneys  belonging  to  the  State,  or  any 
city,  county,  town,  or  district  therein,  and  all  moneys, 
bonds,  and  evidences  of  indebtedness  received  or  held  by 
State,  county,  district,  city,  or  town  officers  in  their  offi* 
cial  capacity. 

427.  If  any  clerk,  justice  of  the  peace,  sheriff,  or  con- 
stable, who  receives  any  fine  or  forfeiture,  refuses  or  neg- 
lects to  pay  over  the  same  according  to  law,  and  within 
thirty  days  after  the  receipt  thereof,  he  is  guilty  of  a  mis- 
demeanor. 

See  jHwt.SS  1457, 1570. 

428.  Every  person  who  willfidly  obstructs  or  hinders 
any  public  officer  from  «ollecting  any  revenue,  taxes,  or 
other  sums  of  money  in  which  the  people  of  this  State  are 
interested,  and  which  such  officer  is  by  law  empowered 
to  collect,  is  guilty  of  a  misdemeanor. 

429.  Every  person  who  unlawfully  refuses,  upon  de- 
mand, to  give  to  any  county  assessor  a  list  of  his  property 
subject  to  taxation,  or  to  swear  to  such  list,  or  who  gives 
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ft  false  name  or  fraudulently  refuses  to  give  his  true  name 
to  any  assessor,  when  demanded  by  such  assessor  in  the 
discharge  of  his  ofiScial  duties,  is  guilty  of  a  misdemeanoc 

See  FoL  Code,  SS  S629,  S631. 

430.  Every  person  who,  in  making  any  statement,  not 
upon  oath,  oral,  or  written,  which  is  required  or  author- 
ized by  law  to  be  made,  as  tbe  basis  of  imposing  any  tax 
or  assessment,  or  of  an  application  to  reduce  any  tax  or 
assessment,  willfully  states  i^^jything  which  he  knows  to 
be  false,  is  guilty  of  a  misdemeanor. 

See  PoL  Code,  SS  9639-3631, 3674,  9679. 

431.  Every  person  who  uses  or  gives  any  receipt,  ex- 
cept that  prescribed  by  law,  as  evidence  of  the  payment 
of  any  poll-tax,  road-tax,  or  license  of  any  kind,  or  who 
receives  payment  of  such  tax  or  license  without  deliver- 
ing the  receipt  prescribed  by  law,  or  who  inserts  the  name 
of  more  than  one  person  therein,  is  guilty  of  a  misde^ 

meaner. 
See  PoL  Code,  Licenses,  SS  3386-9365;  Berenaes,  SS  3807-38B3. 

432.  Every  person  who  has  in  his  possession,  with  In- 
tent to  circulate  or  sell,  any  blank  licenses  or  poll-tax  re- 
ceipts other  than  those  furnished  by  the  controller  of 
state  or  county  auditor,  is  guilty  of  felony. 

See  Pol.  Code,  SS  9899-384S. 

433.  [Was  repealed  by  an  act  entitled  *'An  Act  to 
amend  and  in  relation  to  Thje  FoLiricAii,  Crv^ii^  and 
Penal  Codes,  and  The  Code  of  Civil  Frocsdurb," 
approved  April  first,  eighteen  hundred  and  seventy-two* 
now  on  file  in  the  office  of  the  secretary  of  state.] 

434.  Every  person  who,  when  requested  by  the  col- 
lector of  taxes  or  licenses,  refuses  to  give  to  such  collector 
the  name  and  residence  of  each  man  in  his  employment, 
or  to  give  such  collector  access  to  the  building  or  place 
where  such  men  are  employed,  is  guilty  of  a  misdemeanor. 

See  Pol.  Code,  SS  984^-3860. 

435.  Every  person  who  commences  or  carries  on  any 
business,  trade,  profession,  or  calling,  for  the  transactioii 
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or  carrying  on  of  wLich  a  license  is  required  by  any.  law 
of  this  State,  without  taking  out  or  procuring  the  license 
pTOBcribed  by  such  law,  is  guilty  of  a  misdomeanor. 

License  Law  of  April  12th,  1880.— A  Chinantaii  cannot  Justify  a 
Tiolation  of  jH  3381.  or  tbe  Pui.  Code,  In  selUn?  witliont  a  llrenne.  hy 
daimiugthat  ho  conies  withlu  the  prohibition  of  the  above  H(-t-~U  I'ac. 
C.  L.  J.  ll«.   He  must  pay  a  Uc«ase— Id.   See  Pol.  Code,  Llceniieii,  $( 

l33(»-33^ 

436.  Every  person  who  acts  as  an  auctioneer  in  viola- 
tion  of  the  laws  of  this  State  relating  to  auctions  and 
aactioneers,  is  guilty  of  a  misdemeanor. 

Bee  PoL  Ck>de,  $$  32^4-3292, 8376. 

437.  [Repealed  by  Aot  of  April  first,  eighteen  hundred 
and  seventy-two.] 

438.  [Bepealed  byAct  of  April  first,  eighteen  hundred 
and  seventy-two.] 

439.  Every  person  who  in  this  State  procures,  or  agrees 
to  procure,  any  insurance  for  a  resident  of  this  State,  from 
any  insurance  company  not  incorporated  under  the  laws 
of  this  State,  unless  such  company  or  its  agent  has  tiled 
the  bond  required  by  the  laws  of  this  State  relating  to  in- 
BQrdnce,  is  guilty  of  a  misdemeanor. 

See  PoL  Code,  §623. 

440.  Every  officer  charged  with  the  collection,  receipt, 
or  disbarsement  of  any  portion  of  the  revenue  of  this 
Btate,  who,  upon  demand,  fails  or  refuses  to  permit  the 
rontr<  Her  or  attorney-general  to  inspect  his  books,  papers, 
receipts,  and  records  jiertaining  to  his  office,  is  guilty  of  a 
misdemeanor. 

441.  Every  member  of  the  board  of  examiners,  and 
f'ery  controller  or  State  treasurer,  who  violates  any  of 
the  |.-ovislons  of  the  laws  of  this  State  relating  to  the 
hoard  of  examiners,  or  iirescribing  its  powers  and  duties, 
Is  guilty  of  a  felony. 

See  Pol.  Code,  i%  (ilU-tiSS. 

442.  Every  person  who  unlawfully  retains  in  his  pos- 
Mttion  any  arms,  equipments,  clothing  or  military  stores 
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belonging  to  the  State,  or  the  property  of  any  company  of 

the  State  militia,  ia  guilty  tof  a  misdemeanor. 
See  PoL  Code,  M  196»-198B. 

443.  Every  member  of  the  State  militia  who  anlaw« 
fully  disposes  of  any  arms,  equipments,  clothing,  or  mili- 
tary stores,  the  property  of  this  State,  or  of  any  company 
of  the  State  militia,  la  guilty  of  a  misdemeanor* 


j81  crimes  aoaimbt  propebtt. 


TITLE  Xm. 

Of  Crimes  against  Property. 
Okap.   I.    Abson,  §§  447-n55. 

n.      BUBGLABY  AlTD  HOTTSEBBRAKINO,  §§  469-63L 
TTT.      Ha  VINO  POSSESSION  OF   BUBGLABIOUS   INSTBU- 

MENTS  AND  DEADLY  WEAPONS)  §§  4G6-7. 
IV.     FOBGEBY  AND  GoUifXEBFlUTING,  §§  470^82. 

V.  I^BCENY,  §§  484-602. 

YI.  Embezzlement,  §§  503-14. 

VII.  ExTOBTioN,  §§  518-25. 

VIII.  False  Febsonation  and  Cheats,  §§  528-96. 

IX.     FBAUDULENTLY  FITTING  OUT  AND  DESTBOYINa 

Vessels,  §§  509^1. 
x    fbaudulently     keeping     possession     ov 

Wbbcked  Pbopebty,  §§  544*5. 
XL    Fbaudulent  destbuction  of  Pbopebty  In* 

SUBED,  §§  548-9. 
Xn.    False  Weights  and  Measubes,  §§  552-& 
XHL    Fbaudulent  Insolvencies  by  Cobpobations, 

and  otheb  Fbauds  in  theib  Management, 

§§  657-72. 
XIV.    Fbaudulent  issue  of  Documents  of  Titlb 

to  Mebchandise,  §§  577-83. 
XV.    Malicious  Injubibs  to  Eailboad  Bbidoes, 

Highways,  Bbxdqes,  and  Telegbapbb,  {§ 

587-02. 
Fee.  Codb.— 10. 


i 


"  naUatDS  "  deSaed. 
"  lutublMd  bnlliUns"  il 
"Klglit-Clnia"  deOued. 


447.    AiaoD  la  tlie  willful  and  malloioiu  bumlng  of  • 

luilJlug.  ivitlj  mtem  to  destroy  it. 

Anon  dsansd.-Anwn  li  UiewlUful  and  raallcloiu  tiuniln*  at  iha 
Anue  uf  iiau[lu!r-«l  cat  13*;  lll>iuU,«t|  »  IrHLIiOt  l«jDEnk.liti 
UVLSti  riUv.Uui.C. !■.<».   ItloacHuieagUutUiesHnriiyoCilie 

liroptity— MCaLtiH;  aflffllth.liBi  iGrwnCTSTMI;  Jmonn. 
!«Ki^s.»;i  UUuili.HUj  aiivd.^»i  iJubns.im:  dlMo.i^i 


,  miHUUlilemiit- 

448.  Any  hoiue  edlD  e,  s  mc  ure  tmm  or  other 
eiec  Ion  capab  e  of  aSo  d  Dg  Bhe  er  for  human  beings, 
or  appunenant  to  o  conne  ted  wi  h  an  erec  on  aa  adapt* 
ed,  ia  a  "  building,"  within  tUe  uiemimg  of  this  cbspter. 
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The  btdltUaff.— Anv  edifice  oapablo  of  affording  shelter  for  bnmaa 
beintTR  is  a  •*bnTldiniar*'— 51  Cal.  32J :  3 1  id.  215u  It  n  ed  not  be  a  finished 
structur'^:  itissuificiertlf  it  i^conn  cted  and  enuie-12Cox  C.  O.  106; 
L'lw  R.  IC.  C,3J8;  its  state  of  coMple'eneaJi  is  a  question  of  fact— 1 
Met.  2a8;  12  Cox  O.  O.  106;  Law  R.  1  O.O.  33 :  but  the  remains  of  a 
WAoden  hou8«  r  fter  a  fie  is  not  a  building— 3a  Up  Can.  Q  B.  420;  S.  p. 

1  Greea  C  li  20i.  A  church  ii  a  bu.ldinnr  within  the  Ktatute—  i  Leach, 
SlrJ;  id.  320;  orascboolhous**— 2  Roor-.filG;  4Gin.  ft  J  402;  5  Mon.l.'iO; 
or.ibuildi.-iff  rsmovpd  by  a  city,  and  fitted  up  for  pub^'o  une— 2Allen, 
loD:  or  a  ves  ei— ste  Bniivn  Adm.  15(i  In  anon,  hoaite.  shop,  work- 
i»hon,  etc..  have  the  same  meaning  as  in  cape*  of  burjclary— SUp.Can. 
Q.  IJ.  (O.  S. » 522.  A  war-  house  means  any  biiUdinyc  used  as  wacli  ctthe 
time— 10  Ohio  St.  287.  Where  there  are  no  interior  communicatioQa 
b  :re*»n  tw  I  parts  of  a  house,  the  separately  occupied  parrs  are  con- 
sir  ^.*ed  as  fiep'^rato  bul dings— 29  Conn.  342.    See  Desiy^s  Crim.  Law, 

titles  ABtlOll,  BUBQLABY. 

449.  Any  building  which  has  usually  been  occupied 
by  any  person  lodging  therein  at  night  is  an  **  inhabited 

buildiilg,*'  within  the  meaning  of  this  chapter. 

Habitation.— Any  buiidin?  in  a  (lu-elliiig.hoase  which  is  Trholly  or  Id 

fart  usually  o«Mn»i»lod  l»y  persons  lodj^iiii  tlioreiii  at  ulglit— 1  Parker 
r.  H.  2oJ.  Every  house  fur  UwdlJiijc  aiid  liabitutioii  i-i  taken  to  bo  a 
nntistnii  •bouse— 4  Ga.  33').  lluuse  ii  •vaiLt  not  only  tlie  dwelling  but  all 
otu-huu.s«:!«  which  aie  ii:in-i  1  Uiofoof.  mich  as  barua  aud  scabies— 3 
l>ui(-iu:f23;  H  Junes  (X.  C),  3J4;  l.l.  4'»;  td.  45;:  Hi  N.  C.  4  3;  4  Conn. 
47:  4  l>i>v.  &  II.  IS");  4i  Ala.3<);  3  llich.  .'4 J:  3i  Mo.  Mi;  2  Mich.  250;  6 
Car.  A'  P.  53.'>;  ISGi-att.ToS.  Ajiil  \a  nn  inliablted  dwelling— 18  Johns. 
115;  41  Tex. bill;  4  Cull.  10!);  5  irod.  350;  .51  Ga.  33:  coutra,  40  Ala.  30; 
Id.  33;  4  Lei^h.  6a3;  and  spe  '22  Amer.  Rr-p.  JW.  Whero  tho  entmiire  to 
a  jnit  was  thnm^'h  adu'oU]n?;-huuse,  tlio  entire  Rtructuro  U  n  house— 
20  Conn.  245;  2  W.  Bl'irk.  tis:).  Curtlla^o  moans  a  court-yard  or  the 
spare  within  any  luclosure  ronnd  u  dwcIlluK-housc— 10  Cush.  474,  and 
Include:*  a  Kunimer-hoiise -Rum.  A  R.  (>:i,  and  a  barn  with  bay  and 

Gftln  In  lt>-^5  Watts  &  8. 3.'>5;  I  Moody  C.  C.  239;  contra,  81  HI.  5.i.^;  or  a 
m  communicating  with  tho  dwelling— 2  Mich.  250;  or  »  bnlidluff 
Ililrty-sLz  feet  cUstant,  used  as  a  dormitory  for  the  owner's  servants— 8 
Ktcli.  15U. 

450.  The  phrase  "  niglit-time/*  as  used  in  this  chapter, 
means  the  i^eriod  between  sunset  and  sunrise. 

See  see.  463  and  note. 

451.  To  constitute  a  burning,  within  the  meaning  of 
this  chapter,  it  is  not  necessary  that  the  building  set  on 
fire  should  have  been  destroyed.  It  is  sufflcient  that  fire 
is  applied  so  as  to  take  effect  upon  any  part  of  the  sub- 
stance of  tlie  building. 

The  baming.— Bnrulnff  is  an  essential  Ingredient  of  the  crime— 29 
Ga.  105;  24  ArK.  44:  3  Ired.  570;  IG  Johns.  203;  luMass.  105;  4D  Ala.  (i5.>; 

2  I  eriu.  Keu.  255;  but  tlie  liouso  need  not  be  entirely  consumed :  it  Is 
sufficient  If  any  part  Is  burned— 5  Ired.  350;  110  Mass.  4U3.  Tho  offense 
is  complete,  although  the  fire  be  put  out,  or  go  out  of  itself— 5  Ired. 
150;  3  Id.  670;  10  Johns.  2U3;  10  Mass.  105.  That  somethuiK  hi  the 
bouse  was  burned  is  not  sufficient — 10  Ala.  050;  1  Car.  &  M.  541.  It  is 
not  esseutial  that  the  woodwork  of  the  house  nhould  blaze— Ryau 
*  U.  3M;  1  Car.  A  M.  Ml;  if  the  wood  be  charred  so  as  to  desUroy  Its 
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lltHT  It  ti  (anclint-tS  Cal.  3Hi  M  Id.  9N:  9  Tred.  VM;  ^  Id.  3H:  It 
cl<:uc7  ol  iLs  buruljts  li  'a  question  or  fact— S  CuBh.  <^. ' 

452.  To  constitute  arson  It  Is  nut  necessacy  that  a  per- 
Boa  olhei  tluin  tUe  accuHed  Hlioald  linve  had  otrnenliip  ia 
tilt  building  s«t  on  lire.  It  ia  sufficient  tbat  at  tlie  time  uf 
tlie  buruiUB  anotlier  person  was  rigtitfull;  in  poBwaslon 
uf,  or  was  actually  occupying  aucb  building,  ur  any  part 
1  hereof. 

Vr, ;  z  I'lcl.  SSs  1^  l^P'  '-'an.  U.  1*.  lot,  unleu  it  lie  Hccaiiiinnjeil  l>jr  nn 
liilniy  to  or  n  dealBu  to  Injure  aoine  utlier  pcnon-:  I'ii-t.  3:;ii  ft  Gien  t. 

*:rTiMt/.  lI.i;Bil2  1a.Au.fci.    ALusband  rannollMBUllIyoIai'MJii  , 


~  itio'|iri)pi'rty  wUle  occupied 
:  Id  Cuiui,  WIj  7  lUacU.  luf;  » 
Moody  C.U  ML    Que  Entitled 

17^^  Hl)t-.itt.EJt;  AUun.AAIU. 


454.  tlaliclouBly  burning  In  the  night-time  an  Inhab- 
ited building  iu  whicli  there  U  at  the  time  Buine  human 
beJDg,  la  araon  in  the  Unit  degree.  All  other  kinds  of  a> 
son  are  of  the  second  degree. 

OconpsUMi — OccupMloa  i*  *a  enFnilal  dmnaut  et  the  offMise  at 
anuu— jIUiLS^J.  Ija.  au  uuflnlslHHl  liuUillag  nut  yet  occupied  Unot 
wliblii  iha  inirvleit  ol  tho  auiuce-a)  luJ.  Hi:  ni.^jla:  sffbomi-MJ: 
WN.V.  lUl  ]U<;uMl.4;»i  ll  OraLCTUg  ci«ilra.lUct.2&>;4(l>.  W»{  I 
scrub.  Ki.    Tlwt  II  wiu  luienaed  for  uccupauc/,  or  ia  caiwlile  ol  b*- 
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infroocnpied,  Isnot  sufficient— 33  Me.  30;  31  Id.  921;  3  Coflh.  A29:  or  If  it 
-was  merely  casually  occupied— 13  Gratt.  7d3;  or  if  tbo  occupants  bo  ab- 
sent without  intent  toreturn— lOCush.  478;  13  Gratt.  7ti3.  But  if  the 
house  is  burned  during  a  temporary  absence,  it  is  the  bunilngr  of  nn 
occupied  dwelliuff— 48  Ga.  IIU;  33  Me.  30;  see  'ii  id.  bli:  3  Cusli.  S-i»:  10 
id.  4TH;  20  Conn.  245.  But  it  must  be  usually  dwelt  in-53  Miss.  3S4; 
or  ocrasinnaily  iLsed— 4  Ga.  34'J;  aud  it  is  ininiaterial  whether  the  i>er> 
sou  cluuK^'d  had  luiowledj^e  of  its  occupancy— 1  Parker  Cr.  R.  2j2. 

455.    Anion  i8  punishable  by  imprisonment  in  the  State 
prison,  as  follows : 

1.  Arson  in  the  first  degree,  for  not  less  than  two 
years. 

2.  Arson  in  the  second  degree,  for  not  less  than  one 
nor  more  than  ten  years. 


J 
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CHAPTER  n. 

BUBOLA&TAKD  HOUSEBBBAEZNOi 

S  409.   **  Buiglaiy  "  defined. 
S  460.   Ponishment  of  baiglary. 
S  461.  **  Hoasebreakingr"  defined. 
S  462.   Punishment  of  hoosebreaking • 
S  463.  "Night-time"  defined. 

459.  Every  i>er8on  who  enters  any  house,  room,  apart- 
ment tenement,  shop,  warehouse,  store,  mill,  bam,  sta- 
ble, outhouse,  or  other  building,  tent,  vessel,  or  railroad 
car,  with  intent  to  commit  grand  or  petit  larceny,  or  any 
felony,  is  guilty  of  burglary.  [Approved  JTeb.  9th,  in  ef- 
fect l»lay  1st,  1870.  J 

Borglary  defined.— Bursriary  is  the  breaking  and  entertnff  in  the 
nisbt-tlmc  tho  (IwcUina  of  another,  with  the  intent  to  commit  a  felonjr 
therein— di  Cai.  4.'>4;  7  slass.  247;  whether  tho  felonious  hitent  be  exe- 
cuted or  not— 7  MiisH.  *.>4; ;  i  Coxe,  ( N.  J.)  44 i ;  87  Mich.  M4 ;  4  I'ai  ker  Cr.  R. 
15a :  4  J  A  la.  334.  1  ho  iirealciug  and  entering  must  be  done  1  elouiously 
—0  W.  V;i.  4j(}.  It  ii  Inrceuy  and  not  burglary  for  n  guebt  to  steal  from 
a  bai'^room  whero  bo  liad  a  right  to  cuter— li  N.  II.  4i.  lu  CaiifOiiiia, 
tho  Code  rcco^ulzcs  uu  such  olTeuse  as  biu-glary  mixed  with  lai'ccny 
or  another  felouy— 29  Cal.OJi;  see  1  Tex.  Cc.  App.  211.  Uliat  tho  lar- 
ceny is  menrcd  iu  the  burglary— see  20  Tick.  3ou:  »  i  ex.  fi\ ;  31  id.  5d7: 
42  id.  btii.  Thu  attumiit  at  burglary  is  iudictablo  at  common  law— 12 
Cox  C.  C.  15.^;  0  id.  US;  Leigh  &  C.  12);  and  breaking  Into  the  yard 
of  a  clweiliug-house  with  Intent  to  commit  burglary  U  an  attem|it^-6 
Phlia.  305. 

The  breaking.— There  raaat  be  a  breaking  hi,  actual  or  constmctlve 

—1  <Joxe,  (N.  J  )  43i>;  bJ  i'a.  8t.  Hni;  25  Gratt.  i.(ki.  Th<-re  must  bo  a 
brcakiu;?,  removing,  or  pvitthig  aside  some  part  of  tho  dwell in^-house 
roiled  Oil  as  security  against  intruKiou— l^i  Ired.  244:  20  luwa,  413;  bS 
111.271:  iU5MusM.&M;  bu t  see  3  Parker  Cr.  It. 652;  1  UJl,23i;  i  Strange. 
4c<i :  IIill  &  D.  03.  A  door  or  window  must  be  shut,  but  it  need  not  be 
locked,  bolted,  or  nailed,  a  lattli  to  tho  door  and  the  weight  of  the 
window  I>ciugsul1icieut— same  cases;  but  it  must  be  shown  liiatthey 
wero  shut— 1  Coxo.  (N.  J.>  43.);  3  I'arker  Cr.  B.  552;  20  Iowa,  413;  13 
Ired.  244.  %'ery  slight  force  wdi  sutlleo  to  constitute  a  breaking?,  aa 
lifting  a  latch— i  Halo  P.  C.d52;  tmd  if  the  door  bo  closed,  it  Is  not  nec- 
essary that  it  l>e  latched— 13  Ired.  244:  20  Iowa.  41.):  8  Pmker  Cr.  11.532; 
raising  or  pulling  down  awindow.sa.sh— C:>  Miss.  705;  5  Tex  Ct.  App.  74; 
7  Car.  &  P.  441;  iRuss.  &  it.  4iO;  aithougli  kept  down  only  by  its  own 
weight  and  not  fastened,  and  although  thero  Is  an  outer  shutter  not 
closed- Russ.  &  R.  4.')0;  1  Moody  C.  C.  377;  3  Parker  Cr.  R.5a2;  20  Iowa, 
413;  27Micli.l51:  13Ircd.244;  3.)  Miss. 70.);  entering  a  chmmcy  or  other 
unusual  place— 36  Ala.  2<<1 ;  4i  Tex.  27G;  7  Joues,  (N.  C.)  10;  aI  Ala.  376; 
8.  C.  1  Am.  Cr.  B^atiii  8 Pick. 354;  1  Coxo,  (N.  J.) 433;  7Dane's  Abr.  136; 


CondmcT  va  bnakUifi  — ConstmcttTe  brr-akta^ 
by  the  U30  or  lijreots  orW  nrUfico  and  frand— 41 . 

doop-lKll— 69 1  A.  St.  M,  or  Koockluj  at         «) 
lusUiwIii— IIILC(nii.ile   erRiiiDlgii 


ns&bor  loletlierln  anil  K] 
nouv^l  Eon  F  C  4Ji  or  w  tli  lj 
n-lartpn  itj  aome  trlcfc— H  W  C  J 


M  commit'a  ifui^  ary  is  a  (elo 

c.^'^vr 

(LUl;  lUoodyU.O, 


fc  11»!  1  Car.  *  1"- SM^  "  Ea"  !*"■  IBiTeum.  &  K. 'ij.  (T'ml  i  i 
V.  7I7{  eld.  44:  Id-Uz;  tcox  C.  O.lBBi  tEasiy.  0.4.10:  S.C- 
m;  bat  men];  breaklDRDDt  UBlmner.iiiidtiaiBeitlugiliniugb 

me   0(  Rll39  fl    not  BUlBtlent— •   Ala.  Oa      Thnmln^    nn    •rm 

:li>  liroken  pBDDJsBti  entry— 1  Iiloudy  C 


^i  oriaiCTt\2ia  a 

■0  Karti,  C.  l!18; 

uuLUiuyi^up  vvjuiLULj  ju'jti^i — U  Tox-^ff^;  HUBO- 

anipncrsumm-ituii.&f-\!.<J.ail;  ICar.il'.auJ;  oUiprwisolt  Ilio 
»:i-jllcrsiirooQt5]Jo— t  AUcKS;  l>reaUinjla  a  wiQiJowttnaiKillln,ijta 
■  book  or  etlclii  urnutiuiiriu  iiiilBtoloromi— I  llalo  1",  I'.  6ilj  'J  l^ut 
P.Ct.Oi  (FDl  bc-ir'ii. 4 !.    SIiooEliiilbTou^dawliiilon'totoauullalol- 

— •  "■  ■    '  lOfli  bot  libera  B  bole  oai  loo  HinaU  to 

ICU  uot  BodclCDl— 1  Lcacli.  4illii  sotn- 


_  .    iliooiliiilbrousiiin 

lytl  (ui  cnlry— 3  LlilC.  C.  L.  ItHSi  bat  nbci'o 


K.V.5 


Sri 


US:  n(nir(n<>s>w1irtIierltwMDr«Terli>itbeentnh«Mt«lby  Diemben 

dl^lDltHMI.  1 


<l  I  enUiBlng  tbe  cumiuon-law 
I.I — la■nrI|>llrMajlttenu--SBer|^AIt.lW:aI'arKrr(;r.  B. 
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460.  ETcry  burglary  conunltted  in  tlie  nlghl-timo  Is 
burglary  of  the  fitst  degree,  and  every  burglary  cum- 
niiltttd  iu  the  day-time  la  burglary  uf  the  secoud  dei;ree. 
[Approvixl  Feb.  Otli,  iu  effect  May  iBt,  ISTC  | 

4C1.  Iturglary  of  the  firaC  degree  is  punishable  by  Im- 
prlHoiiumut  in  the  State  prison  for  not  less  tbun  oue  nur 
moruthun  fifteen  years.  Burglary  of  the  second  degree  ia 
ininiriliable  tiy  ImprisoimieDt  in  the  State  priiHin  for  uvi 
(uiiro  ihau  tlT«  y«ars.  [Approved  Feb.  0th,  ia  effect  May 
1st.  iHT(!.] 

Hon«e*(ealtlPg.— nurgtaT  i-ommlttf't  tn  the  nl([ht-t1iiio  Is  burglaiT 
•suHid  li^^ao-il  UiL  Hi,    Xlioy  ora  dlaiiuct 
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The  inc*re  fact  tbat  one  person  Is  with  another  who  enters  a  booM  md 
Btcsl;*  therefrom,  but  who  cloos  not  interfere  to  prevent  the  thcft.does 
not  i-cnUur  htm  KuiJty— .7  Oil.  4i  0.  i  he  offense  is  complete  If  the  val- 
,  u«  of  the  property  intended  to  be  stolen  vmA  less  than  fifty  doUar^^JS 
Cal.  21K,  cuJ^tininiUihlutf  8  Id.  ftl».  Entering,  by  openiU)(  n  door  fasteoed 
by  a  hitcli.  U  tlie  offense,  if  the  intent  to  commit  a  felony  ezi«t»— I  liea» 
(Temi.)  444;  3  Oreenl.  Kv.  S  676. 

Terms  defined.— A  *'  shop  *'  includes  any  place  where  goods  are  sold 
or  work  1»  done  for  which  money  is  received— 4  Day,  131.  Sve  4  Coiin. 
iVt;  1  Root.  63;  1 » N.  H.  135;  but  not  a  couuting-rooro-4  Paiker  Cr.  IL 
153;  nor  place  of  business— 4S  Ga.  6U').  Tho  term  **  shop "  U  equivalent 
totftore— U  Gray,  376:  and  breakintr  and  entering  into  a  shop  ndjotn- 
in;{ndwrlnnff-houseisludictable— 3Mct.  316;  id.08?5:  1  ALiss.  24-<;  but 
seo  '20  Pick.  366.  That  the  terms  '*  shop  "  and  "  store  "  are  not  ey  noiiy- 
mous.  Bce— 19  N.  II.  IS.'i.  A  "storo"  is  a  place  where  irnods  ni-e  ex- 
hibited for  sale— 1!)  N.  H.  136;  and  breaking  into  and  entering  h  store 
is  lndlctal>lo  under  tho  statute— 10  Mass.  i.i3;  bv.t  see 8  Mass.  4  IK  A 
**  storehouse'*  includes  a  place  of  Rtonwe  for  all  pniposes,  including 
commercial  use— 3  Ired.  670.  A  "warenonse"  Is  any  place  ns«'d  for 
the  temporary  ston^e  of  merchandise— 24  Conn.  67 ;  fo  OJilo  St.  2S7. 
Seo  3  Berg.  &  R.  199;  and  includes  a  cellar— M.  A  R.  468:  ami  a  rail- 
road dcpul— 61  Vt.  287.  A  pa8.Henffer-room  in  a  rathroad  scattoo  is  aa 
ol&ce  under  the  statute— €  Cush.  181. 

462.  Section  four  hundred  and  sixty-two  of  tbe  PenaJ 
Code  is  repealed.  [Approved  Feb.  9tli,  in  effect  May  Isl, 
1876.] 

463.  Tbe  phrase  ''night-time/*  as  used  in  this  chapter^ 
means  the  period  between  sunset  and  sunrise. 

The  time.— The  ofTense  of  burglary  in  the  Ant  degree  must  be  com- 
mitted in  the  night-time— 6  How.  (Miss.)  20;  butnof  atany  particular 
hour  of  the  night— 36  Cal.  1 16.  If  the  breaking  and  enterhig  i>o  in  the 
night-time.  It  is  burglary  in  the  first  degree.and  If  in  the  day-tlmo  it  is 
in  the  second  degree— 62  Cal.  463.  Nlght-tinie  consists  of  tlie  |)erlod 
from  the  tenuluatiou  of  daylight  to  tlie  earliest  dawn  of  the  raoriiiiig 
—10  N.  H.  106;  and  the  presence  of  sufficient  daylight  to  discern  a  mau% 
features  is  an  established  criterion— 19  Cal. 678;  16  Conn. 82;  ION. IL 
Ia^:  6  How.  (Miss.)  20;  7  Dane's  Abr.  134.  Whether  conmiitted  In  tho 
night  or  day-time  is  a  question  of  fact  for  the  Jury— 6  How.  (Miss.)  20; 
36  Conn.  616;  see  36  Cal.  116;  31  Ohio  8t.  462;  to  bo  infenvd  from  facts 
and  circnnistauces— 10  N.  II.  106;  M  6a.  7<S;  and  no  presumption  of  law 
will  suffice— 63  Id.  667;  4  Jones,  (N.  C.)  343;  see  4?  N.  Y.  1.  Iletween 
six  and  seven  o'clock,  on  the  afteinoon  of  Aug^ist  Sist,  is  not  in  the 
night-time— 19  Cal.  678.  It  is  not  material  that  the  breakhig  and  ea> 
teriug  wei'e  done  on  different  nights— Russ.  A  R.  C.  G.  417;  7  Car.  A  P. 
432;  9  id.  44;  so,  a  party  present  at  the  breaking  on  the  first  night  is  a 

{irlnclpal,  though  al>sent  at  the  enterhig— 7  id.  432.   It  is  immaterial 
liat  part  of  the  work  was  done  in  the  day-thne— 111  Mass.  896.   8oe2i 
He.  600;  Charlt.  B.  M.  80;  2  Tex.  Ct  App.  412. 
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CHAFTEB  nx. 

BATINO    F0i8E88IOH    OP  BUBOLABIOU8    nrBTBUMEirTS    AND 

DEADLY  WEAPONS. 

I  4M.  P<M8«s8loii  of  bnrglartooB  instrnmonts. 
I  467.   Haying  poflsesslon  of  deadly  weapons. 

466.  Evexy  person  having  npon  him,  or  in  his  posses- 
sion, a  picklock,  crow,  key,  bit,  or  otlier  instrument  or 
tool,  with  Intent  feloniously  to  break  or  enter  into  any 
building,  or  who  shall  knowingly  make  or  alter,  or  shall 
attempt  to  make  or  alter,  any  key  or  other  instrument 
above  named,  so  that  the  same  will  fit  or  open  the  lock  of 
a  building,  without  being  requested  so  to  do  by  some  per- 
son having  the  right  to  open  the  same,  or  who  shall  make, 
alter,  or  repair  any  instrument  or  thing,  knowing,  or  hav- 
ing reason  to  believe,  that  it  is  intended  to  be  used  in 
committing  a  misdemeanor  or  felony,  is  guilty  of  misde- 
meanor. Any  of  the  structures  mentioned  in  section  four 
hundred  and  fifty-nine  of  this  Code,  shall  be  deemed  to  be 
a  building  within  the  meaning  of  this  section.    [In  effect 

March  3rd,  1874.] 

To  mroenre,  wltb  a  criminal  intent,  is  an  offense— Rnss.  A  B.  0. 0. 
MR;  1  El.  A  B.  435;  and  possession  may  he  sliown  on  a  cliarge  of  pro- 
eairiUiff-'Russ.  A  B.  C.  C.  908;  1  Lew.  0. 0. 42. 

467.  Every  person  having  upon  him  any  deadly  weapon 
with  intent  to  assault  another,  is  guilty  of  a  misdemeanor. 
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OHAPTEB  rV. 

FOBOBBT  Ain>  CX>nNTERFEJlTlJNa. 

I  470.  Forgery  of  wills,  conyeyances,  etc 

S  471.  Midclng  false  entries  In  records  or  retains. 

S  472.  Forgery  of  public  and  corporate  seals. 

S  473.  Punishment  of  forgery. 

S  474.  Forging  telegraphic  messages. 

S  475.  Passing  or  receiving  forged  notes. 

S  476.  Making,  passing,  or  uttering  fictitioas  bills,  ete. 

S  477.  Counterfeiting  coin,  bullion,  eto. 

S  478.  Punishment  of  counterfeiting. 

I  479.  Possessing  or  receiying  counterfeit  coin,  bolllon,  etc. 

S  480.  Making  or  possessing  counterfeit  dies  or  plates. 

S  481.  Counterfeiting  railroad  ticket,  eto. 

S  482.  Restoring  canceled  tickets. 

470.    Every  person  who,  with  intent  to  defrand  an- 
other, falsely  makes,  alters,  forges,  oi  counterfeits  any 
charter,  letters,  patent,  deed,  lease,  indenture,  writing 
obligatory,  will,  testament,  codicil,  annuity,  bond,  cove- 
nant, bank-bill  or  note,  post-note,  check,  draft,  bill  of  ex- 
change, contract,  promissory  note,  due-bill  for  the  pay- 
ment of  money  or  property,  receipt  for  money  or  property, 
passage  ticket,  power  of  attorney,  or  any  certificate  of 
any  share,  right,  or  interest  in  the  stock  of  any  corpora- 
tion or  association,  or  any  controller's  warrant  for  the 
payment  of  money  at  the  treasury,  county  order  or  war- 
rant, or  request  for  the  payment  of  money,  or  the  delivery 
of  goods  or  chattels  of  any  kind,  or  for  the  delivery  of  any 
instrument  of  writing,  or  acquittance,  release,  or  receipt 
for  money  or  goods,  or  any  acquittance,  release,  or  dis- 
charge for  any  debt,  account,  suit,  action,  demand,  or  other 
thing,  real  or  personal,  or  any  transfer  or  assurance  of 
money,  certilicates  of  shares  of  stock,  goods,  chattels,  or  • 
other  property  whatever  or  any  letter  of  attorney,  or  other 
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power  to  receive  money,  or  to  receive  or  transfer  ceHlfl- 
cates  of  shares  of  stock  or  annuities,  or  to  let,  lease, 
dispose  of,  alien,  or  convey  any  goods,  chattels,  lands,  ot 
tenemantB,  or  other  estate,  real  or  personal,  or  any  accept- 
ance or  indorsement  of  any  bill  of  exchange,  promissory 
note,  draft,  order,  or  assignment  of  any  bond,  writing 
obligatory,  or  promissory  note  for  money  or  other  prop- 
erty, or  counterfeils  or  forges  the  seal  or  handwriting  of 
another;  or  utters,  publishes,  passes,  or  accempta  to  pass, 
as  true  and  genoine,  any  of  the  above  named  false,  altered, 
forged,  or  counterfeited  matters,  as  above  specified  and 
described,  knowinK  the  same  to  be  false,  altered,  forged, 
or  counterfeited,  with  intent  to  prejudice,  damage,  or 
defraud  anyperaon;  or  who,  withintenttodefraud, alters, 
corrupts,  or  falsifies  any  record  of  any  will,  codicil,  con- 
veyance, or  other  Instrument,  the  record  of  which  is  by 
law  evideDce.  or  any  tecotd  of  any  judgment  of  a  court, 
or  the  return  of  any  offii,er  to  aaj  proLfiaa  of  uny  court,  la 
pill        f  f    t.    y 
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of  a  reyenne  stamp— 28  Cal.  507;  32  Tex.  79;  47  N.  H.  403;  16  Minn.  472; 
bat  see  23  Wis.  004.  If  it  be  capable  of  being  prima  faeit  proof  in  an 
action  It  is  sufftc  lent— Buss.  &,  B.  C.  C.  33. 

Simllitnde.— Forgery  consists  inffiving  the  appearan''e  of  tmtta  to  a 
mere  deceit— Law  B.  l  C.  C  200.  Tlie  resemblance  of  the  forged  to 
the  genuine  mu2»t  be  such  as  might  deceive  a  person  of  ordinary  cau- 
tion— 11  Cush.48U  lOInd.372:  7Ficlc.  1S7;  4  Wash.  C.  C.  733;  Buss.  A 
K.  G.  C.  212;  or  a  person  of  ordinary  observation— 5  N.  H.  3U7;  7  Piclc 
137;  42  Me.  392;  2  Head,  505;  7  Peters,  132;  2  Har.  (Del.)  8i7.  It  need 
not  so  resemble  the  genuine  as  to  be  likely  to  deceive  experts,  or  offi- 
cers of  the  bank  on  which  the  instrument  \^  drawn— 11  Cush.  481 ;  see 
8  Dill.  3U2:  2  East  P.  C.  »dO;  if  it  be  prima  facie  fttted  to  pass  as  true, 
It  is  8un.cleut-5  N.  H.  367;  7  Pick.  137;  42  Me.  392;  4  Wa^h.  0.  C.  733:  2 
Head, 505:  25  Wend.  472;  8 Leigh.  Ul\  and  see  8  Iowa,  281:  26  Id.  407; 
nor  does  It  matter  that  detection  would  liave  followed  a  close  inspec- 
tion—1  Har.  (Del.)  507.  If  there  is  a  bare  possibility  to  deceive,  it  is 
sufi&cient— 19  La.  An.  %5.  The  similitude  may  exist  even  though  notes 
of  that  denomination  never  had  been  issued— 7  Pick.  137:  6  N.  H.  367: 
10  Mo.  236. 

471.  Every  person  who,  with  intent  to  defraud  an- 
other, makes,  forges,  or  alters  any  entry  in  any  book  of 
records,  or  any  instrument  purporting  to  be  any  record 
or  return  specified  in  the  preceding  section,  is  guilty  of 
forgery. 

Fablio  records  and  doonmenls.— Judicial  and  political  records  are 
aobjects  of  forgery,  as  a  writ— 2  Mass.  136;  6  Hill,  4iH):  5  Car.  A  P.  160; 
or  a  bail  bond— 2  Va.  Cas.  476:  or  a  warrant  of  attorney— 2  Cranch  C. 
C.  621;  Baym.  T.  81;  or  an  order  for  discharge  of  a  prisoner— 2  East 
P.  C.  862;  Kyan  &  M.  393;  or  a  deposition— 50  Me.  40:);  or  a  marriage 
register— 2  Cranch  C.  C.  521;  2  Sid.  71;  or  a  protection— 2  Cranch  O.  C. 
*  521;  1  Sid.  142;  or  a  will,  though  it  purports  to  bo  that  of  a  living  per< 
son— Bald.  368;  6  Serg.  A  B.  5<0;  1  Leach.  99.  But  a  document  which 
does  not  on  its  face  purport  to  be  a  copy  of  the  record,  is  not  a  fon^ery 
—66  111.  239:  or  a  will  attested  by  an  insufficient  number  of  witnesses— 
8  Terg.  150.  A  custom-house  oath  is  included  in  the  term  "other 
wrttinra  **  under  the  Cnited  States  Statute— 11  Blatchf.  211.  Putthig  a 
f  orgedmortgage  on  record  is  a  sufficient  uttering— 27  Mich.  386;  S.  0. 2 
Oreen  C.  B.  567. 

472.  Every  person  who,  with  intent  to  defraud  an- 
other, forges  or  counterfeits  the  seal  of  this  State,  the 
seal  of  any  public  officer  authorized  by  law,  the  seal  of 
any  court  of  record,  or  the  seal  of  any  corporation,  or  any 
other  public  seal  authorized  or  recognized  by  the  laws  of 
this  State,  or  of  any  other  State,  government,  or  country, 
or  who  falsely  makes,  forges,  or  counterfeits  any  impres- 
sion purporting  to  be  an  impression  of  any  such  seal,  or 
who  has  in  his  possession  any  such  counterfeited  seal,  or 
Impression  thereof,  knowing  it  to  be  counterfeited,  and 
willfully  conceals  the  same,  id  guilty  of  forgery. 
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473.  Forgery  is  paulsUable  by  imprisonment  in  tho 
State  prison  for  not  less  than  one  uor  more  than  fourteeii 
years. 

474.  Every  person  who  knowingly  and  willfully  sends 
by  telegra))h  to  any  person  a  false  or  forged  message, 
purporting  to  be  from  such  telegraph  office,  or  from  any 
other  person,  or  wlio  willfully  delivers  or  causes  to  be 
delivered  to  any  person  any  such  message  falsely  pur- 
porting to  have  been  received  by  telegraph,  or  who  fur- 
nishes, or  conspires  to  furnish,  or  causes  to  be  fiumished 
to  any  agent,  operator,  or  employe,  to  be  sent  by  telegraph, 
or  to  be  delivered,  any  such  message,  knowing  the  same 
to  be  false  or  forged,  with  the  intent  to  deceive,  injure,  or 
defraud  another,  is  punishable  by  imprisonment  in  the 
State  [>rison  not  exceeding  five  years,  or  in  the  county 
jail  not  exceeding  one  year,  or  by  tine  not  exceeding  live 
thousand  dollars,  or  by  both  dne  and  imprisonment , 

Telegraphic  messages— 25  Up.  Can.  C.  P.  440. 

475.  Every  person  who  has  in  his  possession,  or  re- 
ceives from  another  person,  any  forged  promissory  note 
or  bank-bill,  or  bills  for  the  payment  of  money  or  prop- 
erty, with  the  intention  to  pass  the  same,  or  to  permit, 
cause,  or  procure  the  same  to  be  uttered  or  passed,  with 
the  intention  to  defraud  any  person,  knowing  the  same  to 
be  forged  or  counterfeited,  or  has  or  keeps  in  his  posses- 
sion any  blank  or  unlinished  note  or  bank-bill  made  in  the 
form  or  similitude  of  any  promissory  note  or  bill  for  pay- 
ment of  money  or  property,  made  to  be  issued  by  any  in- 
corporated bank  or  banking  (company,  with  intention  to 
fill  up  and  complete  such  blank  and  untiuished  note  or 
bill,  or  to  permit,  or  cause,  or  procure  the  same  to  be 
filled  up  and  completed,  in  order  to  utter  or  pass  the 
same,  or  to  permit,  or  cause,  or  procure  the  same  to  be 
nttered  or  passed,  to  defraud  any  person,  is  punishable 
by  Imprisonment  in  the  State  prison  for  not  less  than  ono 
nor  more  than  fourteen  years. 
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Foraession  of  forged  blUi.— To  constltnte  tbe  crime  of  posseiilon 
of  counterfeit  notes.  It  is  not  necessary-  that  there  be  an  Intent  to  flU 
them  up,  or  au  attempt  to  do  so— 41  Cal.  65«:  28  id.  214.  The  scienter 
Is  material,  and  most  be  aReged  and  proyed--^  Mass.  99;  5  Bias.  122;  ft 
8need,  494.  Tbe  possession  of  bank-bills,  with  Intent  to  pass  them 
In  another  State,  b  sufficient— 2  Mass.  132;  la  Gray,  477.  A  bank-bill 
of  another  State  is  a  promissory  note,  and  possession  of  an  altered 
note  is  possession  of  a  forged  note— 10  Gray,  477;  11  id.  aOft;  see  2  Allen, 
Itt.  Haying  in  possession  several  bank-notes  on  different  banks,  with 
Intent  to  pass  them,  constitutes  but  one  offense— 7  Conn.  414;  5  Parker 
Gr.  S.  66;  see  8  Ifass.  W. 

476.  Every  person  who  makes,  passes,  utters,  or  pub- 
lishes, with  intention  to  defraud  any  other  person,  or 
who,  with  the  like  intention,  attempts  to  pass,  utter,  or 
publish,  or  who  has  in  his  possession,  with  like  intent  to 
utter,  pass,  or  publish,  any  fictitious  bill,  note,  or  check, 
purporting  to  be  the  bill,  note,  or  check,  or  other  instru* 
ment  in  writing  for  the  payment  of  money  or  property  of 
some  bank,  corporation,  copartnership,  or  individual, 
when,  in  fact,  there  is  no  such  bank,  corporation,  copart- 
nership, or  individual  in  existence,  knowing  the  bill,  note, 
check,  or  instrument  in  writing  to  be  fictitious,  is  pun* 
ishable  by  imprisonment  in  the  State  prison  for  not  less 
than  one  nor  mure  than  fourteen  years. 


it  passes  into  posses^iou  of  another— 21  Wend.  S09;  even  though  uttrr- 
5aa 


ea  as  base  coin— 1  Abb.  U.  S.  137;  17  Vt.  151;  25  Mich.  388;  2  Leacb,(j44; 
and  even  if  passed  at  a  xambllng-table— Thach.  G.  C.  2»3:  or  for  tbe 
illegal  8:ilc  of  liquors— 4  Colo.  IM.  Deliveriujr  a  bank-note  to  an  igno- 
rant l>oy  to  be  patwed  is  a  iiassiug- 11  Mass.  19(i.  If  there  U  a  concert 
between  two  or  more  to  pass  counterfeits,  the  act  of  one  I.s  tbe  net 
of  ail,  and  the  possesslou  of  one  the  potuesslon  of  all— Uald.  292;  4 
Balst.  'M. 

Uttering.— Uttering  a  forged  instmment  Is  parting  with  It,  passing 
it.  or  offerintf  to  paiw  it,  whether  the  offer  bo  acceded  to  or  not,  know- 
lug  it  to  l>e  forged— 28  Cai.  2«8;  liaid.  367;  2  Binn.  332;  20  Gi-att.  l-iSt 
Id. 8U0:  tf  Brit.  C.  C.  HI:  Russ.  ft  R.  O.  C.  25;  M.  446;  id  212;  id.  249;  id. 
963;  id.  200;  2  Leauh,  10i<6.  There  must  l>e  an  offering  iuni  causa— 7 
Cox  C.  C.  122;  aiKl  see  7  Car.  *  P.  428;  Russ.  &  It.  C.  C.  liJ;  id.  2U0;  4 
Cox  C.  O.  4:10:  2  Leach.  736.  It  includes  any  delivery  fur  valne— 28  Cal. 
29»;  1  Abb.  U.S.  137;  17  Vt.  161.  There  must  bean  intent  to  pojis  it  as 
genuine— Bald.  367;  1  Abb.  U.  S.  137;  50  Ala.  34;  28  Oa.  3()7.  It  nuitit 
not  oit.y  be  published  as  true,  knowing  It  to  be  false,  but  with  iutciit 
to  hi  Jure  some  one— 28  Cal.  205;  64>  Ga.  604;  28  id.  367;  2  Hawks.  44(); 
nuen.  C.  0. 6^9;  and  it  i.s  no  defense  that  there  was  at  the  time  no 
one  to  be  defrauded— 5  Car.  &  P.  316:  2  Deuison,  4^3.  It  Is  an  iudepend- 
«Bt  offense- H  Matts.  5*J ;  id  107;  and  intent  to  defraud  is  an  eHsential 
element— ."Bl  N.  J.  L.  3(iA;  Thach.  C.  C.  132;  2  Taunt.  3;i4:  but  this  mar 
bf  luiv  rred  from  the  facts— see  I  Brev.  4»2:  27  Mich.  387;  3  Abb.  N.  T. 
App.44li  1  Cox C.  C.  250;  4 id. 430;  tf  id.  18;  1  id.312;  Butis.&  R.C.  C.  86; 
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1<L  149;  I  Car.  A  K.  707.  Krowled^e  that  the  Instnunent  Ls  forged  may 
bo  proved  by  other  uttciiUTa— :M  Cal.  513;  4  Wash.  C.  C.  729;  BaldT. 
2i)2;  id.  519:  4  Allen.  305;  le  it.  184:  3  Brcv.  552:  42  Ala.  532;  16  Gratt. 
630:  2  Hawks,  248;  2  Humph.  TB:  49  111.152:  24  Me.  139;  10  Met.  256;  3 
LeliKh.  751;  5  id.  70S;  15  Ohio,  217;  3  lud.  353;  2  Bich.  418.  See  Destj'a 
Crhn.  Law,  title  Foboakt. 

477.  Every  person  who  counterfeits  any  of  the  species 
of  gold  or  silver  coin  current  in  this  State,  or  any  kind  or 
species  of  gold-^ust,  gold  or  silver  bullion,  or  bars,  lumps, 
pieces,  or  nuggets,  or  who  sells,  passes,  or  gives  in  pay- 
ment such  counterfeit  coin,  dust,  bullion,  bars,  lumps, 
pieces,  or  nuggets,  or  permits,  causes,  or  procures  the 
same  to  be  sold,  uttered,  or  passed,  with  intention  to  de- 
fraud any  person,  knowing  the  same  to  be  counterfeited* 
is  guilty  of  counterfeiting. 

Oonnterfeiting.— The  Congress  of  the  United  States  has  power  to 

Sonlsh  f or  coanterfeltlng— see  Desty's  Fed.  Const,  art.  t,  C8,  p.  92:  but 
iie  power  of  Congress  is  not  exclusive— 5  How.  410;  u  lii.  560;  34  CaL 
183;  3  Mo.  421.  Coimterfelting  applies  to  the  act  bf  making  as  distin- 
guished from  the  act  of  cireutatin(tr  10  Law  Reporter,  400 ;  and  the  latter 
may  be  punished  by  the  State-^  How.410;  t)  id.  560;  34  Cal.  183;  1  Doug. 
(Mich.)  207;  3  Head,26;  2  Tread.  77<>;  2  Law  Reporter.  N.  S.02.  Counter- 
felting  sniooth>worn  coin  is  sufficient— 1  Leach.  i&S;  id.  361.  Brightening 
up  base  coin  for  circulation  is  counterfeiting— 2  Va.  Cas.  3S6.  A  State 
may  punish  for  counterfeiting  a  national  bank-note— 2  Ark.  89;  and  It 
Is  sufficient  sirnllltudo  if  it  had  the  external  apiiearance.  and  purport- 
ed to  be  signed  by  the  president  and  cashier— 7  Pick.  137;  but  where 
there  was  no  such  bank  in  existence,  it  was  held  not  an  offense  under 
the  statute— 2  Mass.  138.  Forgery  may  be  committed  by  counterfeit- 
ing an  instrument  wholly  printed  or  engraved— 3  Uray,  441;  4  Parker 
Cr.  R.  166;  as  railroad  passes— 3  Cusb.  150. 

478.  Counterfeiting  is  punishable  by  imprisonment  in 
the  State  prison  for  not  less  than  one  nor  more  than  four* 
teen  years. 

479.  Every  person  who  has  in  his  possession,  or  re- 
ceives for  any  other  person,  any  counterfeit  gold  or  silver 
coin  of  the  species  current  in  this  State,  or  any  counterfeit 
gold  dust,  gold  or  silver  bullion  or  bars,  lumps,  pieces,  or 
nuggets,  with  the  intention  to  sell,  utter,  put  off,  or  patts 
the  same,  or  permits,  causes,  or  procures  the  same  to  be 
sold,  uttered,  or  passed,  with  intention  to  defraud  any 
person,  knowing  the  same  to  be  counterfeit,  is  punishable 
by  imprisonment  in  the  State  prison  not  less  than  one  nor 
more  than  fourteen  years. 
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Otdlty  possession.— Tbe  guilty  participation  to  the  act  may  be  in- 
ferred from  proof  of  possvssloii  of  a  quantity  of  the  coin,  and  InNtru- 
mi'Uts  ami  api>Hratiu  fur  maklnt;  It— 5  McLean,  235;  iU.  208;  posses- 
sion wlih  kuowlod)(e  of  the  purpose  for  which  tbey  were  designed— 41 
Cal.  (>5tf.  So  a  State  may  punish  tho  offense  of  keeping;  counterfeit 
coin  with  Intent  to  miss  it— 3  Hoad,26;  as  coin  in  the  similitude  of 
Mexi(>an  duiiars— •()  Mot.  *J5();  but  California  gold  coin  not  being  law- 
ful coin,  the  passing  thereof  is  not  within  the  statute— 1  Uray.  .V>4. 
Evidence  that  tho  di'ftnidant  had  counterfeit  coin  for  sale,  and  that  be 
sold  su<'b  coin  to  a  paity,  is  sufficient  to  convict— 30  Cai.  717:  see  22 
riclc.  476;  4  Uray,  '£». 

480.  Every  person  who  makes,  or  knowingly  has  in 
his  possession  any  die,  plate,  or  any  apparatus,  paper, 
metal,  machine,  or  other  thing  whatever,  made  use  of  in 
counterfeiting  coin  current  in  this  State,  or  in  counterfeit- 
ing gold  dust,  gold  or  silver  bars,  bullion,  lumps,  pieces, 
or  nuggets,  or  in  counterfeiting  bank  notes  or  bills,  is 
punishable  by  imprisonment  in  the  State  prison  not  less 
tlian  one  nor  more  than  fourteen  years;  and  all  such  dies, 
plates,  apparatus,  paper,  metal,  or  machine,  intended  fpx 
the  purpose  aforesaid,  must  be  destroyed. 

Molds  and  tools.— A  state  may  impose  a  penalty  for  keeping 
molds  and  toolsadapted  to  counterfeiting— 2  Oreg.  221 :  hut  not  unless 
there  whs  an  inti'iit  to  nne  them— 34  Cal.  183;  2  Mass.  138:  but  see  Law 
R.  1  C.  C.  2.i4;  th?  possession  of  an  instrument  for  making  one  side 
only  of  a  counterfeit  is  sufflcieut— tt  Met.  22L 

481.  Every  person  who  counterfeits,  forges,  or  alters 
any  ticket,  check,  order,  coupon,  receipt  for  fare,  or  pass, 
issueil  by  any  railroad  company,  or  by  any  lessee  or  man* 
ager  thereof,  designed  to  entitle  the  holder  to  ride  in  the 
cars  of  such  company,  or  who  utters,  publishes,  or  puts 
into  circulation,  any  such  counterfeit  or  altered  ticket, 
check,  c»r  order,  coupon,  receipt  for  fare,  or  pass,  with  in- 
tent to  defraud  any  such  railroad  company,  or  any  lessee 
thereof,  or  any  other  person,  is  punishable  by  imprison- 
ment in  the  State  prison,  or  in  the  coimty  jail,  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  one  thousand  dol- 
lars, or  by  both  such  imprisonment  and  Une.  [Approved 
March  SOth,  in  effect  July  Ist,  187<L] 

482.  Every  person  who,  for  the  purpose  of  restoring 
to  its  original  appearance  and  nominal  value  in  whole  or 
in  part,  removes,  conceals,  fills  up,  or  obliterates,  the 
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cuts,  marks,  pnnch-boles,  or  other  evidence  of  cancella- 
tion, from  any  ticket,  clieck,  order,  coapon,  receipt  for 
fare,  or  pass,  issued  by  any  railroad  company,  or  any  les- 
see or  manager  thereof,  canceled  in  whole  or  in  part,  with 
intent  to  dispose  of  by  sale  or  gift,  or  to  circulate  the 
same,  or  with  intent  to  defraud  the  railroad  company,  or 
lessees  thereof,  or  any  other  person,  or  who,  with  like  in- 
tent to  defraud,  offers  for  sale,  or  in  payment  of  fare  on 
the  railroad  of  the  company,  such  ticket,  check,  order, 
coupon,  or  pass,  knowing  the  same  to  have  been  so  re- 
stored, in  whole  or  in  part,  is  punishable  by  imprison- 
ment in  the  county  jail,  not  exceeding  six  months,  or  by 
a  tine  not  exceeding  one  thousand  dollars,  or  by  both  such 
imprisonment  and  line.  [Approved  March  tX)th,  in  effect 
July  1st,  1874.] 


LABCENT. 


S48i 


CHAPTER  V. 


LABCSNT. 


484.  «  Larceny '*<lellne<L 

485.  Larceny  of  lost  property. 
48  i.  Orand  and  petit  larceny. 

497.  Orand  Iwceny  defined. 
438.  Petit  larceny. 
488.  Panisbment  of  grand  larceny. 
480.  PunlBbment  of  petit  larceny. 
49L  Dogs  property. 
492.  Larceny  of  written  instroments. 

498.  Value  of  passage  tickets. 
^4.  Written  instmments  completed  but  not  dellTered. 

498.  SeTering  and  removing  part  of  tbe  realty. 
406.  Receiver  of  stolen  property. 

437.  Larceny,  and  receiving  stolen  property  oat  of  tbe  Stateb 

496.  Stealing  gas. 

499.  Stealing  water. 

900.  Larceny  of  goods  saved  from  fire  In  San  Prandsco. 

Ml.  Parcbasing  or  receiving  lu  pledge  Junk,  eto. 

aotl.  AppUes  §S  839, 842,  and  US  to  Jnnk  dealers. 

M4.  Larceny  is  tbe  felonious  stealing,  taking,  carry- 
ing, leading,  or  driving  away  the  personal  property  of 
another. 

See  Stat,  app'd  Marcb  6tb,  1872.  and  Stat,  app'd  Harcb  20th,  1S72, 
▲ppendU.  pp.  714. 715. 

Larceny  defined.— Larceny  is  tbe  wrongful  or  fraudulent  taking  of 
tbe  i»r(ipf  rty  of  another  of  8omu  lutrtiiKic  value,  without  his  assent  and 
with  (he  iuti^utluii  to  Uepi'lve  him  thereof  uermaiieiitly—itfCai.  3(j9:  28 
id.  »«;  47  hi.  UKI;  5  Ci-aiiih  C.  C.  412;  18  Mo.  321;  McAU.  203;  30  Tex. 
Kit  8.  C.  1  (»rp«'u  C.  R.  34.H:  2  Loach,  1083:  although  he  Intends  only  to 
mtketempoi-Hi-y  ust^orit— dSN.J.  L.  170;  8.0.1  Am.  Cr.Il.3»9;  and  even 
Sf  be  did  not  liitenil  to  convert  it  to  his  own  use— 28  Cal.  381.  It  Is  com- 
ponuded  of  the  tukinif.  the  earryiu?  away,  and  the  felonious  intent  > 
10  Cal.  371.  There  muHt  be  the  element  of  trespass  to  complete  tbe 
offeutic — t  <  N.  Y.  01 ;  M  Id.  iU.  The  larceny  of  several  articles  belong- 
ing to  different  owners,  at  the  same  time.  Is  oneoffeuse— d7  Ga.  171 ;  8. 
CTs  Am.  Cr.  R.  314:  23  Ohio  8t.  S3i);  8.  0. 2  Green  O.  R.  642;  44  Tex.  77; 
BAm.  Rep.  002;  14  Ind.  327;  i  Tex.  Ct.  App.  48;  3  Id.  40;  10  Humph. 
101;  7  Mo.  M;  see  2  McMuli.  382:  2  Mass.  400.  When  a  second  thief 
tteals  goods  from  tbe  first  thief,  It  Is  larceny— 0  Pac.  O.  L.  J.  453;  21 
■io.  U;  X  UiU,  Ju&i  1  Leaciii  dJ2.   Parties  in  pursuance  of  a  common 


iDtmt  and  prerloiniT  formeil  ilssliii,  tetioa  losether.  are  aD  prind* 
paKwlieUiiirpreiMiitoruol— tTSi7ct.A|ii).il3i  iliLJSI. 

SniijMti  of  lansniF.— Erery  kind  ot  propsrty  which  has  an  IntrfaulA 
nlup.lHxreviT small, Ii sul>]«t or Inresny-SUIU.IM;  9Car.AP.M9; 
ai  H  lH>i  or  iiiatclim— W  AJO.  U;  m  a  piece  or  MMr  ou  which  a  Told 
Intlruaieot  H  wriiwii-niua.*  It.U.U.  lali  II>cul)OD,e»j  aeolBiila 
wbli-li  n  Iwly  »  luteircil-U  Mo.  WSj  fi.  C.  3  Am.  Vt.  B.  «Wi  lUu- 
Inliwlltu  lUU— 4  AU«u,  W.<;  Inloxleatliw  llquoRt,  tUaugb  boiurht  ta  sell 
.1. — .._  jsa  iiui^Bli,  tniuportcU-ii  Gray,  13»1  or  the  mouer  oUtalned 
""-ulNile— lt)Ciuh.l.i;j  article!  kept  lud  used  lor  gambling— * 
'  "hBiul>hqii.aiiUltl:tliuinW«'lBllF  thsasTerinfraiKlcanr- 
ra  bunwdlaui  and  coDtluiunu.  an  HibliHia  cT  larcenr— U 

'  MIT  other  Tahahla  seat  thnmgli 


I  RtHiMaA.  OTMiT  other  Tahahla  seat  tl 
A  lunwny^-Ocaily.Wi  lUIMolii;  llHi 
It  eomukDu  latrtotatoiniitCrSTBtWgf 


liiiTliiiilj  hijiiniiaiilii 
IM  to  tUtl  tuo  laiiU.  I 


ortnHuiii 
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it  at  a  sacrifice->l<i5  Slass.  163.   See  Desty's  Crlm.  Law,  title  Lab- 

CKKY. 

'nie  taking.— There  must  be  an  actual  or  constractlve  takinff ;  and 
a  luere  looiwUi;;  at  a  dead  liog  lyiusf  lit  a  coruer  of  the  fcnco  and  covered 
with  leaves.  Is  not  sufflcieut— 7:j  N.  C  37o;  or  tbo  iuer«)  upsettlnsrof  a 
UaiTel  of  tiirpentiuo  with  a  f c>loniuuif  iutent  i  i  not  a  taking— \^)N.  C. 
3Ho.  The  od8(>uc»  of  tUo  offeuse  Ih,  that  the  property  be  takon  azalnst 
the  will  of  tlie  owner-»  Yerg.  lad;  id.  3o7;  Law  11. 1  C.  C.  IM.  So.  if 
to  trai)  a  ni:\n.  t!i3  owner  leaves  his  property  exposed,  and,  tliroii.i;li  au 
agent,  incites  tlio  thief  to  take  it.  It  i  i  not  larceny— M  Ga.  3.^1 ;  S.  C.  1 
Ain.  Cr.  II.  4l/>;  and  the  property  mmt  have  l>een  either  in  tiio  actual 
or  constructive  j>osse&siuu  of  the  owner— Law  B.  i  C.  C.  l.*>4.  Tiiu  theft 
need  not  necessarily  ba  secret  and  without  knowledge  of  the  owner: 
It  luay  be  done  l)y  deception,  artifice,  or  fraud— 41  Conn.  6i  U;  H.  C.  1 
Am. Cr.  B.  'ill;  5 1 N.  T.  11 1.  Violence  is  not  uecesitary, ba  fraud  may 
supply  Iti  place— 1  PicJc.  375. 

The  asportation  —Asportation  and  Intent  to  steal  are  necessary  ele- 
ments of  the  crime— 17  Cal.  iU3.  There  must  bo  a  severance  from  the 
possession  of  the  owner— 8  Port.  511;  as  l^y  enticing  cattle  by  placing 
food— 8  Fort.  511;  30  Ho.  92;  or  by  leading— 16  Cal.  409;  30  Sfo.9J;  or 
drivin2:-«15  Cal.  40.).  The  least  removal,  witli  Intent  to  steal,  is  bufil- 
eient— 20  Ohio  St.  503;  as  taking  money  from  where  the  owner  put  It, 
and  dropping  it  when  discovered— iu.  The  thief  need  only  have  a 
momeutiu-y possession— Coxe,  (N.  J.)  iV;  8  Port.  51 1 ;  05  N.  C.  305.  Any 
cluuflre  In  site  enables  an  asportation  to  be  presumed— 1  Moody  C.  (J. 
107;  Bu.ss.<feB.  C.C.337;  1  Craw.&  D.3u6;  LawB.  1  C.C.315.  AfiUnd- 
nleut  takin>c,  under  the  Texas  statute,  is  sufflcient,  without  asporta- 
tiou— 32  Tex.  157;  3  Tex.  Ct.  App.  70;  ti  id.  455. 

Taking  by  a  trick.— Where  property  was  obtained  by  trick  or  fraud, 
without  the  intention  to  pay  for  it,  it  is  larceny— 12  Cox  C.  C.  36.>;  S. 
C.  1  Green  C.  B.  30;  or  with  tlie  Intent  to  steal  it— 12  Cox  C.  C.  474;  S. 
C.  i  Green  C.  B.  154.  Obtaining  property  by  perdonatiug  tho  owner  is 
kureny— 12  Allen,  ISl;  Ul  Mass.  3iil;  as  personating  the  owner  of  a 
watch  at  a  jeweler's,  pay  ing  for  the  repair  and  takintfit  away— 12  Allen, 
181 ;  or  obtaining  a  parcel  from  a  carrier's  servant,  if  done  lucH  causa 
—I  Tex.  Ct.  App.  204;  where  a  bill  was  handed  inj>aymer.t  for  a  less 
amount  and  the  whole  was  appropriated— 56  N.  Y.3.'4:  10  111.  doti;  or 
where  one  got  possession  of  his  own  note,  with  a  felonious  intent— 41 
Conn.  5:>0;  S.  C.  1  Am.  Cr.  B.  3)2;  or  to  indorse  it,  and  carded  it  off— 1 
Denio.  I.'O;  or  where  a  shopman  but  clothes  in  the  liandsof  a  customer, 
who  carried  them  off— 5  Gray,  83:  &I  Barb.  420;  or  where  one  took  a 
lH)nd,  due  by  Itim,  to  examine  it,  and  destroyed  it— 10  Gratt.  758. 
Fraudulently  obtaining  money,  under  color  of  a  bet— Bass.  &  B.  C.  G. 
413;  or  inducing  another  to  play  cards  and  winning  liIs  money  by  a 
trick— 6  Baxt.  (Tenn.)  522;  or  uy  a  fraudulent  device,  as  the  •*  live-cent 
trick,"  is  larceny— .1  Heisk.  53;  S.  C.  1  Green  C.  B.  85G.  Obtaining 
money  by  tho  confidence  trick,  as,  where  one  of  two  confederates  per- 
suadeil  another  to  let  liim  have  money  to  wager  on  dice,  promising  to 
pav  it  back  from  a  check  he  pretended  to  have,  and  tlio  other  conted- 
erate  won  tlie  money,  it  is  larceny  in  both  confederates— G7  N.  Y.  322; 
8.  C.  2  Am.  Cr.  B.  345.  A  person  may  be  convicted,  alth<mgh  tlio  prop- 
erty was  obtained  by  connivance  with  a  servant  of  the  owner— 17 
Mhm.76. 

Obtaining  goods  by  fraud.— Where  property  is  obtained  by  false 
pretenses,  a  felonious  intent  is  necessary  to  make  It  larceny— 4 Leigh, 
«£>.  If  the  owner  parts  with  the  possession  merely,  and  not  the  title, 
It  is  larceny— 124  Mass.  825;  1  Port.  118;  19  Tex.  326;  6  Tex.  Ct.  App.  122: 
as  where  a  magistrate  refused  to  return  property  taken  from^accused 
on  his  examination— 24  Md.  55J:  or  wliere  a  person  left  his  property  In 
charge  of  another,  who  converted  a  part  of  it— i  Cold.  120:  or  where  a 
penou  exiMicts  tliat  the  same  thing  will  be  retmnied  to  him,  the  couf 
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▼enlOQ  may  ho  larceny— 17  II1.3S9;  48  10.897;  41  N.  H.533;  13  Oratt. 
803.  Bat  If  the  owner  Is  deceived  Into  partlnpr  ^itli  tbc  possession  and 
the  title  also,  It  Is  not  larceny  but  false  pretenses— <>  Hon,  b^;  5 
HIU. 2  4;  1  Port.  118;  1»  Tex.  SJb;  5  Tex.  Ct.  Apn.  lii;  neither  Iho  tak- 
In;;  nor  the  conversion  Is  f  elonious-tii  111.  127.  where  the  goods  were 
transferred  eo  as  to  rreato  any  trust  or  ri^ht  of  progeny,  tlio  Indict- 
meutcaunotbemaintained— IPort. lid;  1  Moody C.C.1^>U;  7  CoxC.C 
lv4;  as  where  goods  are  delivered  on  credit— 4  Lel:h,(i8!);  5  Hili.'i^M; 
8  i  oweu.23o;  14  Serjf.  A  R.  P3;  Russ.  &  R.  C.  C.  2J5;  0  Car.  *  1».  741. 
8ee  1  Leach.  4«i7;  2  id.  614;  1  Moody  C.  C.  Wj;  Leigh  ^  C.  Ui ;  3  East  F. 

C  bill. 

Parting  with  goods  for  specific  purpose.- If  the  owner  parts  with 
the  propiTty  for  a  iKirtlcuiar  purpose,  uud  the  receiver  wtiii  fraud- 
ulent iiiieiit  couverttf  it,  it  14  iarceuy— 15  8erg.  A  R.  U;  J  Xott  &  MiC 
!  u;  12  ]:u.''li.  lltt.  8o,  where  money  was  delivered  to  u  luau,  to  bo  de- 
livered by  liliu  to  ids  wife,  to  bo  by  her  Invested  iu  stoclLs  for  the  iise 
of  tliR  owner,  aud  tliedefeudantHiulcndt'd  to  convert  it  to  their  own 
use.  it  i.H  larceny  In  botli— A.)  Cai.  1^*);  biit  If  the  owner  parts  with  mid 

fives  jiossesslon  absolute  of  the  property,  it  U  enibezzleuicut— 12  l}u;>h, 
Td;  IS  SiTfr.  Ac  R.  li.  Frauduleuil/  obtaiuin;^  a  check  aud  con  v  citing 
it  and  ri'ceiviu^  a  soldier's  dischai^.  Is  larceny  of  boih— iua  Mass.  42-5. 
Indu(-Iii((  n  jK'i-son  to  consign  Koods,  and  then  converting  thcui.  Is 
larceny— i;  Han.  i.:6i  M  S.  Y.  HI ;  4  Hun,  511;  12  Cox  C.  C.  YtiSi;  6  Rich. 
2;J7 ;  24  Gratt.  bo2i  U  Miss,  bu'i ;  3  Parker,  SM).  If  one  takes  possession  of 
his  own  ct'rtifled  check  to  purchase  silver  therewith  for  tiie  bank,  £iud 
he  uses  tlie  check  fur  ills  own  puiposes,  it  Is  larceny— S3  CaL  2»4.  In 
such  cose,  the  check  remained  the  property  of  the  baidc— id. 

Taking  by  owner.— A  man  cannot  be  convicted  for  taking  his  own 
pro^icrty— I)  CaL  250;  but  he  cannot  retake  stolen  properly  by  a  breach 
of  the  peace— M  Ala.  14d;  S.  C.  1  Ain.  Cr.  R.  57;  yet  a  man  may  be 
guilty  for  taking  his  own  property  from  a  bailee— 34  Cal.  671 ;  if  the  in- 
tent be  to  charge  bailee,  or  Inipotie  a  loss  on  him— 37  Cal.  51 ;  34  Id.  671 ; 
Itt  Id.  m);  10  Wend.  106;  1 11  Mass.  3&2.  See  7  Tex.  Ct.  App.  b5f»;  28  Ala. 
to.  If  tiie  general  owner  of  attached  property  takes  a  iiart  of  the 
prop(  rty  to  defraud  attaching  creditors.  It  is  larceny— 111  Mas8.3:i2. 
A  joint  owner,  or  tenant  In  common,  by  taking  the  whole  propeity 
out  of  the  liauds  of  tlie  bailee,  is  liaule— 26  Ala.  l;0:  2«)  id.  20ii;  7  Tex.  Ct. 
Api*.  27;  Riuis  &  R.  478;  id.  470;  tho  title  to  tlio  whole  is  in  tho  tenant 
until  iiivLsiun  and  delivery— 66  IlL  245;  2il  Ark.  575.  See  50  Ala.  66;  56 
N.  11.  540;  7  Tex.  Ct.  App.  27. 

By  bailees.— Ball  Is  the  giving  of  any  property  to  any  person  for  any 
purpose— M  Low.  Can.  J.  247.  Bailees  under  this  section  ai'e  bailees  to 
keep,  transport,  and  deliver— tf  Cal.  42.  They  may  be  indlcled  for 
larceny  on  convert  ing  the  property  to  their  own  r^c*— 19  Cal.  60l ;  23  id. 
2b0.  it  is  larceny  to  use  any  bailment  or  agency  as  a  means  of  procur* 
h)g  p(>SHes.^ion  of  property  with  intent  ut  the  time  to  fraudulently 
ai>propriute  it— 3  Hieisk.  5J;  S.  C.  1  Green  C.  R.  856.  ^Vliere  a  bailee 
ooiuliis  possession  of  property  with  intent  to  steal,  and  carries  out  his 
intent,  he  Is  guilty  of  larceny— 2:)  Cal.  2b0;  that  it  need  nut  bo  auimtu 
furundi,  but  merely  a  fraudulent  conversion— see  82  I'a.  St.  472:  B.  C. 
2  Am.  C.  R.  302;  eontrot  1  Ken*,  116.  The  chief  distinction  between 
larceny  and  embezzlement  Is,  that  in  lai'ceny  the  guilty  party  has.  ana 
hi  embezzlement  he  has  not,  possession  of  the  property  at  the  time  of 
tho  commission  of  the  offense— 37  Cal.  53.  Iftho  Intent  to  steal  did 
not  exist  at  the  time  of  taking,  but  afterward,  it  is  embezzlement— 28 
Cal.  -.:H0. 

By  agent  or  servant— Where  property,  when  appropriated  by  a 
servant,  was  in  the  actual  or  constructive  possession  of  tlie  master,  It 
Is  larceny  and  not  embezzlement— lO  Mass.  428;  63  M.  C.  506;  as.  a  serv- 
ant who  lias  care  of  horses  In  a  stable,  who  may  be  convicted  of  steal- 
ing one  of  the  horses— 37  Cal.  51.    The  possession  of  the  servant,  in 


a07  LABCBiNr.  §  489 

SQch  cases.  Is  the  possess!^  of  tbe  mastei^l  Denfo,  120;  1  Bay,  243:  4 
Wash.  O.  C.  700.  A  senrant,  who  has  only  the  custody  of  the_ffoo(ls, 
aiid  ecu  verts  them,  is  guilty  of  larceuy— 'J9  Mass.  428;  20  Wis.  74; 
Law  R.  I  G.  C.  295;  so,  where  com  was  delivered  to  a  milicr  to  be 
gioana— 1  Pick.  375;  2  Up.  Can.  O.  P.  288;  or  material  received  by  a 
mechanic,  if  a  part  !s  converted  to  his  own  use,  it  Is  larceny -9  Gray, 
5.  So  where  &  constable  converts  the  proceeds  of  property  sold  by 
him  at  private  sale,  bo  Is  guUty  of  larceny— ti2  111.  IJT:  S.  C.  2  Green  C. 

B.  Sfil.  Embezzlement  by  agents  and  emhezzlemeni  by  trustees  are 
distinct  offenses. 

Borrowing  and  hiring-^Where  a  bailee  obtains  possession  of  prop- 
erty, by  borrowiug  or  hiring,  with  a  fraudulent  hitent  to  convert  it,  It 
is  larceny—^  Mo.  229;  otherwise  at  common  law— 20  Aia.  42M;  so, 
where  a  person  borrowed  a  horse  with  felonious  intent— ti4  N.  (*.  sua; 
or,  ^here  he  hires  a  iiorse  and  absconds  with  itr-2i  Up.  Can.  Q.  It.  120; 
4  Mo.46i;  7  Leigh,  752;  see  32  Vt.6<)9;  contra,  9  Yerg.  397;  or  trades 
it  off,  it  is  LiTceny— 35  Tex.  738.  It  Is  larceny,  although  he  di<i  not  sell 
or  dispose  of  it— 32  Vt.  50!>.  But  it  is  not  larceny  unless  the  baiJment 
was  to  redeliver  the  identical  chattel  or  money— 1  Fost.  A  F.  647 ;  2 1<1. 
14;  Leigh  «&  C.  58;  when  it  will  be  obtaining  by  false  pretenses— 20 
Ohio  St.  15;  8.  C.  2  Am.  Cr.  B.  98. 

By  carrier.— A  carrier,  converting  part  of  the  goods  intrusted  to 
him.  is  gtiilty  of  larceny— 4  Mass.  5t^;  8  id.  518;  Buss.  &  R.  C.  0. 337: 
or.  a  shipmaster  brealiing  buUc  by  taking  casks  from  tlie  hold— Rn^s. 
A  R.  C.Vi  92;  7  Car.  &  F.  825;  so,  wiiere  a  laborer,  hired  to  uuload, 
takes  part  of  the  cargo— 1  Cush.  5;  taking  a  whole  package,  as  well  ns 
apai-t  of  it,  is  larceny— 4  Mass.  580.    A  carrier,  hired  to  cart  cools  to 

proceeds,  is 
WTongiul 
.       .      -  ^  .     larceny— 

17N.Y.  114. 

By  clerk.— A  clerk  In  a  mereimtile  house  has  a  qualified  and  limited 
possesifiou  of  tho  goods  as  to  strangers,  but,  as  against  ills  principal,  he 
oas  neither  the  possession  nor  the  right  of  possession— 36  Tex.  353;  S. 

C.  i  G  i-eeu  C.  R.  646.  So,  if  he  converts  a  Mil  of  exchange,  it  is  larceny 
—1  Low.  269;  3  Ros.  A  P.  596;  or,  where  he  feloniously  appropriates  a 
draft— 6  Hun,  401;  or,  where  a  teller  of  a  bank  wrongfully  converts 
money  to  his  own  use,  which  he  atjstracted  at  night— 116  Mass.  1 ;  or, 
where  a  salesman  abstracts  part  of  the  goods  and  converts  them— 8 
Leigh.  743;  26  Itid.  101;  2  Tyler,  352;  104  Mass.  548.  So  of  a  night-clerk 
of  a  store— 36  Tex.  353. 

485.    One  who  finds  lost  property,  under  circumstances 

which  give  him  knowledge  of  or  means  of  inquiry  as  to 

the  true  owner,  and  who  appropriates  such  property  to 

his  own  use,  or  to  the  use  of  another  person  not  entitled 

thereto,  without  first  making  reasonahle  and  just  efforts 

to  find  the  owner  and  restore  the  property  to  him,  is  guilty 

of  larceny. 

Lost  property.- Lost  property  Is  subject  of  larceny— 58  Ala.  435; 
BelVs  C.  C.  22.  The  finder  of  lost  property  is  guilty  of  larceny,  where 
he  knows  or  has  the  means  of  knowing  the  owner,  and  he  appropriates 
the  property  found  to  his  own  use— 9  Coim.  527 :  20  Iowa,  267 ;  2  McMuli. 
W2;  116  Mass.  42;  S.  0.  1  Am.  Cr.R.417:  58  Ala.  425;  25  Iowa,  273:  10 
IH.  305;  6  CofX  0.  0.  390;  S.  C.  2  Lead.  G.  G.  422;  4  Smedes  A  M.  849; 
but  see  1  Mart.  A  Y.  220;  as,  where  a  number  ox  watches  were  blown 
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Mii'Cbliiit  iirlwubatuunni  tlul  Iw  cna  Immedlaielir  liul  tlia  uirucr.ljufc 

[iMi'Miluf  nMiiiriu(lwanlel>,aiiiirDurl>tMlt.ltiiluveay— dUir.A 
owuvr.ltlalucniy^llAlkii.UJ!  mi OUo St. Mi  S. V.  1  Am. L'r. R. 
Uli  H<;uxC.U.4M|  LelKli  <kC.lt  IM«n.4iUl  •  Cox  C.  C. 4U:  u,  In 
cuxaorcuCtou&UiiiBfroniBtnli^-WAUbMli  oi,« terrant nniUiut 
LuiUMiotei  In  hCT  uiartjj^i  Bomb  a  C^*P.  KI;  or,  lowelrr  fonwl 
lu  iliu  imurr^  nudiu-- 1  Car.  A  K.  HI t  or.  a  |xidisM>auk  IbI t  by  •  cu>- 
tuuicr— llliuuiA.!^  IfiliourLADvr.wlIbuiatcuuiiabloiltDe, caulil 
luivo  rouiHl  lliH  omicrtH-liuiiilie  iKlleveU  bo  coulil  llud.lnit  lusteul  ol 
wiUtluK  lie  liBHusiUutely  vuuveru  It  to  Ula  owu  ii»  It  19  Isrccuy  13 
L'uii\\-.  KUi  tkOUrec        I    «      Sl    k  d  nil;    »Ulu.iM   aeo 

Civ.<:aao,ifiiM-is:;iUHiFai.  oOeiiaaE^u. 


iildWU.!  L-.CUUi  IIL 
_  li.  Bo  a*  to  eamy'-v^  f" 
Uicui  Willi  lutcM  loanpn 
DutbCfuundfltliiuutLinicu  i  in  t 
OHU  tio  fouuil.  It  la  lim'Biir—  u  U4l 
Car,  *  K.  all;  B.  C.  1  LiaiL  C  L  4V 
t(M-.AK.B.It  ICaiG.U.4N      Ltwltt  Si 
atlenurd.ereutliaiHh  bsUKwU  ■•'■■" 

"■  ■  " '■  aMj  U3kla.4a   Mart  _  .    „     „  „„ 

,j„ —  ._   ,.  ,.    jy     Parker  Cr  B.  0  a  10.19 


il,M;itl(LW6:orwIia 

rf|ll.L-Kta,4liillL4U| 
uuiniuKiit  Id  lie  tepuinil— 'J  Lcacb.^wi  ur  tuusHii-.— I  nn 
Ml:  urwl»-reaHii|[wiuiii:piai.'Utallr)cfElnBwu)i-i.o-»C( _„, 

4711;  :!l  Tvi.t;^^  13  yo.l^!  1  U'A'bi.MiorbliLi'pnjaCuot  If  dtlvrai 
uKliy  lulBUke— SFsTkErCi',  R.l'ii9i  llla[aKO.MT. 

4861.   iMxceay  la  divided  Into  two  degreee,  the  tlrat  of 
trliicli  is  lermed  eraiid  larceny;  the  seoond,  petii  larcauy. 
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1.  When  the  property  taken  is  of  a  value  exceeding 
fifty  dollars. 

2.  When  the  property  is  taken  from  the  person  of  ai^- 
other. 

3.  When  the  property  taken  is  a  horse,  mare,  gelding, 
cow,  steer,  bull,  calf,  mule,  jack,  jenny,  goat,  sheep,  or 

hog. 

Grand  larcenf— Is  a  distinct  offense  from  burglary— 29  Cal.  622;  and 
Is  not  subject  to  the  doctrine  of  merger— 48  Ala.  b6i;  8.  C.  2  Green  <J. 
B.  6i7;  2!)  Ala.  b'J:  'M  InU.  2»<>;  37  Ala.  1:54.  Larceny  is  iiicludea  iu  rob- 
bery, and,  on  a  chargo  of  robbery,  the  jury  may  coirrict  of  burgJary— 
53  Cal.  d'J.  It  is  competent  fur  the  Legislature  to  declare  that  laireny 
of  specific  property  shall  be  grand  larctniy— 39  Cal.  4U6.  Where  there 
is  one  confiuumg  transaction,  the  defendant  may  be  convicted  of 
graod  larceny  fur  the  final  carrying  away,  though  there  be  several  dis- 
tinct asportations;  but  the  mere  reteutiou  of  tliefruitsof  several  petit 
larcenies  vfi  U  not  make  him  guilty  of  grand  larceny— 5;{  Miss.  4U7.  iSeil 
unte,  i  4S4,  note. 

Subd.  1.  Valne.— The  ralue  of  an  article  is  what  it  will  fetch  fn  open 
mai'ketr-68  3Iu.  206;  8.  C.  2  Am.  Cr.  K.  <k)8.  The  Legislature  luuy  de- 
clare the  larceny  of  specific  property  designated  shalfbe  deemcii  grjuid 
larceny,  without  regard  lo  its  value— 3:)  Cat.  4u5.  Value  is  luatcrial  only 
wlieu  the  oli'euse  is  gitwled  by  it— 1  Oa.  673;  but  some  value  is  neces- 
sary—4U  ill.  2J.);  as  to  the  owner,  but  not  iiecessai'ily  &s  to  otliers— 
Charlt.  K.  M.  518.  The  allegation  of  value  is  sufficient,  if  it  is  as  cer- 
tain as  the  language  of  the  statute— 9  Cal.  236. 

Subd.  2.  Larceny  from  the  person.— Simple  larceny,  and  larceny 
from  the  pei-suii,  are  diistiuct  oifcnses— M  Ga^  184;  8.  C.  1  Am.  Cr.  It. 
4X,  It  is  Hutlieient  if  there  be  an  intent  to  appropriate,  tbough  tlie 
owner  is  not  dJ:»senting— 3  Cush.  235;  and  iu  picking  a  itocket,  actual 
asportation  id  nut  essential— 99  Mass.  431:  so  thrusting  the  liauil  into 
on(}'s]>ocKet,  stilling  a  pocket-book  and  lifting  it  about  tlirue  inches 
fromthebottomof  the  pocket,  is  sufflcient-^N.  Y.  518;  42  Tex.  3U1; 
8.  C.  1  Aui.  Cr.  K.  424:  and  see  9:>  Mass.  431;  or  taking  a  watch  from  the 

Iroi-ket,  though  the  chain  catches  and  prevents  its  a.s|)ortation— 1  Up. 
;uu.  L.  J.  Itj;  Dears.  621.  There  can  be  an  attempt  to  commit  an  act 
only  when  tiiere  Is  such  a  beginning  as,  if  uninterrupted,  would  cud 
111  completiou— Leigh  A  C.  471:  9  Cox  C.  C.  4!)7;  S.  C.  2  Lead.  C.  C.  478. 
Q'he  criterion  which  distinguishes  robbery  from  larceny,  is  the  vio- 
lence; there  can  l>o  no  litrceuywith  violence— 12  Ga.293;  and  snatching 
mouey  out  of  a  person's  hand  is  larceny  and  not  robbery— 35  lud.  4uU; 
24  Gratt.  555.    See  ante,  S  211,  and  note. 

Subd.  3.   Larceny  of  animals. -Any  one  who  shall  steal,  etc.,  is 

Eiilty  of  grand  larceny— 39  Cal.  4U6.  Domestic  animals  are  subjects  of 
ixeiiy— 6^  Ga.  2U0;  2d  Mo.  530;  3  Parker  Cr.  B.  129:  8  Gray,  4./7.  So  uf 
the  carcass  of  an  animal  killed  with  Intent  to  steal  it— 55  Ala.  138. 
"Cattle"  includes  a  bull  yearling— 45  Tex.  1;  and  "cow"  includes  a 
heifer — 49  Cal.  70;  so  a  steer  is  an  animal  of  the  "cow"  kind- 55  Ala. 
150.  The  term  **  yearling  "  may  apply  to  any  animal  a  year  old— 55  Ala. 
142.  Hogs  are  subjects  of  larceny— 24  Ga.  4J7;  26  id.  633;  23  id.  254;  nnd 
a  pig  is  a  hog,  within  the  statute— 53  Ala.  29:  60  id.  60.  The  theft  of  a 
"gelding"  is  the  theft  of  a  particular  kind  of  property— 1  Tex.  Ct. 
App.  298;  and  a  horse  cannot  be  construed  to  include  a  gelding  or  a 
mare,  etc.— 3  Tex.  Ct.  App.  240.  Where  a  party  obtaineua  horse  by 
false  pretenses  from  a  bailee,  he  is  guilty  of  larceny  as  to  the  owner  of 
the  horse— 12  Cox  C.  C.  538;  8.  C.  2  Green  C.  R.  16.  Poultry  and  pea- 
Zowl0,  their  young,  and  their  eggs,  are  subjects  of  larceny— 8  Grayi  497; 
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K(l  Dntrlcteeii  hMch* d  ami  rolwd  I>t  ■  dwnMtf B  hen— Idir  H.  1  0.  C. 
l;  1(1  Cox  U.  C  %  Hid  lieu  UuosMUioa  or  UKlr  uwnnn-t  niMcW. 
■nnotniltMctsariineBT— SM.il.  mi  but  mur  Mcnnio  Bnch  ii*  iw- 
lii«kUlNlorraiiBiieil-«(N.i;.»CtlUiM.€rriN;  1  ILde  K C.  »1l :  1 
ilaiTji.K«.cb.».i4li<I>l-(-'ain.3W.  So,  ■love«Bn'lnlire<>iii  >a  tn 
coiDanidililHtiorhVPnir— nnicb.  19;  or  fUb  In  a  Unk.  or  conBDed. 
er  ilojul— W  K.  C._4sl ;  2  Bus.  1  Wii  or  ilaer  lu  n  iKirli,_or  bare  In  n  isu- 

483.    LarceDyin  other  cases  Is  petit  larceny. 

489.    Qrand  lajceny  Is  punishable  ij  imprisonment  in 
tbn  StBM  prison  (or  not  teas  tluiD  one  nor  more  tlum  ten 

Oattl»<Isalliig  ti  fflleoT  fn  Georgla-H  Qa.  mi  and  In  Texan  tlis 

1  Tex.  Ct  Anp.  ia.   in  Tenueiaee  boiWAleaaiiK  laa  rapltal  offeii*.    _ 
"''ik-Kis  S.  C.I  OreenU.  lt.UI.    It  tba  cluractcruf  tliu  proi>ert* 
'Ulja  clutifted  lulhe  ImllctmcaCand  tbe  tlilrf  oUcrlo  return  It, 


OonnoctPrt  with  at 
nUtnnut 

hOKItc- 


l«lgli*l,'.;i..i,  ■  .:lIl.>.  .,  ...  .  ;  :  ;  ■  iy;...,.i  1  j--^  iuJ'i-iCJsln 
caiT)-[nnniv,iyjii-([".-aryiv  ■.iiiiii  :Tiiij:iri  1— Duaia.  4  II.  I-;.  Where  a 
larir  cluij.'il ivliUiii"iin'»  n id.',  tikmj lii.Tliu«Luin.l'i i«iuy, rar;,  ana 
mnieBi. lyhli-li liLi  hol.l, mlMiilii; iiai-l uf  UioJiroi'Ocdi.Lo  iraa  (gitl'T 

lAiac.C.  nJ:  liiill'iuimmuiljii'cujivlctL-j  wutouliinmCal'  b'lsiiaT- 
Tnxinkriiiiari  III  ilLC  xs»>t-i;>ii(i[>i}riu  eiwudhig  Uie  Bom  sloleD-U 

490.  Petit  larcen;  is  punishable  brnnenot  ezceedl&K 
five  Imndrcil  iloUare.  or  hy  imprisonment  in  tbe  county 
Jail  notesceeUiDgsiiinomiia,  or  both. 

Second  olTDnH.—ABUIutBrroiidlngihM  a  Koond  convlctlan  for 
pM.ll.irrci.ymalii'iuuouiilUy  u(  (elouS  la  notolmoilDiulolheCoo- 


491.  Do-^araperMonai  property,  an^l  their  talue  la  to 
be  HBcertalned  in  tlie  Kstine  ma'unar  as  tha  valae  of  other 
prapurly.     [In  efFeut  Han^h  LHli,  1S8T.] 

Iton.— At  rommoa  law  doxi  are  uoC  aaliJecDi  of  laReny— !B  Oblo  St. 
¥»;  H.  C.iAiu.tr.B.  WSjJI  N.C.e.'Ti  43  All.  lUj  *Pp.  Can.  L.J. 
W,  lELCouLlM;  IHale>.  C.  fiU)  norlu  Saw  X<ak,  >ic«Pt  wlMB 


■object  to  tnxatlon— I  Parker  Cr.  B.  tHi  4  [a.  Sffi.    Bee  pait,  HauctI- 

492.  If  tbe  thing  etoiea  consiata  of  any  erldencc  of 
debt,  OT  other  written  Instrument,  the  amount  ot  money 
dne  thereupon,  or  secured  lo  be  paid  thereby,  and  re- 
maining unsatiafled,  or  which  in  any  contingency  might 
bo  collected  thereon,  or  the  value  of  the  property  the 
title  to  which  la  ahown  thereby,  or  the  snm  which  might 
be  recovered  in  the  absence  thereof,  ia  the  valne  of  the 
thing  Btoleu. 

Ai  commoa  law,  chHCH  In  action,  bonds,  lillla,  er  notes,  or  atber 
evldciicea  uT  debt,  are  unt  ileemeiL  Hubjecuor  larceny— A  Maaon,  SM',  A 
Hinr.|Mlsii.)»;  IMott  A  McU.  tl  i  UJulina.  Iihlj  a  Coke,  33;  L  Leaeb. 
4BI)  iiuless  Ihar  be  vitllil  Hnil  iDbslstbig  Eecurlltes— I  I'ort.  Ui;  see  1 
Cii.  tail. Q.  11,  O  H.'Ml;  but  (huBtotute  mits  tlienion  tbeeaineroot- 

Ij-  .  t  lurtenr— 1  DEUlo.'aW.    Bo,  accountable  re- 

iCasb-Sn.  KecDTda 


1  "iJ.  tMif 


olcA^enL— llfCnH 


IlLOeP.C 


493.  If  tbe  thing  stolen  la  any  ticket  or  other  paper  or 
writing  entitling  or  purporting  to  entitle  the  holder  or 
proprietor  tliereot  to  a  passage  upon  any  railroad  or  ves- 
sel or  otiier  public  conveyance,  the  price  at  which  tickets 
entitling  a  person  to  a  like  passage  are  uauallysold  by  the 
proprietor)!  of  such  conveyance  is  the  value  of  such  ticket, 
paper,  or  writing. 

494.  All  the  provislona  of  Ibis  chapter  apply  where 
the  properly  taken  ia  an  instrument  for  the  payment  of 
uotiey.  evidence  of  debt,  puhlicaecurity,  or  passage  ticket, 
completed  and  ready  to  be  issued  or  delivered,  although 
the  same  has  never  been  issued  or  delivered  by  tbe  mak- 
ers thereof  to  any  person  as  a  purchaser  or  owner. 

495.  The  provisions  of  this  chapter  apply  where  the 
Uiing  taken  is  any  fixture  or  part  of  the  realty,  and  la  sev- 
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ered  at  tlie  time  of  tbe  taking,  in  the  same  manner  as  if 
the  thing  had  been  severed  by  another  person  at  some 
previous  time. 

Property  saTorlng  of  tfao  realty.— At  common  law  things  which  savor 
of  the  realty,  and  ore  part  of  the  f  recboUl,  arc  not  subjects  of  larceny 
—1  Halo  P.  C.  filO;  4  El.  Com.  Zi2;  2  East  r.  C.  &>7.  i  ho  rule  does  nut 
apply  to  such  things  as  are  only  coiiijtructlvcly  annexed,  as  i>eltH  nsed 
lu  machluei^— 11  Oiilu  8t.  lU;  a  Ley  in  a  luck  of  a  door— >'^  Clackf.  417; 
orIcoIiianice-!iou8<»— Jlliil.  3:^5;  l);it  things  severed  from  the  realty 
are  subjects  of  Urceuy— .'>  liar.  (DcljU.  Grain  lu  a  Held  i:t  subject 
of  larceny— 2  liail.  ^M;  rcg.irdiess  of  value— 55  Ala.  iiu.  Although 
outstaudiuscrop.«aropartof  t  lie  realty,  they  are  subjects  of  larueny 
— 5IAla.23J.    Seopo*/,  SS}/71.?.72. 

In  committing  trespass.— If  a  person,  by  coramlttln?  trespass  with 
a  felonious  intent*  carries  away  and  converts  persoual  pronerty  to  lils 
ow:i  luic,  It  1.4  lai'ccny- 1 1  Cumi.  4JJ;  lui  by  titoallii^  thlusrs anlxcil  W  the 
freehold— 7  Car.  &  P.  Ou');  as  chandeliers  attached  lo  ihe  building — 14' 
Bush.ai; orsIlver-bearluTore— 8Ncv.2(i2;  S.  (•.  I  Green  C.  R.3 55;  or niis- 
gets  of  Kold  seiiarated  by  natural  tangos— Ll  N.  C.  Ui^;  or  turi>cntliie 
which  h:is  r.m  from  trees  into  Imjxcs— I  Leach,  IJ.  To  const  ituio  theft 
of  an  articl3  attached  to  the  realty,  there  must  bo  a  severance  prior  to 
the  asportation — t  Tex.  Ct.  App.  2o.  When  the  thiu'j  in  its  orl^nal 
stato  i.i  nut  tho  subject  of  larceny.  It  l3  necessary  tliat  tho  act  of  talc- 
ing bu  distinct  from  the  act  of  severance— Law  11. 1  G.  C.  317.  So,  if 
the  gooiH  vest  in  tho  owner  in  tlie  Interval  between  tho  severance 
and  removal,  it  la  la;'ccuy— L:iw  It.  1  C.  C.  317;  as  potatoes  du;f  and 
In  plti— 2>  Up.  Can.  Q.  1).  14o.  No  particular  space  of  time  is  neces- 
sary, only  th'j  severhig  and<takioz  nmst  be  so  separated  as  not  to  con- 
stitute tho  Kamo  transaction— (1  Nev.  bl9.  Bo,  if  copper  pipes  aro  car- 
ric'd  away  with  a  felonious  Intent,  if  severed  at  ono  t Imo,  mul  after- 
ward.^ tukcuuway— 5  li:u'.  (Del.)  l.)i.  Whether  sufiicicnt  time  Inul 
el.ipsed  between  the  taklu?  and  carry  In??  away  to  prevent  lh?m  from 
constituthi:?  ouo  ti-ansactiou,  is  a  question  for  the  juiy— tf  Nev.  2»ii;  S. 
C.  1  Grueu  C.  U.  3J.3. 

Larceny  from  hous«.— A  iierson  ma)'  bo  guilty  of  larceny  from  a 
house,  nlthouprh  tho  orljrinal  entry  was  not  felonious,  or  wltli  intent  to 
stjal— lu  Ga.  511 ;  14  liush,  231.  Tho  entry  must  hav3  been  a-xaiust  the 
owner'."* consent.  uul8S.s<Tiine was  meditated r.t  tliotlmo  of  the  entry— 
6  Ala.  a'jd.  In  Masnachusctts,  housebreaking.;  with  intent  to  steal,  and 
stealing  in  a  dwelllug-house, aro  dl.stinct  offenses— 2J  Piek.  1 .  There  is 
in  Texas  nospeclflo  offense  of  theft  from  a  house — t  Tex.  Ct.  App.  472. 
It  is  not  included  in  burglary— 2  >  C;U.  bliS.  Larceny  from  a  liouso  nmy 
bo coninilttcMl  In  any  liooao,  v.'licthcr  within  tht^curtllago  or  not— 6  <  Ga. 
431);  54  id.  213;  Charit.  II.  M.  b4:  so  throwing  off  goodj  from  a  train  In 
motion  with  a  feionlou*  Intent  H  larceny— 41  Tox.  215;  S.  C.  1  Am.  Cr. 
It.  423.  SceaUng property  him^in:;  outside  astoro  door  U  simpio  lar- 
ceny, and  not  l.irceny  from  a  house— 41  Tex.  12(};  S.  C.  1  Am.  Cr.  II.  420; 
nor  1?  stcallu-rclothcs  from  th)  railing  of  a  piazza— 3 1  Ala.(>7:);  nor  <-ot- 
tou  from  an  alley-way  outside  a  warehouse— o3  Ga.'24J:  8.  C.  1  Am.  Cr. 
R.  422.  Stealing  money  fium  the  trunk  of  a  fellow-lod^r  wliilo  he  Ls 
asleep  is  larceny  in  a  dwelling-house— ill  Mass.  429;  I  Tex.  Ct.  App. 
220.  wheroa  man  committed  larceny  and  threw  tho  stolon  t;ropeity  out 
of  tho  window,  the  part/  receivUigit  is  jtrlncipai— Kyan  ft  M.  C.  C, 
%.    A  wife  cannot  steal  from  her  husband's  house— 3  Gray,  4d0. 

496.  Every  person  who  for  his  own  gain,  or  to  pre- 
vent the  owner  from  again  ixtssessing  his  property »  buys 
or  receives  any  personal  property,  knowing  the  same  to 
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have  been  stolen,  is  punishable  by  imprisonment  in  the 
State  prison  not  exceeding  five  years,  or  in  the  county 
jail  not  exceeding. six  months,  or  by  both;  and  it  shall  be 
presumptive  evidence  that  such,  property  was  stolen,  if 
tbe  same  consists  of  jewelry,  silver,  or  plated  ware,  or 
articles  of  personal  ornament,  if  purchased  or  received 
from  a  person  under  the  age  of  eighteen,  unless  said  prop- 
erty  is  sold  by  said  minor  at  a  fixed  place  of  business  car- 
ried on  by  said  minor  or  his  employer.  [In  efEect  Febru- 
ary^.28th,  1874.] 

dSenso  generally.— A  party  trho  was  not  present  at  the  theft,  bnt 
snlisocjncntly,  witlii^illty  knowledge,  recclverl  and  aided  In  the  di»* 
poi^al  of  tiiu  koods,  is  not  an  accessory  to  the  theft,  but  is  liable  as  re- 
ceiver ^i>  C.il  f)  :);  4J  Gil.  Jil ;  23  Ohio  St.  i30;  i  Green  C.  It.  530.  It  is 
a  HitKstuntlve  crime— lltt  Idass.  1;  £»  id.  428;  1C4  id.648;  and  he  may 
bo  i»ro4f<iite(l  Jis  principal— 9  Conn.  627.  If  be  receive  them,  simply  to 
aid  the  thief  in  carryinjf  them  off,  lio  Is  guilty  as  receiver— 4»9  N.  C.  2r>; 
B.  C  1  Gr(*on  C.  K.  872.  K(;ceiving,  at  the  same  tUne,  goods  stolen 
from  several  parties,  constitutes  several  oflPenses— 3  Ma^.<t.  409;  3  Hill, 
I! 4.  Tiie  property  miKst  be  of  some  value,  Ii owe ver  snuill— li  Conn. 
iiH):  Sllill,  i!4;  4t)Iowa,  llU;  03Mo.t8:  Chiirlt. R. M.fil8;  IPort.  118; 

4  Rirh.  sbo;  37  Tex.  85:>;  21  Me.  20;  1  Mass. 245.  A  Statute  which  pro- 
hibits buying,  cliTuiatlng,  or  aiding  in  the  concealment  of  stolen 
goods,  specines  four  distinct  offenses-B  Ala.  ti4A.  So,  concealing 
s.oicn  property,  with  guUty  knowledge,  is  a  grado  of  the  offense— 3 
Tex.  Ct.  Ai»p.304;  id.  2J4.  In  Ohio,  it  is  n  misdemeanor  2^  Oliio  Bt. 
130;  8.  C  t  Green  C.  B.  630.  It  was  intended  by  the  statute  to  punish 
tiiorecelA' 
cases  of . 

Sn4»ds  d< 
irub.  273.    The  comihon-Iaw  oitense  is  enlarged  by  maldng  the  re- 
ceiver eiiually  guilty  as  the  thief- 2  Mich.  4J2. 

Property  must  have  been  stolen.- It  mast  have  been  stolen  before 
a  receiver  can  be  convicted— 55  Ga.  2SJU;  62  Ind.  37f>;  4  Strob.  800:  see 

5  Gi-av.  t^  J:  7  id.  4:)j  1  Up.  Can.  L.  J. 55;  (» Car.  &  P.  303;  Law  II.  1  C.  C. 
270;  and  tjo  stcalmg  must  have  been  done  by  some  otlier  person — 1 
Bti-ob.  SOU;  n  Ired.  338;  37  Mo.  53;  6  Car.  &  P.  899:  9  id.  3i>5;  but  see  6 
Cox  C.  C.  5M. 
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acrlaio  when  tlie  receivhig  was  for  the  inirpose  of  concealment  or 
i»i-u.it— 3:J  Ala.  434;  3  Met.  ( Ky.;  417.  Guilty  knowledge  may  l>e  inferred 
rruni  the  facts— i)  Conn,  bll;  7  Vt.  118;  see  52  Ala.  37.»;  33  id.  434;  3 
Ut'isk.  2l.>;  as  from  possession- 0  Conn.  5'.'7;  7  Vt.  1 18;  but  bare  posses- 
sion ii  not  sullicient— 13  Mich.  351;  10  Cush.  535;  48  Iowa,  172.  See  12 
Vox  V.  C.  617 ;  4  Tost-  &  K.  Jl5.  i:vid«»nco  of  the  prhicipal  felon,  with 
corroboititivrt  farts.  Is  sufficient— 10  Cash.  5^5;  or  l>y  i)roof  of  oilier  in- 
BUnre.t  of  recL-lvm;;— 41  Ala.  4«>5;  3  Met.  (Ky.)  417;  23  Ohio  St.  120;  3 
Parker  Cr.  It.  335.  Sou  10  Cnnh.  631 :  6!y  N.  Y.  81 ;  88  id.  555;  0  Car.  &  P. 
177;  1  Moody  C.  C.  140;  1  Fost.  &  V.  .51;  2  Denisou,  204. 

Receiving.— The  property  must  bo  received  from  the  thief- 2  Dent- 
lou.  37;  4  Cox  C.  C.  44J;  14  id.  Ill;  but  receiving  from  his  agent  ia 
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mfflcfent— 123  Mass.  490  ;80  a  second  thief  recelvtnflt  from  a  first  tliief 
is  a  receiTlng— 1  Car.  &  K.  733.  Unless  the  owner  luis  resumed  posses- 
alon  previous  to  Lis  receiving,  tho party  must  receive  the  goods,  and 
aldiudisposiDjT  of  them— 40  Cnl.  609.  it  Is  sufficient  If  the  receiver 
have  control  or  tho  goo<l9,  a  manoal  possession  is  not  necessary— 19 
Iowa,  144;  Const.  8.  C°2T4;  G  Cox  C.  C.  353;  Id.  £54;  2  Car.  A  R.  987;  2 
Denlson.  S7;  see  )7  Iowa,  14').  But  a  possession  of  commodities  ex- 
chaugod  for  the  stolon  p  oods  Is  not  a  posaessioii  of  tho  goods— 3  Sawy. 
647.  eecretlntf  the  goo^lxfor  tho  purpose  of  obtaining  a  reward  is  suf- 
flcient-3  UllJ,  1S#;  3Biacli.r.  28. 

Intent— Tho  receiving  must  be  felonious  and  fraudulent— 1  Parker 
Cr.  11.664;  S  Ileisk.  215;  ij  N.  C.  4-4;  but  see  U  Car.  &  P.  ITS;  id.  33»: 
with  intent  to  deprive  the  oi^iK'r thereof —5  Humph.  <i8.  It  Is  sufflciens 
If  lit)  receives  the  good*}  ns  a  friendly  act  to  tho  tlilef,  or  to  shelter  or 
accommodate  lilm— 117  li ass.  14i;  09  N.  C.  29;  see  6  Car.  A  P.  S36;  Id. 
177;  as,  where  a  passenger  allowed  a  trunk  of  stolen  goods  to  pass  as 
part  or  his  luggage— 1  Const.  S.  C.  274.  An  intent  to  secreto  the  goods 
from  the  owner  is  sufficient— 3  Ueisk.  215;  1  Parker  Cr.  B.  6G4. 

497.  Every  person  who,  in  another  State  or  country, 
steals  the  property  of  another,  or  receives  such  property 
knowing  it  to  have  been  stolen,  and  brings  the  same  into 
this  State,  may  be  convicted  and  punished  in  the  same 
manner  as  if  such  larceny  or  receiving  had  been  com- 
mitted in  this  State. 

Bringing  stolen  property  into  State.— The  bringing  Into  the  State 
of  goods  stolen  in  tho  British  Provinces  is  not  larceny  in  this  State— 4 
Gray,  434;  8.  C.  2  Lead.  C.  C.  871;  24  Ohio  St.  IWi;  S.  C.  2  Am.  Cr.  E. 
349;  but  see  11  Vt.  650:  4)  Ne.  181;  11  Mloh.  327.  See  2  East  P.  C.  772. 
contra,  1  Mass.  116;  2  id.  14:  9  Gray,  7;  Ui  Mass.  4)0.  it  is  otherwise 
under  tlie  law  of  Canada—!)  Am.  Rop.  119;  35  Up.  can.  g.  U.  603;  8.  U. 
1  Am.  Cr.  R.  406;  24  Mlrh.  166;  3  Cox  C.  C.  74;  1  Dears.  &  B.  662.  Prop- 
erty  stolen  In  another  State,  and  brought  hero,  is  larceny  in  this  State 
f)  Gray,  7;  S.  C.  2  Load.  C.  C.  373;  1  Har.  A  J.  340;  1  Mass.  1  Iti;  2  id.  114; 
8H  Bliss.  5^3;  1  Root,  69;  3  Stewt.  123;  the  common-law  rule  being 
changed  by  statute-id. ;  14  Ala.  486;  lH  id.  727 :  1 J  Mo.  45:1.  In  the  ab- 
sence of  statuto  the  thief  cannot  bo  convicted  for  property  stolon  in 
Canada— -i4  Ohio  St.  166;  S.  C.  2  Am.  Cr.  R.  349;  but  ttie  rule  isother- 
%vise  as  to  a  sister  State— 3  Co^Ycn.  1  <5;  11  Vt.  654;  49  Me.  181 ;  86  Miss. 
5!J3:  2  0reg.  115;  14  Iowa, 47);  1  Duval,  153;  1  Mass.  116;  II  Ohio, 435. 
See  1  Crauch  C.  C.  2R:i.  So,  tho  thiol  who  steals  goods  In  another  State, 
and  sends  them  hero  by  an  ngent,  may  be  Indicted  for  larceny  here- 
in)  Mass.  430:  but  there  uiiisc  be  proof  that  tht.  taking  was  li^rceuy  In 
tbe  first  State— A  Alien,  630.  The  possession  bi  the  thief  of  stolen 
property  is  larceny  In  every  county  Into  which  hi  carries  It— 47  Miss. 
671;  S.  C.  1  Green  C.  R.  842:  17  Me.  193;  7  Lelffh,  108;  7  Met.  4i'>;  10 
Mass.  154 ;  as  every  mementos  continuance  of  the  trespass  amounts  to 
n  new  asportation— 3  Nev.  20S;  S.  C.  1  Green  C.  R.  34 1  ^  and  lio  is  pun- 
ishable under  any  now  statute  which  may  bo  passtil— 21  Me.  14.  The 
rule  extends  as  well  to  property  made  subject  of  larceny  by  statute^ 
as  to  goods  subject  of  larceny  ut  coniraou  law— 7  Met.  47A.  under  the 
Alabama  statute,  Indictment  lies  In  either  county— 65  AJa.  69;  but  the 
statute  applies  to  live  animals,  not  to  dead  ones— Id.  138. 

Liability  of  receivers.— A  party  may  be  guilty  as  a  receiver  in  a 
county  other  than  where  the  property  was  stolen— 40  Cal.  699;  or  a 
State  other  than  where  it  was  stolen— 2  Mass.  14;  45  Ble.  608;  but  not  if 
stolen  abroad,  imder  the  common  law— i  Cox  C.  C.  207. 
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4C3.  Every  person  wlio,  with  intent  to  injure  or  de- 
fruud,  makes  or  caiities  to  be  made  any  pipe,  tube,  or 
otlier  instrument,  and  conn(»cts  tlie  xame,  or  causes  it  to 
be  connected,  witli  any  main.  Sfrvice-pipe,  or  other  pipe 
for  conducting:  or  supplyinjj  illuminating  gas,  in  Buch 
manner  as  to  supply  illuminating  gas  to  any  burner  or 
orilice,  by  or  at  which  illuminating  gas  is  consumed, 
around  or  without  passing  througli  tlie  meter  provided  for 
the  measuring  and  registering  the  quantity  consumed, 
or  in  any  other  manner  so  as  to  evade  payment  therefor, 
and  every  person  who,  with  like  intent,  injures  or  altera 
any  gas  meter  or  obstructs  its  action,  is  guilty  of  a  misde- 
meanor. 

A  person  secretly  approprlatlnsf  eras  '>y  severlngr  a  portion  In  a  serv- 
ice pipe  of  tliu  company  Li  giuity  of  Luueuy— 4  Aueu,;iuu;  6  Cox  C.  0. 
213. 

See  6  Cox  C.  G.  213. 

499.  Every  person  who,  with  intent  to  injure  or  de- 
fraud, connects,  or  causes  to  bo  connected,  any  pipe,  tube, 
or  other  instrument,  witli  any  main,  service-pipe,  or  other 
pipe,  or  conduit,  or  flume  for  conducting  water,  for  the 
purpose  of  taking  water  from  such  main,  service-pipe, 
conduit,  or  tlume,  without  the  knowledge  of  the  owner 
thereof,  and  wi-th  intent  to  evade  payment  therefor,  is 
guilty  of  a  misdemeanor. 

500.  Every  person  who.  In  the  city  and  connty  of  San 
Francisco,  saves  from  iire,  or  from  a  building  endangered 
by  tire,  any  property,  and  for  two  days  thereafter  cor- 
niptly  neglects  to  notify  the  owner  or  fire  marshal  there- 
of, is  punishable  by  imprisonment  in  the  State  prison  for 
not  less  than  one  nor  more  than  ten  years. 

See  Pol.  Code,  $  3343. 

501-  Every  person  who  purchases  or  receives  in 
pletlge,  or  by  way  of  mortgage,  from  any  person  un- 
der the  age  of  sixteen  years,  any  junk,  metal,  me- 
chanical tools,  or  implements,  is  guilty  of  a  misdemean- 
or. 
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502.  Sections  three  liundred  and  thirty-nine,  three 
hundred  and  forty-two,  and  three  hundred  and  forty- 
three  of  The  Pbkal  Code  are  applicable  to  persons  carry- 
ing on  the  business  of  junk  dealers,  and  apply  to  thoir 
transactions  of  purchase  and  sale,  as  well  as  to  those  of 
pledge  or  mortgage. 


I 
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CHAPTER  VI. 

SHBBZZLEHBirr. 

f  MB.  **  Embezzlement "  defined. 

1 .104.  Wlien  officer,  etc.,  guilty  of  embezzlement. 

I  393.  Carrier,  when  guilty  of  embezzlement. 

I IM6.  When  trustee.  iMtnker.  etc.,  guilty  of  embezzlement. 

S  507.  Wlien  bailee,  tenant,  or  lodger  guilty  of  embezzlement. 

I  508.  When  cleric,  agent,  or  servant  guUty  of  embezzlement. 

I  509.  Distinct  act  of  taUng. 

I  510.  Evidence  uf  debt  undelivered  a  subject  of  embezzlement. 

S  51 1.  Claim  ol  title  a  ground  of  defense. 

S  512.  Intent  to  restore  the  property  is  no  defense. 

S  5U.  Actual  restoration  a  ground  for  mitigation  of  punishment. 

S  514.  I'uuisbuicnt  for  embezzlement. 

503.    KmbezzlemeDt  is  the  fraudulent  appropriation  of 

proiterty  by  a  pernon  to  whom  it  has  been  intrusted. 

See  ante,  $S  21 1. 425.  4ft4.  and  notes. 

Embezzlement.— The  fraudulent  appropriation  of  the  property  of 
anotiitT  i»y  one  tvtvhom  it  has  i>ocn  Intrusted,  in  orobezzlomciit— 'I7 
Io»:i.  <W;  :i  I'arkf r  Cr.  K.  57H;  T  Tex.  Ct.  Ap'p.  4l«;  4  Up.  Cm.  L.  .1.  I*J:. 
so,  wliiMi  ])roporty  is  voldutarlly  delivered  to  a  |»er»oii,  wlio  lias  not 
gen«*nilly  ilie  rare  of  liis  employer'.^  property,  aud  h«  converts  it— i 
Gnviie,  <Ti»wa,)  h7;  <j5  N.C.  31  i.  It  imiM>rts  the  reception  of  money  bo- 
loni;ing  to  a  master  or  employer,  and  a  fraudulcntappruprint  inn  ttrfdre 
Un*ai'lies  bin  liautis— lU  Lp.Can.C.  1M17.  It  was  not  an  ottrnse  known 
ateoiiimon  law -4  Up.  Can.  L.  J.  I>'4;  Imt  is  purely  a  8t:itutury  otTeii.se 
->31  Cal.  I<H;  and  noibhit{  which  was  larceny  atrommonluiviHlni'lnded 
In  It--Hl  IIL  Hiti;  8.  C.  2  Am.  Cr.  R.  1 14.  The  statute  intends  ti>  imnisli 
acts  which  liefore  were  not  punishable— 28  End.  3JI;  7  Tex.  rt.  A  pp.  • 
419.  The  Ftatuto  of  Ciilifonda  was  framed  to  eiimprrliend  iIionh  <-iiHes 
In  wtikrh  proiierty  is  intrusted  to  clerks,  servauts.  rte.,  hy  or  for  tlielr 
mn.sters,  employers,  etc.— .37  Cal.  51;  aud  thft  fnunlnlent  conversion 
may  4ie  effected  in  any  manner— 7  Tex.  Ct.  App.  41  h.  Tho  stutniols 
mskAe  applicable  to  attorneys  who  fraudulently  convert  tlioir  client's 
property — I  Tex.  Ct.  App.  7(i3;  tho  embezzlement  of  sevend  articles  at 
the  s.'uue  thn»  being  a  separate  embezzlement  of  t'ii«-li— Kh)  Msvss.  I. 
Where  a  i>€rson  is  induced  by  fraud  to  iKirt  with  the  title,  it  Is  embez- 
zlement aud  not  larceny— 66  lud.  S21;  17  liL  33»;  43  Id.  3iJ7;  5  Uniy.  bi. 
See  ante,  •)  4M. 

The  property.— The  property  must  be  the  property  of  other  tlum 
the  d)efendant-2  Met.343:  II  Met.  64;  107  Mass.  221;  2  Lewln.256.  A 
Qualiflcd  ownership  ts  sumcient  as  rlglit  of  poeisessiou  and  control  —7 
Tex.  Ct.  App.  418. 

latent.- Tho  fraudulent  Intent  Is  to  be  determined  from  the  evl- 
di3iie»— 7  retcrs,  iSH;  aud  It  may  be  Inferred  from  the  facts,  at 

Fbs.  Codjc— to. 
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fllcrht,  concealmADt,  and  evasion— 9  Cohl.  307;  7  Tex.  Ct.  Apn.  419;  7 
Car.  A  I*.  38(i.  If  a  person  in  one  connty  H  intrusto<1  with  per* 
soiial  proporty,  anrt  ho  t:ikes  It  to  anotlior  fouuty  and  there  embezzles 
It.  he  «;Hanot  he  tried  in  tho  eounty  wliero  lio  roeeiveU  It,  anless  the 
luteut  to  embezzle  was  conceiveU  there— 51  CaL  373. 

504.  Kvery  oflBcer  of  this  State,  or  of  any  county,  city, 
city  und  county,  or  otltcr  muuicipal  corporation  or  flulwli- 
vision  thereof,  and  every  tlepiity,  clerk,  nr  aerrant  of 
any  audi  oflScer,  an«l  every  otiicer,  director,  trustee,  clerk, 
servant,  or  agent  of  any  a.ssociatiun,  society,  or  corpora- 
tion, (public  or  private)  who  fraudulently  appropriates  to 
any  use  or  purpose  not  in  the  tln<!  and  la^Yful  execution 
of  Uia  trust,  any  property  wliicli  he  has  iu  his  possession 
or  under  his  control  by  virtue  of  his  trust,  or  secretes  it 
xi'ith  a  fraudulent  intent  to  appropriate  it  to  such  use  or 
puriKise,  is  guilty  of  eiubeauclemeut.  [Ih  effect  April  Gth, 
1880.  J 

dorporate  bodr.— A  statute  ai^Inst  embezzlement,  from  any  corpo- 
rate \unly  In  this  Rtate.  does  not  include  corporations  dohig  business 
without  authority  of  law— .V)  Ga.  TMi;  8.  C.  i  Am.  C'r.  R.  iijti.  Wberu  n 
bank  cashier  mUappUcdtbu  f-irndsufa  hauk.  it  Is  nodcfcune  that  he 
believed  bin  arts  wore  .sanctioned  by  some  of  the  directors—  1 1  Blutelif. 
87^;  8.  C. 2  Greeu  C.  U.  241.    See atUe;i*H» and  note;  and po*t,  %  614. 

505.  Every  carrier  or  other  person  having  under  his 
control  personal  ijroperty  for  the  purpose  of  transporta- 
tion for  hire,  who  fraudulently  appropriates  it  to  anj'  use 
or  purpose,  inconsistent  with  the  safe-keeping  of  such 
property  and  its  transportation  according  to  his  trust,  is 
guilty  of  embezzlement,  whether  he  lias  broken  the  pack* 
age  in  which  such  property  is  contained,  or  has  otherwise 
separated  the  items  thereof,  or  not. 

Bee  notes  to  IS  484. 504^ 

Embezzlement  from  mall.— To  constitute  embezzlement  of  man 
matter,  the  letter  niiuit  be  obtained  from  the  post-office  or  the  carrier 
—2  lihitchf .  104 ;  4  Parker  Cr.  K.  1G4.  1/  a  postoiQce  clerk  takes  a  letter 
from  the  place  of  its  deposit,  he  Is  ffullt  v,  although  he  does  not  take  it 
from  the  building-  2  lilatchi.  103.  8o,  ii  a  lettcr-caiTler  secretes,  em- 
bezzles, or  destroys  a  letter,  packet,  bag,  or  mail,  he  i.^  liable— I  Colo. 
Sift;  and  a  decoy  letter  is  within  the  statute— 1  Curt.  964.  When  a  let- 
ter Is  delivered  to  an  authorized  agent.  It  caimot  be  cbareed  with  hav- 
ing been  embezzled— 6  McLean,  ftst8:  1  Low.  9U4;  2  Bhitchf.  101;  and 
generally  the  detention  of  a  letter  wlxlch  came  hiwf  ally  Into  a  person's 
possession  Is  not  embezzlement— 2  N.  J.  Law  J.  181;  see  2  iJlatchf.  104; 
»  McLean.  &.W;  1  Low.  303:  as,  on  delivery  to  an  errand-boy— 1 1»l.  301; 
2  Blatclif.  104;  6  McLean,  598;  2  Curt.  265.  Where  a  barkeeper  fi-aad- 
ulently  converted  a  letter,  containing  money,  Intrusted  to  liini  to  be 
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carried  to  the  poiit-offlce,  he  1^  guilty  of  embczzlemont— 15  Wonft.  \'^l; 
hat  where  A.  liitrusteil  It.  with  luonev  to  coimt,  auU  U.  walked  away 
with  it,  it  was  lutt  euibezzlemcot-fi7  3Iass.  Ml. 

506.  Every  trustee,  banker,  merclmnt,  broker,  attor- 
^ley,  agent,  ai«stguee  in  truRt,  executor,  iulminiATRiior.  or 
collector,  or  person  otherwise  intrusted  mtb  or  having  in 
his  control  property  for  the  use  of  any  othi^r  pernou,  wlio 
fraudulently  appropriates  it  to  any  use  or  puri>«ise  not  in 
the  due  and  lawful  execution  of  his  trust,  or  secrtftes  it 
with  a  fraudulent  intent  to  appropriate  it  to  such  use  or 
par|)ose,  is  guilty  of  embezzlement. 

See  uote.s  to  It.i  4S4. 504. 

Trastees.— EniUezzIcment  l>y  trustees  1%  a  fllflTerent  offonAC  from 
euibezzloment  l>y  aj^i'iits— bi  Piv.  Si.  472:  S.  C.  i  Am.  Cr.  R.  W«.  Where 
a  parry  i-ec-oivlu'^  money  lias  i\  rlifht  tu  mix  It  wlUi  liis  own.  ht*  l.s  not 
liiilUtablefurHixlohig— 2  N.  V.  8Mi»r.  N.  8.  3«J.  Tho  f:iilun»  la  (my 
oviTioa  waril  ii!i<k'r  age  ami  marTieil.  after  iiettlcmt;nt  of  the  *Mt;iie, 
l!»iiuia>'foloiiy— I  Lva.  ( rcmi.)  T-'O.  A  piTson  wlio  aimruitrlaics  to  hU 
own  use  iiioii«^y  scut  to  him  to  t»e  «lovotP<l  to  a  particular  purpose  Is 
liaUle— Law  It.  2  C.  C.  Ii4;  8.  C.  1  Am.  Cr.  U.  1)7.  It  cannot  consist  of 
pri»cce«ls  of  trust  property  other  than  such  as  have  accnicil  from  Ita 
sale— Q  Tex.  Ct.  Api>.  344.  A  creditor  roisapproprlt'itln?  collati?ral  so- 
carlrios  after  (leht  due,  If  thetru^itbe  to  return  them  after  tho  debt 
bsailsflcd,  is  liable— 10  Ma.ss.  I ;  or  fraudulently  mIsapproprlatlnBffovfc 
eruiuei.t  securities,  although  not  Indoraed— .'4  Iowa,  Iu2.  Where  a 
Uaiik  treasurer  alters  the  account-hook  of  the  hank  to  make  It  app«»ar 
tliac  de|>oslt  was  made,  an<l  no  proof  that  the  deposit  did  not  go  with 
oilier  bank  funds.  It  is  not  embezzlement— 1  Allen,  575. 

Oonaignee.— The  fraudulent  mLsappronrlatlon  to  his  own  use  by  a 
couKlgaee  or  bailee  is  embezzlement— ti  lex.  Ct.  App.  344.  So,  whore 
I)H  (leules  tlio  receipt,  or  makes  a  false  statement  or  entry,  or  r»f  u-ses 
tft  account  for  it— 10  Gray,  173;  hut  see  61  III.  882.  Tho  mere  maklns 
of  false  entries  and  false  accounts  does  not  constitute  the  olIens&— lid 
IIaa8.4fl. 

OommiHion  merchant— Actual  demand  is  Indispensable  to  con* 
▼let  under  the  statute— 61  111.  34j2;  S.  C.  2  Green  C.  B.  558. 

507.  Every  person  intnisted  with  any  property  as 
bailee,  tenant,  or  lodger,  or  with  any  power  of  attorney 
for  tlie  sale  or  transfer  thereof,  who  fraudulently  con- 
Terts  the  same  or  the  proceeds  thereof  to  his  own  use,  or 
secretes  it  or  them  with  a  fraudulent  intent  to  convert  to 
liis  own  use,  is  guilty  of  embezzlement. 

Bailee.— A  bailee  is  within  the  statute,  and  the  term  bailee  is  not 
ttroiteil  iu  the  sense  of  a  bailee,  to  keep,  to  transfer,  or  to  deliver— 19 
CaL6u0;  oven*uIiuff  8  id.  42.  The  conversion  of  a  bailee  may  be  ef- 
fected by  wUe,  wliether  authorized  or  not— 7  Tex.  Ct.  App.  4I».  If 
money  Is  intrusted  to  a  person  only  to  be  kept  for  a  bailor.  Its  conver- 
iiouis  not  embezzlement— 3  (rray,  461 ;  but  this  rule  h:is  been  modified 
ny  Rtatate— too  Mass.  9.  An  lunkeeper  who  fraudulently  converts 
biginiB>.  i*  guUty  of  embczzl6meut-»u  Mich.  306;  S.  C.  2  Am.  Cr.  A, 
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111.  It  !>  tnfflelent  deliyery  to  an  Innkeeper  where  ctaeclcs  for  tmg- 
gagfi are  delivered  to  him— 96  Mich.  3iMi;  S.  C.  2  Am.  Cr.  R.  111.  The 
fraudulent  conversion  of  property  by  a  bailee,  or  secreting  U  with  a 
Iraudulent  Intent  to  convert  It,  is  emuezzlemeut— 51  Cal.  378. 

50e.*£ver7  clerk,  agent,  or  servant  of  any  person  who 
Icaudulently  appropriates  to  his  own  use,  or  secretes  xrith 
a  fraadnlent  intent  to  appropriate  to  his  own  use,  any 
property  of  another  which  has  come  into  his  control  or 
care  by  virtue  of  Lis  employment  as  such  clerk,  agent,  or 

servant,  is  guilty  of  embezzlement. 

Clerk  or  servant —A  clerk  or  servant  appropriating  money  or  goods 
Intrusted  to  liim  iu  tbe  course  of  his  cmpfoymeiit  id  ffuilty  of  embea* 
rlcment— 15  Wend.  147:  so  of  money  received  on  bills  collected— 11 
Kev.  2]j7:  denying  23  Cal.  577;  so.  If  be  obtains  possession  of  goods 
with  autnorlty  to  dispose  of  them,  he  may  be  guilty— 'iiS  Ala.  i7;  69 
Ind.  2Ji*.   A  person  assisting  his  father  in  his  duties  as  clerk  may  be 

Eiiilty  of  emuezzlcment  as  to  his  father,  for  converting  the  money  of 
Is. father's  employers— Law  11. 2  C.  C.  150:  8.  C.  1  Am.  Cr.  R.  153.  A 
person  engaged  to  solicit  orders  to  be  paid  by  commissions  is  not  a 
clerk  or  servant-Law  R.  2  O.  C.  341 ;  S.  C.  1  Am.  Cr.  R.  ISO.  Giving  a 
person  a  watch  to  trade  off  for  a  wagon,  for  which  servicahe  was  to 
I>e  paid,  is  suflicient  employment— 37  Iowa,  404;  S.  C.  1  Am.  Cr.  R. 
146.  Appropriating  money  paid  on  his  master's  check  is  embezzle- 
ment—ti  Cush.  2S4 ;  or  a  bill  of  exchange— 32  Ala.  5«9.  Where  no  privity 
of  employer  and  employ^  exists,  it  Is  not  cmbezelcment— 14  Gray,  62; 
BO,  where  the  owner's  possession  is  divested— !)7  Mass.  584;  though  de- 
fendant iiad  custody  as  liis  servant— {<7  Mass.  428.  It  cannot  consist  in 
fraudulent  conversion  of  money  paid  over  by  mistake— 14  Gray,  62. 
A  cleric  may  commit  more  tlian  one  embezzlement,  and  i>e  indicted  for  . 
each— 1 1  Nev.  287.  A  clerk  about  to  leave,  taking  the  amomit  due  iiim 
from  Ills  employer,  and  cnterin:^  the  same  on  the  books,  is  not  guilty  * 
of  embezzlement— 35  111.  487.  In  case  of  embezzlement  by  a  servant 
demand  and  refusal  are  not  necessary— 22  Mlim.  76.  A  commercial 
traveler  is  a  servant— 7  Up.  Can.  L.  J.  831 ;  11  Cox  C.  C.  15V;  id.  4(iO. 
Where  money  was  received  by  a  servant,  but  not  In  the  name,  or  for 
or  on  account  of  his  master,  its  conversion  was  not  embezzlement— 12 
Cox  C.  C.4ti»:  8. 0.  1  Green  C.  R.  147. 

Agents.— Embezzlement  by  agents  may  be  committed  by  misappro- 
priating money  icftwitii  him  lor  tbe  purchase  of  lands— 48  Ma  531. 
So  if  money  is  placed  in  the  hands  of  a  i>erson  to  bo  loaned  on  certain 
sccurliteH  and  Interest,  and  he  converts  it— 82  111.  425;  8.  C.  2  Am.  Cr. 
R.  108;  but  if  mouoy  Is  received  by  an  agent  in  a  manner  not  author- 
Izod  by  his  agency,  it  is  not  received  in  the  course  of  bis  employment- 
Si  Cal.  iOH.  I>ni\ving  a  dnift  on  IiLs  principal  imyable  to  a  tlilrd  person, 
If  tbe  i)rInoipsU  nays  It.  is  eml)ezzlemcnt— ^ii  Cal.  108.  Tbe  i^ent  of  a 
commissary  IS  llablo  fur  the  conversion  of  flour  sent  to  a  bakery— 38 
Ala.  415.  The  unauthorized  appropriation  of  money  by  an  agent  or 
eniuluy^  not  authorized  to  receive  it  is  not  within  the  code  uialcing 
such  larceny— 49  Iowa,  141.  Where  money  is  placed  In  one's  hand,  to 
be  loiiiicd  at  interest,  and  be  converts  a  part  of  It,  it  is  emliezzlement 
if  be  acts  as  agent,  but  not  If  bo  guarantees  i)aymcnt  of  the  Uiterest 
— «2  111.  4J5;  8.  C.  2  Am.  Cr.  R.  10:».  8o  tbn  agent  is  entitled  to  deduct 
his  commissions  out  of  the  receipts— 22  Minn.  41;  8.  C.  2  Am.  Cr.  B. 
107.    See  2  Met.  343;  11  id.  04;  107  Mass.  '221. 

Who  not  servants  or  agents.— An  auctioneer  is  not  the  servmit  (xt 
agent  of  the  owner  of  the  property— 2  Met.  343;  nor  the  collector  of 
bills  for  the  proprietor  of  a  uewspaper^U  Id.  04;  nor  is  s  eoiistalito 
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tlie  servant  of  thecredltor~5DeTiio.76;  nor  Is  helaflee— €2  IIL  137} 
wufr  is  tbe  keeper  of  a  county  puorhouse  an  agent  or  servant  of  tlie 
Bupcrint^ndent  of  an  incorporated  company— 22  N.  T.  245;  nor  is  » 
mecliaiiicof  the  material  supplied  toliiin— 9Gray,&;  nor  are  parties 
as  to  eacli  othefr,  unless  tlio  contract  1.^  inclioate  or  ineomplcie— ^  Tex. 
Ct.  App.  622;  nor  Is  a  person  employed  to  solicit  orders  on  a  coinmls- 
siou— Law  R.  2  C.  C.  34;  S.  C.  1  Am.  Cr.  K.  IdO;  id.  41. 

509.  A  distinct  act  of  taking  is  not  necessary  to  oon* 
stitute  embezzlement. 

See  U  Wend.  581. 

510.  Any  evidence  of  debt,  negotiable  by  delivery 
only,  and  actually  executed,  is  tlie  subject  of  embezzle- 
ment, whether  it  has  been  delivered  or  issued  as  a  valid 
instrument  or  not 

511.  Upon  any  indictment  for  embezzlement,  it  is  a 

sufficient  defense  that  the  property  was  appropriated 

openly  and  avowedly,  and  under  a  claim  of  title  preferred 

in  good  faith,  even  though  such  claim  is  untenable.    Bat 

this  provision  does  not  excuse  the  unlawful  retention  of 

the  property  of  another  to  offset  or  pay  demands  held 

against  him. 

Claim  of  title.— If  the  defendant  supposed  he  had  a  right  as  partner^ 
he  ^uuot  be  convicted— 1 18  Mass.  443 ;  yet  a  man  may  be  convicted  for 
embezzling  bis  own  mortgage— 6  Allen,  dU2. 

512.  The  fact  that  the  accused  intended  to  restore  the 
property  embesszled,  is  no  ground  of  defense  or  of  mitiga- 
tion of  punishment,  if  it  has  not  been  restored  before  an 
information  has  been  laid  before  a  magistrate,  charging 
the  commission  of  the  offense.  .  ^ 

Intent  to  restore.— It  ia  no  less  embezzlement  that  the  intent  was  to 
restore,  and  that  the  party  had  property  to  make  restitution— 10  Gray, 
ITi;  4  Up.  Can.  L.  J.  187.  Enibczziemcnt  consiists  in  tlio  fraudulent 
misappropriation  of  bonds— 100  Mass.  I;  tliougli  with  intent  to  restore 
them— ar  Mass.  »>.  That  he  believed  ho  would  repay  tho  money  does 
not  relieve  the  act  of  its  fraudulent  intent— 41  Wis.  6ti5;  S.  C.2Am. 
Cr.  B.  117. 

513.  "Whenever,  prior  to  any  information  laid  before 
a  magistrate,  charging  the  commission  of  embezzlement, 
the  person  accused  voluntarily  and  actually  restored  or 
tendered  restoration  of  tho  property  alleged  to  have  been 
embezzled,  or  any  part  thereof,  such  fact  is  not  a  ground 
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of  defence,  but  it  authorizes  the  court  to  mitigate  paniah* 
meut,  iu  it3  discretion. 

514.  Every  person  guilty  of  embezzlement  is  pnnisha- 
able  in  the  maimer  prescribed  for  feloniously  stealing 
property  of  the  value  of  that  embezzled;  and  where  the 
property  embezzled  u  iiu  evidence  of  debt  or  right  of  ac- 
tion, tlie  sum  due  upon  it  or  secured  to  be  paid  by  it 
^hall  be  taken  as  its  value:  provided^  that  if  the  embezzle* 
ment  or  defalcation  be  of  the  public  funds  of  the  United 
States,  or  of  tbis  State,  or  of  any  county,  city  and  county, 
or  municipality  within  this  State,  the  offense  is  a  felony, 
and  shall  be  punishable  by  imprisonment  in  the  State 
Ijrison  not  less  than  one  year  nor  more  t*en  years;  and 
the  person  so  convicted  shall  be  ineligible  thereafter  to 
any  ofuce  of  honor,  trust,  or  prolit  under  this  State.  [In 
effect  April  (ith,  1880.] 

Panishmont.— That  a  party  is  liable  to  prosecution  for  embezzle- 
ment of  natioual  bauk-uotes  uudcr  United  States  statutes,  does  not 
relieve  hliu  from  imnlsliiu^nt  uudcr  cominou  law  or  under  a  State 
statute— 1 1  (i  Mass.  1.  Tlie  puulslimeat  is  tlia  same  as  that  for  larceny 
-4Mct.<6d. 
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CHAPTER  Vn. 

XXTOBTION. 

1518.  "Extortton"  defined. 

1 519.  Wbat  threats  may  constitute  extortion, 

I  520.  Ponlsbment  of  extortion  in  certain  eases. 

S  531.  Extortion  committed  under  color  of  official  right. 

S  023.  Obtaining  signature  by  means  of  threats. 

S  583.  Sending  tbrcatcning  letters  with  intent  to  extnt. 

S  534.  Attempts  to  extort  by  means  of  verbal  threats. 

S  525.  Officers  of  railroad  companies  making  overcharges. 

518.  Extortion  Is  the  obtaining  of  property  from  an- 
other, with  his  consent,  Induced  by  a  wrongful  use  of  force 

or  fear,  or  under  color  of  official  right. 
Sec  ante,  21 1, 484,  and  503. 

Extortion.— The  act  to  prevent  extortion  was  designed  to  MFcm^  a 
remedy  of  a  summary  character  i^iiiut  oiuce-holrlers— 45  Cal.  Ui9.  At 
common  law.  extortion  tx  taklii.((  by  color  of  office  monoy  or  other 
thlug  of  value  that  is  not  duo— (>  Coweu.tiCI;  H  Bush,3:),  before  It  Is 
due— 6  Cowen.  6(il;  7  Pick.  27»:  33  N.  J.  L.  142;  2  Siieed,  160;  1  Yerg. 
»>l;  1  Mont.  322;  i»Ala.l2i(:  1  L(>a.(Tenii.):;il;  5Sueed,«ii;  3  Sawy. 
473 ;  or  more  than  la  due—  1  Yeates.  71.  The  officer  miLHt  have  acted  In 
his  official  capacity— 55  Ala.  124:  10  Ha»«.  210.  The  design  to  collect 
fees  to  which  he  was  nut  entitled,  constitutes  the  corrupt  intent 
which  is  the  essence  of. the  offf^uHe— 34  Ala.  'iM.  A  rorrupt  motive  is 
esiteutlal- 3  Brev.  175;  IMass.  22K:  I1ifiit.52ft;  171d.41U;  7Lfigh.7U9;  2 
Mo.  22;  I  Pi«-k.  171:  7  Id.  279;  15  Weud.  277;  except  where  tlio  bar© 
taking  is  made  Indictable— .%  N.  .1.  L.  129;  l)nt  the  summary  remedy 
has  not  taken  away  the  commou-law  remedy— 7  Pick.  279;  hi  S<*i-ir.  & 
B.  4S%.  It  is  cnongn  If  any  vakiii4>le  thing  is  received— 5  lilackf.  4b0;  1 
Ld.  Rayni.  148;  but  a  mere  agreement  to  pay  Is  not  sulfloleut— 16  Mass. 
91:  5  Ul.  523;  uulexs  the  a^eemeut  cnri  bo  nitido  the  bauds  of  a  suit— 1 
L4i.Raym.i4H.  The  takingniu^t  be  willful  and  corrupt— 34  Ala.  254;  1 
Yeates,  71;  2  Ho.  22;  15  Weud.  277. 

Who  liable.— A  public  officer  only  can  be  convicted  of  this  offense^ 
56  Gh.  385:  but  that  he  is  an  officer  de/ueto  is  sufficient— 4  Ired.  171. 
See  Desty^s  Crlm.  Law.  $  84  b. 

519.  Fefir,  such  as  ^yill  constitute  extortion,  may  be 
induced  by  a  threat,  either: 

■  1.  To  do  an  unlawful  injury  to  the  person  or  property 
of  the  individual  threatened,  or  to  any  relative  of  his,  or 
member  of  his  family;  or, 

2.  To  accuse  him,  or  any  relative  of  his  or  member  of 
his  family,  of  any  crime;  or. 


3.  To  expose,  or  impute  to  him  or  tLem  any  deformity 
OrdiBgrace;  oi, 

4   T   expose  any  secre  atfac  ing  li  m            m 

Exl  D. 

?\      u^ 

th              e      ne  ass 

til       Im  use 

Ui  eat-  M  Has  l£ 

tag  "Sms   as  "^ 


520    E  pereo     w  torts  aymnyo    oh 

p    perty       m  d       it     m  ta         n      am     u 

ug  to      bbe       by  m  an  rce  uy  Ii 

as  is  mentioned  iu  tbe  pMceding  oection,  U  punishable 
by  impriaonmeat  in  the  Statu  piiaon  not  exceeding  tSvo 

52L  Every  person  who  comuits  any  extortion  under 
color  of  oCBcial  right,  lu  cases  for  trhicli  n  ditFerent  pun- 
isbment  Is  not  prescribed  in  this  Cudu,  is  guilty  of  a  inis- 
demeaoor. 

Ses<Mi(.S»9,widDa(e. 

5-Z  Every  person  who,  by  any  extortionate  means, 
obtains  from  anotlier  his  signature  to  any  paper  or  instru- 
ment, mbereby,  if  such  signature  were  freely  given,  auy 
property  would  be  transferred,  or  auy  debt,  demand, 
charge,  or  riglil  of  action  created,  is  puulahable  In  the 
Bame  manner  as  if  tbe  actual  delivery  of  hucIi  dubt,  de- 
mand, cbarge.  or  riglit  of  action,  were  obtained. 

523.  Every  person  wbo.  with  Intent  to  extort  any 
money  or  otber  property  from  another,  sends 'Or  delivers 
to  any  person  any  letter  or  other  irritiag,  whetber  mib- 
■cribed  or  not,  eipressinj;  or  implying,  or  adapted  to  im^ 
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ply,  any  threat  sucL  as  is  specified  in  section  five  hiin- 
<lred  and  nineteen,  is  punishable  in  the  same  manner  as 
if  sucli  money  or  property  were  actually  obtained  by 

means*  of  such  threat. 

Extortion.— Extorting  money  bv  a  fal^e  statement  that  proAecnilon 
hiul  iH'fiiei  ''^red  apihist  liiiii— 2'i  l*:v.  St.  2.^i;  but  not  if  tlie  otfer  \h 
luailtf  to  IlitiioiUy  i'<>iai>roiiUi«e  the  uffeuse— kK;  7  Car.  A  y.  l*Jl.  A 
threat  to  falsely  awuse,  thruiiish  hanJ-bills  aiid  new»|>ai>ers,  ot  koeii- 
iuK  u  tt'omuii  an  Hi.<«  iiilHtrt'sMV  with  intent  to  extort  inouf  y .  U  siilQcleiit 
—54  Inil.  4(N>;  S.  C.  2  Aiit.  Cr.  R.  In.  0!>tahiing  lioi-ses  from  ua  t^'iior.int 
conntn'iuan  by  threat:*  of  a  criuiiiial  jpro^MJcution  fur  Hll«:'i^Ga  iiorse- 
steaihiK.  atul  by  thriiuta  a^ahist  ills  life,  is  iudlrtable— I  Bay,2<i.  A 
con.s»lrafy  to  extort  money  Is  ptr  te  an  offense  at  romiuou  law— 6 
D(>v>i.  A  it.  345;  4  bam.  «b  O.  »J:i;  S.  C.  3  LeaU.  C.  C.  34.  See  Detiiy's 
Crim.lAW,  S  b4. 

Threatening  letters.— A  letter  In  defendant's  own  name. sent  to  en* 
force  pay  men  t  of  a  debt,  is  not  within  the  statute— 2  B:irl>  427;  see  1 
l.eaeli.44.'>;  2  E:i8t  V.  C.  II 16.  Dropping  a  letter  in  a  man's  way  Is  a 
seiKliu^t— RusM.  &  R.  3'.>8.  To  put  a  letter  in  a  i>lace  where  it  would  be 
likely  tu  be  hcuu  by  the  penwu  to  whom  U  is  tUrected  Is  au  utteriug  - 
5CoxCwC.226. 

'  524.  Erery  person  who  unsuccessfully  attempts,  by 
means  of  any  vetbal  threat,  such  as  is  specilied  in  section 
five  htimlred  and  nineteen,*  to  extort  money  or  iXher 
property  from  another,  is  guilty  of  a  misdemeanor. 

525.  Every  officer,  agent,  or  employ^  of  a  railroad 
company,  who  asks  or  receives  a  greater  sum  than  is  al- 
lowed by  law  for  the  carriage  of  passengers  or  freight,  iA 
guilty  of  a  misdemeanor. 

See  ClY.  Code,  %%  439, 2174, 2108. 2180-2191«  2194-2208. 
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WALSE  PBB80NATI0M  AMD  CHBATB. 

S  528.  Martytng  under  false  personation. 

S  529.  Falsely  personating  another  1q  other  cases. 

§  530.  BecelTlng  property  In  a  false  character. 

S  531.  Fraudulent  couTeyances. 

§  532.  Obtaining  money  by  false  pretenses. 

S  533.  Selling  land  twice. 

fi  534.  BLirrled  person  selling  lands  under  false  representatloos. ; 

i  535.  Mock  auction. 

$  Mti.  ronsiffn<H«.  false  8tatenient  by. 

S  537.  Defrauding  inn  or  bOiirdlns-honse. 

S  537.  Removal  of  mortgaged  chattels 

$  537  H.  Frauilulent  registration  of  cattle . 

528.  Every  i>ersuu  who  falsely  personates  another, 

and  in  sucb  assumed  character  marries  or  pretends  to 

marry,  or  to  sustain  the  marriage  relation  towards  anotU- 

er,  with  or  without  the  conniyance  of  siich  other,  is  guilty 

of  a  felony. 

A  mere  promise  of  marriago  Is  not  sufficieht— 3  Moody  C.  C.  2U. 
See  CivU  Code.  S  58. 

529.  Every  person  who  falsely  personates  another, 
and  in  such  assumed  character,  either — 

1.  Becomes  bail  or  surety  for  any  party  in  any  proceed^ 
ing  whatever,  before  any  court  or  officer  authorized  to 
take  such  bail  or  surety;  or, 

2.  Verifies,  publishes,  acknowledges,  or  proves,  in  the 
name  of  another  person,  any  written  instrument,  witli  in- 
tent that  the  same  may  be  recorded,  delivered,  and  used 
as  true;  or, 

3.  Does  any  other  act  whereby,  if  it  were  done  by  the 
person  falsely  x>ersonated,  he  might,  in  any  event,  be- 
come liable  to  any  suit  or  prosecution,  or  to  pay  any  sum 
of  money,  or  to  incur  any  charge,  forfeiture,  or  penalty, 
or  whereby  any  benefit  might  accrue  to  the  party  person- 
ating, or  to  any  other  person; 

—is  punishable  by  imprisonment  in  the  oounty  jail  nofc 
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exceeding  two  years,  or  by  fine  not  exceeding  fire  thou- 
sand dollara. 

Faille  personation.— Amnmlnff  a  flctttlous  name  I  a  afafaie  pretense. 
If  it  lnflueiice.1  tlio  obtaining  (it  uiouey  or  goocL**— U  Pick.  17»;  so.  of 
obtaliiiujf  f;uu<l»tu  bo  st-nt  oat  of  tUo  State— 10.)  Mass.  172:  so. of  assum- 
iuj;  tlie  uain.;  of  auotlier  to  whom  mouey  is  due— li)  Tick.  17:);  2  Pars. 
Cas.  Si2:  «  Cox  C.  C.  515;  9  Ad.  A  £.  *i7tf ;  Rusa.  A  S.  C.  C.  »1 ;  7  Car.  •& 

p.;«4. 

530.  Every  person  who  falsely  personates  an  other,  a  ud 
in  such  assumed  character  receives  any  money  or  prop- 
erty, knowing  that  it  is  intended  to  be  delivere<l  to  the 
individual  so  personated,  with  intent  to  convert  the  .<«amo 
to  his  own  use,  or  to  that  of  another  person,  or  to  deprive 
the  true  owDer  thereof,  is  puniMhalile  in  the  same  inanuer 
and  to  the  same  extent  as  for  larceny  of  the  mouey  or 

property  so  received. 

A  falae  ciiaracter.— A  fabe  representation  of  being  agent  of  a  party 
bavluir  ample  means  iHiKithhi  tho  statute—^  Cox  C.  (.515;  or  faLx'Iy 
lireteudiiigtobenceruIiiattorney->7Car.  A  I*.  l!)l;  or  a  certain  ctor- 

STiian  of  f^inclUi?— 41  Mi»«.67U;  ;I4  N.  Y.  :i'>l ;  or.*)  constable,  a  ml  olv. 
iuiug  property  by  extortion— 22  Pa.  St.  25:i;  7  Car.  A  P.  191 ;  cuutra,  4 
Barb.  \ft\\  4$N.  Y.  470;  4  Hill,  fl;  or  that  bo  was  nil  ofllocr  and  iuul  a 
warrant  to  arrest  a  i^erson— 4'>  lud.  3o7;  5.»  Id.  'iJ.);  and  thereby  o:>- 
talidiig  a  promissory  notc^-<;5  id.  317;  or  that  Iiu  was  u  captain  of  a 
company,  and  obialneir  laoiiey^  ou  an  asi>i»nnicut  of  liis  cluini  fur 
bomity— «  Parker  Cr.  K.  91;  8ce  »  Ad.  A  E.  T,\\  »  Cox  C.  C.  VtS;  or 


faU«**ly  personating  a  pli>'stclan.  and  tlicrcby  Indurlng  tlio  purchase  of 
a  valuelesti  luedlciiae— Car.  A:M.  537;  or  by  falsely  (ussnndu^  the  dress 
of  a  college  stndeut— 2  Pars.  Cas.  XI3.    Whore  a  married  woiunn  ob- 


a  valuelesti  luedlciiae— Car.  A:M.  537;  or  by  falsely  (ussnndug  the  dress 
of  a  college  stndeut— '2  Pars.  Cas.  XI3.    Whore  a  married  woiunn 
taiued  geuerai  credit  by  pretending  to  be  uuuuuried— Sayer^,  22^. 

531.  Every  person  w'ho  is  a  party  to  any  fraudulent 
conveyance  of  any  lamls,  tenements,  or  liereditameuts, 
goods,  or  chattels,  or  auy  right  or  interest  issuing  uut  of 
the  same,  or  to  any  boiidv  finite  judgmeut,  or  execution, 
contract  or  conveyance,  Iiad,  made,  or  contrived,  with  in- 
tent to  deceive  and  defraud  others,  or  to  defeat,  hinder, 
or  delay  creditors  or  others  of  their  just  debts,  damages, 
or  demands;  or  who,  being  a  party  as  aforesaid,  at  any 
time  wittingly  and  willingly  puts  in,  uses,  avows,  main- 
tains, justifies,  or  defends  the  same,  or  any  of  tliem,  as 
true,  and  dune,  had,  or  made  in  good  faith,  or  upon  good 
consideration,  or  aliens,  assigns,  or  sells  any  of  the  lands, 
tenements,  hereditaments,  goods,  chattels,  or  other  things 
before  mentioned,  to  him  or  them  conveyed  as  aforesaid, 
or  any  part  thereof,  is  guilty  of  a  misdemeanor. 
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FraadalailooiiTsriiioai.— SelllDK.  ivmoTliig,  or  otberrue  dl^xw- 

Imi  u[  luaruiwcil  nnipmy.  wltii  Inienc  tDdefrmd  tbe  Uen-balder.  Is 
luiUpni.Le-*»  Ala.  isn  a  tex.  Ci.  *iip.  SK:  bat  tlio  aalo  must  bo  wltU- 
tat.    Bo.fi-auclalemly  luuHgagjiiB  igraoual  pivpertr  to  invTeut  lu  bel 

532.  .  Eveiy  penwD  nlio  knoiviiiRl;  and  deslgneilly,  by 
folso  or  tmudulent  representation  or  pretanaea,  defrauds 
aoy  other  fiersun  of  money  or  property,  or  who  cause*  or 
procures  odiers  to  report  faUely  of  liia  ^realth  or  merctut- 
tile  cliaract^r,  and  Ii;  tlius  imposin);  upon  any  pet«oti  ob>' 
taius  credit,  and  thereby  fraudulenll;  g;et«  Into  poMeBBlon 
of  muney  or  property,  Ih  I'uuish.ible  in  thn  Hame  matiaur 
iind  to  the  Hiime  extent  a»  (  >r  larceny  of  the  money  or 
property  so  obtaiuKd,     [In  effect  FebiUHty  15th,  !»»».] 

OKtalnlne  monn  by  biM  paMom^lIiB  oCHBa  ti  mimlttcd  br 
a  ronirrmrlTliv  iiiOHrlre  off  relsbtn  tte  ttba  rcmMUtaUnn  ofcar- 

fitim<iHboKooat~al£ki:V.iHii  urofttelrdrllreix-lEul.Mi  orter 
^Erk,  tl&r  bta  diirbBnc,  caUtctlugablllof  lilnlate  vmilDvu-^ 
li;K.U9iorliyatTLiUtoratiaiia«raiMl  valid  nmalilriMlau  vuIvU  1) 
Horn  u«uiiilaM  un  ■  rilM  iireteuM  ol  blriif^  M.  y.  liaTvi  LUX  d. 
C.UioriuIiirhiKBaotlicrlaadvsuPBiMlU'yuntjakut  tntltKU-m 
Man.  Wli  or  wlura  a  ■■ortuuui  ftMT  npnKutedtiut  Buuiej  «w 
dav— U  c'lu  C  V.  Ml:  or  lalMtf  n>pTRmt1ni{  a  crrtala  amaouE  ttue, . 
BDdTetdslDMtiwIiHlaitrelnt'ieHauf  thatnwnauont  doa-M  IwL 

EiLtexu/C.VK;  lEiMP.  C(M:  ur  a  aerraat  elitalnlns  aaaw 
aKoromiUteMiwrrbnMfttatlMilkat  ft  wailwIilauiiMrf-^ 
,  •Hi  t  UuH,  Vi.  Blij  or  uUaU>li4  Koudt-II  Jabn.  »Gi  Mlik 
Kl;  ICokLntt  »lIi>t.4M;orvkemBl>orrawpr  Iiiduces  tbelcudrr 

BdeII**reBrtatnliiiiili-UlllKliytnulBul  faleuretm  o»— ■■■iii>i"  ai 
8.0.iAa.Cr  lLtM,ar«tanauii8n  ubt^ned  m 
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actual  defiraadlnff  la  not  necessary,  If  the  intent  be  proved— Car.  Sb  M. 
687.  The  intent  must  be  to  deprive  the  owner  wholly  of  the  prop- 
erty—Law R.  1  G.  C.  261 ;  as,  if  it  deprives  him  only  of  possession  it  Is 
theft-A  Tex.  Ct.  App.  122;  1  Poit.  lid;  VJ  Tex.  320.  See  ante,  note  un- 
der S  fil2.  A  subagent  collecting;  money  duo  the  principal,  knowing 
that  It  was  the  agent's  Intent  to  appropriato  it,  and  uot  paying  it  over, 
Is  SQfflcient  evidence  of  intent  to  dclraud— 21  Pick.  515.  Intent  is  a 
-qaestion  of  fact— 3  Hill,  Ibi;;  4  id.  9;  23  Wend.  3.'i»;  8  Hun,  623:  13  id. 
A75;  4  Deuio,  525;  2  Parker  Cr.  it.  13U;  17  Hun,  033;  and  is  infer&blo 
from  tho  guilty  act  deliberately  performed— U  Wend.  87:  41  Miss.  67U; 
^  N.  H.  l8o;  a  Adoi.  &  £.  271 ;  u  Cox  C.  C.  411.  Neither  the  abiUty  nor 
the  intention  to  repay  will  deprive  the  act  of  Its  criminality— i'7  Hass. 
«0:  IVt  id.  461 ;  35  kTj.  445;  lUdllass.  163;  Law  B.  1  C.  C.  4;  10  Cox  C.  C. 
149. 

The  act  performed.— It  is  not  necessary  that  the  false  pretense 
Aouldbeinword!»— lUCoxC.C.44;  id.  642;  id.UJ.  Obtainhig  money  or 
property  by  tho  use  of  a  false  token  is  sufflcient— 10  Cox  C.  C.  642; 
anda  fuise  business  card  is  a  false  token— 5U  lud.  473;  see  9  Wend.  ic>2; 
13  id.  311 ;  id.  87 :  12  Johns.  21)1 ;  2  Dc  v.  1<)9.  Obtaming  goods  on  a  check 
loiowlm;  it  would  not  be  paid  is  within  the  statute— l^J  Pick.  17^);  or  on 
a  post-dated  check  falsely  declared  to  bOKOOil— 7J  N.  Y.  73;  12  Him.6u8; 
scar.  AV.  825;  or  on  a  check,  when  there  were  no  funds  la  bank  to 
meet  it— 47  N.  Y.  303;  34  id.  351 ;  17  llim.  218;  sco  3  Camp.  37U;  1  Muodv 
C.  C.  224:  6  Term  Rep.  565;  or  in  which  he  had  uoaccomit— 47  N.  Y. 
SU3;  8  Phlla.  W»;  31  Ind.  Iii2:  3  Camp.  370;  8  Car.  &  P.  825;  13  Cox  C.  C. 
1.  Obtaining  money  or  goods  on  forged  iKincr— 12  Met.  446;  4  id.  43;  9 
Gray,  125;  2IIumph.37;  4  CoxC.  C.2J7;  10  id. 369;  or ouspurious  notes 
or  coin,  is  within  the  statute— 2  Mass.  77;  12  Met.  446;  u  Gray,  125;  14 
CoxC.  C.  Ill;  id.  115;  but  see  3  Car.  &  P.  4:i0;  8  Cox  C.  C  2.57;  but 
whether  so  as  to  uncurrent  bills  depentls  on  circumstances— 4  Mot.  43; 
but  the  offense  is  complete  on  passing  a  bill  of  a  broken  bank— 4  Met. 
43;  Dears.  &  H.  442.  Cheating  by  fabe  devices  U  within  the  statute— 2 
CraucU  C.  C.  60:  id.  83;  8  id.  441;  2i  N.  Y.  413;  1  Rich.  244;  an  by  falso 
dice— 1  Doll.  335:  1  Up.  Can.  L.  J.  17^).  So.  selling  by  a  false  label— 8 
Cox  C.  C.  32;  or  by  a  falso  stamp  on  a  gold  watch— 11  Cox  C.  C.  577;  or 
by  a  falso  sample,  is  within  the  act— 50  Ala.  454;  2  Car.  A  K.  630;  Dcni- 
son,  379;  or  by  putting  a  falso  name  on  a  picture  and  selling  it  as  that 
of  a  pretended  artist— 4  Up.  Can.  L.  Jk  88;  Dears.  &  B.  460. 


False  rejiresentations  aa  to  status.- Any  false  representation  as  to 


tenduig  to  be  <% full  ase— 2  Wnart.  0.  L.  8th  ed.  §  1149;  or  a  married 


woman  prctcn^fauLto  ue  unmanled.or  e eonverso—iiai.  A  M.5i7;  11 
Cox  C.  C.  187;  9  iollill;  Sayers,  229. 

Ftetense  of  wealth.—Any  designed  misstatements  of  his  condition, 
by  which  money  or  goods  is  obtained,  is  witain  the  statute— 65  N.  C. 
S2I ;  as  a  pretense  of  wealth,  credit,  or  Holvency— 1  Wiieel.  C.  C.  449;  11 
WcmUA®;  2.^1(1.390;  50  lad.  245;  5dii1.!)S;  but  see  10  V't.9;57:  or  own- 
ership of  spechic  assets  to  obtain  credit— 2  Pa.  St.  163;  13  Wend.  87; 
.106  llasB.  809;  or  nQgptiabie  psiper- 1  Mo.  177;  or  indOKcmcnts— 13 
wend.  87.  So  a  representation  that  he  had  capital— 6  Pa.  L.  J.  272 ;  scd 
27  Conn.  587;  26  Iowa,  450;  30  lud.  850;  78  N.  C.  460;  or  is  out  of  debt— 17 
Hun.  366 ;  or  ahy  false  statement  as  t  o  ownership  of  property— 25  Wend. 
189;  33  Me.  498;  or  that  he  is  in  a  situation  in  which  ho  was  not,  or  any 
occnrrenco  that  ha<l  not  liappened— 1  Cold.  333;  as  that  ho  was  en- 
gaged in  business,  and  resided  in  a  imrtieular  place— 2  Wheel.  C.C.  161; 
•r  as  to  bis  possession  of  money— 2  Pa.  St.  163;  or  even  that  he  is  in- 
.  solvent,  thereby  inducing  a  creditor  todiscouut  his  claim— 5  Dutch. 
13.  So  obtaining  moucy  on  a  chattel  mortgage  on  property  ho  falsely 
eliims  to  own— 1 1  Ala.  233;  l  Mo.  .43;  or  making  a  falae  sutemeui  as  to 
PHI.  Cods— A«o« 


nildJty  of  ■  morlxaee-li}  Coi  I 

—4i  Me.  4UK1  vr  tliat  a  nartlcaUr  i 
B-ll-t    Kih  I  lilting  lef""^'—"'-' '" 


533.  Every  person  who,  altar  oDoe  eelllos.  biutertaCi 
or  diipoafng  of  any  tract  of  land  or  town  lot,  or,  after 
ezecnting  any  bond  or  agreemunt  for  the  ealB  oF  any  land 
or  town  lot,  again  willfully  and  with  Inl«nt  to  defraud 
pravlons  <ir  subsequent  purchaseTa,  sella,  ))arten,  or  dis- 
poses of  the  aame  tiact  of  land  or  town  lot,  or  any  part 
tliereof,  or  willfully  and  with  intent  to  defcand  previous 
or  subsuqoeut  pnrcbaaers,  esecutes  any  bond  or  agiee* 
tnent  to  sell,  bartec,  ur  Jispose  of  the  same  land  or  lot, 
or  any  part  thereof,  to  any  other  person  for  a  valua- 
ble consideration,  is  puuisliable  by  imprisooment  in 
tbe  State  prison  not  leas  than  one  nor  more  than  ten 

Sailing  Isn4  twlsa.— Under  ttae  statnts.  selling  Unil  twice  ]■  an  lit> 
foruieaby  tliBKiantoroIiliJ  terms  of  tlia  first  mle—liL ;  liut  glTlng  a 
monwiB  DO  Uuds  Mid  !•  DCI  dl«|Kialiig  of  the  UaiU  wttbln  Uie  sttHite 

534.  Every  married  person  who  falsely  and  frandu< 
lently  lepreaents  bimielt  or  bereelf  as  competent  to  sell 
or  mortgaga  any  real  estate,  to  tbe  validity  of  which  sale 
or  mortgage  the  assent  or  concnrrenoe  ot  bis  wife  or  her 
liuaband  is  necessary,  and  nuder  snch  repredentatioiu 
willfnlly  conveys  or  mortgages  the  same,  is  guilty  of 
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535.  Every  person  who  obtains  any  money  or  property 
from  another,  or  obtains  tUo  signature  uf  another  to  any 
irritten  instrument,  the  false  making  of  which  wouM  h& 
forjjery,  by  means  of  any  false  or  fraudulent  sale  of  pri>p- 
erty  or  pretended  property,  by  auction,  or  by  any  of  the 
practices  known  as  mock  auctions,  is  punishable  by  im- 
prison meut  in  the  State  prison  not  exceeding  three  years, 
or  in  the  county  jail  not  exceeding  one  year,  or  by  tine 
n«>t  tfxceeding  one  thousand  dollars,  or  by  both  such  line 
and  im]>ri.sonmcnt ;  and,  in  addition  thereto,  forfeits  any 
license  he  may  hold  as  auctioneer,  and  is  forever  disqual- 
iiic>d  from  rHceiviug  a  license  to  act  as  auctioneer  within 
this  Slate. 

SfO  Pol.  Coilu,  S  3284, 

53a.  Lvi-ry  commission  merchant,  broker,  agent,  fac- 
tor. t»r  consignee,  who  shall  willfully  and  corruptly  make, 
or  cause  lo  ho  made,  tt>  the  principal  or  consignor  of  such 
cummissiuu  merchant,  agent,  broker,  factor,  o^  consignee, 
a  false  stiitemeut  concerning  the  price  obtained  for,  or 
the  quality  or  quantity  of  any  prciperty  coitsigned  or  in- 
trusted to  such  commissiou  merchant,  agent,  broker,  fac- 
tor, ur  consignee,  for  sale,  shall  be  deemed  guilty  of  a 
misil«*meauor,  and,  on  conviction  thereof,  shall  be  pun- 
isheil  by  tine  not  exceeding  live  hundred  dollars,  or  im- 
prisoueil  in  the  county  jaii  not  exceeding  six  mouths,  or 
by  both  such  line  and  imprisonment.  [In  effect  April 
15ih,  1880.] 

537.  Any  person  who  obtains  any  food  or  accoraino- 
datiou  at  an  inn  or  boarding  house  without  paying  there- 
for, witli  intent  to  defraud  the  proprietor  or  manager 
thereof,  or  who  obtains  credit  at  an  inn  or  boarding  house 
by  the  use  of  any  false  preteu.se,  or  who,  after  oUt  liuint; 
credit  or  accommodation  at  auy  inn  or  boanling  hou^e, 
absconds  and  surreptitiously  removes  his  baggage  there- 
from without  paying  for  his  food  or  accommodations,  is 
guilty  of  a  misdemeanor.     [Approved  M  irch  lat,  1881).] 

537.  Every  person  who,  after  mortgaging  any  of  the 
property  mentioned  in  section  two  thousand  nine  hundred 
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and  fifty-five  of  the  Civil  Code,  except  locomotives, 
engines,  rolliDg  stock  of  a  railroad,  steamboat  machinery 
in  actual  use,  and  vessels,  voluntarily  removes  or  permits 
the  removal  of  the  mort^a^^ed  property  from  the  pl.ice 
Avhere  it  was  situated  at  the  time  it  was  mortgaged,  with- 
out  the  written  consent  of  the  morrg  igee,  witii  intent  to 
deprive  the  mortgagee  of  his  interest  therein,  is  guilty  of 
a  mi.Hdemeunor.    [In  effect  March  10th,  1887.] 

537}.  Every  person  who  shall,  by  any  false  or  fraud- 
ulent pretense,  obtain  from  any  club,  association,  Hociety 
or  fompany  organized  for  the  purpose  of  improviug  the 
breed  of  cattle,  horses,  sheep,  swine,  or  other  d«»me8tic 
animals,  a  certificate  of  registration  of  any  animal  in  the 
Herd  liogiater,  or  any  other  register  of  any  such  club, 
associai ion,  society  or  company,  or  a  transfer  of  any  sach 
registration  ;  and  any  person  who  shall,  for  a  legal  con- 
sideration, give  a  false  pedigree  of  any  animal,  with 
intent  to  mislead,  shall  be  guilty  of  a  misdemeanor. 

Skc.  2.  Every  person  willfully  advertising  any  of  such 
animals  for  purposes  of  copulation  or  profit,  as  having  a 
ptjdigree  other  than  the  true  pedigree  of  such  ajQimal, 
sliall  forfeit  all  right  by  law  to  collect  pay  for  the  services 
of  said  animal.    [In  effect  Feburary  25th,  1889.] 


CHAPTER  IX. 

FRAUDULENTLY   FITTING  OUT  AND  DESTROYING  VESSELS. 

S  539.    Captain  or  other  officer  willfully  destroying  vessel,  etc. 
§  640.    Other  person  willfully  destroying  vt-ssel,  etc. 
§  541.    Making  false  manifest,  etc, 

539.  Every  captain  or  other  officer  or  person  in  com- 
mand or  charge  of  any  vessel,  who,  within  this  Rtati*, 
willfully  wrecks,  sinks,  or  otherwise  injures  or  desi  roys 
such  vessel,  or  any  cargo  in  such  vessel,  or  willfully  j»erT 
mits  the  same  to  be  wrecked,  sunk,  or  otlierwise  injured 
or  destroyed,  with  intent  to  prejudice  or  defraud  any  other 


22S  POSSESSION  OF  WaECKSI)  PROPERTY.  §§  540-5 

person,  is  punishable  by  imprisonment  in  the  State  prison 
not  less  tliun  three  years. 

See  1  Wash.  C.  C.  3o3 ;  and  see  Acts  of  Congress  Bright'^.  Dig.  pp. 
20J-2.1. 

De'itroy  means  to  unfit  a  vessel  f»r  service  beyond  hope  of  recovery 
by  ordinary  means— 4  DaII  412;  S.  C.  i  Wash.  (^  f.  3*1.  The  In  ei.t  to 
defraud  is  inatfrial— H  McLean. *214.  See  generally,  11  Wheat.  3:12;  A 
McLean.  M3;  I  Law  Reporter  N.  S.  151;  3  W.ish.  C.  C.  146;  see  Kev. 
Stat.  U.  S.  5S  SW4-6. 

540.  Every  person,  other  than  such  as  are  embraced 
within  the  last  section,  who  is  guilty  of  any  act  therein 
specitied,  is  punishable  by  impri.soument  in  the  State 
prison  for  a  term  not  exceeding  ten  years. 

541.  Every  person  guilty  of  preparing,  making,  or 
subscribing  any  false  or  fraudulent  manifest,  invoice,  bill 
of  lading,  ship's  register,  or  protest,  with  intent  to  de- 
fraud anotlier,  is  punishable  by  imprisonment  in  the  State 
prison  not  exceeding  three  years. 


CHAPTER  X. 

FRAUDULENTLY  KBBPIKO  POSSESSION  OF  WRECKED 
•  PROPERTY. 

S  944.    Detaining  wrecked. pt-operly  after  salvage  paid. 
S  M5.    Unlawful  taking  of  wrecked  projierty. 

544.  Every  peraou  who  keeps  any  wrecked  property, 
or  the  proct^eds  thereof,  after  the  salvage  and  expenses 
chargeable  thereon  liave  been  agreed  to  or  adjusted,  and 
the  amount  thereof  lias  bt^eii  paid  to  liim,  is  punishable 
by  fine  not  excet^ding  ouh  tliousand  dollars,  or  by  impris- 

oniu«nt  in  the  county  jnil  not  exceeding  one  year,  or  both. 
Sec  Pol.  Code,  §3  2403-2418 

545.  Every  person  who  takes  away  any  goods  from 
any  stranded  vessel,  or  any  goods  cast  by  the  sea  upon 
tlie  land,  or  found  in  any  bay  or  creek,  or  knowingly  has 
in  his  possession  any  goods  so  taken  or  found,  and  does 
not  deliver  the  same  to  the  sheriff  of  the  county  where 
they  were  found,  or  notify  him  of  his  readiness  to  do  so. 
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within  thirty  days  after  th«  name  have  been  taken  by 
him,  or  Iiave  come  into  his  possession,  is  guilty  of  a  juis- 
demeanor. 
See  Pol.  Code,  SS  240S-2418. 


CHAPTER  XI. 

FRAUDULENT  DESTRUCTION  OT  PROPERTY  INSURED. 

S  M8.    Buruing  or  destrojrin?  property  insared. 

S  549.    Preaeutlng  false  proofs  upon  policy  of  insorimce. 

548.  Every  person  who  willfully  bums  or  in  any  other 
manner  injures  or  destroys  any  property  which  is  at  the 
time  insured  against  loss  or  damage  by  fire,  or  by  any 
other  casualty,  with  intent  to  defraud  or  prejudice  the 
insurer,  whether  the  same  be  the  property  of  or  i  n  possf^s- 
6ion  of  such  person,  or  of  any  other,  is  punishable  by  im- 
prisonment in  the  State  prison  not  less  than  one  nor  more 
thnn  ten  years. 

See  ante,  notes  to  §§  447, 452 ;  and  see  Glv.  Code,  SS  2527-35SI. 

Bnarning  to  defraud  insurers— 1»  a'l  Indictable  offense  un*l«»r  the 
statute— 32  Cal.  ItiO :  19  .  Y.  5:37;  M  N.  H.  178;  1  Parker  Cr.  R.  !jB» ;  and 
a  po8<iblliry  of  d«frandinir  Is  safflrlent -»>3  M'.12'J;  25MirlPfiOO;  I 
Esp.  127 ;  Dears.  187.  Tn**  intent  to  (l«-frsud  niiiMt  be  averred,  and  the 
parries  accui-atelv  set  out— 82  III  432;  61  i  i.  4.^1.  Thougli  there  are 
several  Insurers,  it  is  bat  a  single  criinA— 114  Mass.  272. 


549.  Every  person  who  presents  or  canset  x)  be  pre- 
sented any  false  or  fraudulent  claim,  or  any  proof  in  sup- 
port of  any  su(;h  claim,  upon  any  contract  of  insurance 
for  the  payment  of  any  Iohs,  or  who  prepares,  make.<<,  or 
pubscribcs  any  account,  certificate  of  survey,  aflSdavit,  or 
proof  of  loss,  or  uWwr  book,  paper,  or  writing,  with  intent 
to  present  or  use  the  siime,  or  to  ullow  it  to  Ix)  presented 
or  used  in  su  -port  of  any  such  claim,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  three  years, 
or  by  fine  not  excet* ding  one  thousand  dollars,  <>r  by  both. 

See  ante,  n'»te.s  to  SS  447, 452;  an<l    «  ;  c  . .  Code, .  i  2633-3637. 

False  Proofs.— To  swear  faisely  to  the  loss,  by  fire,  of  goods  wbich 
have  been  insured,  and  thereby  getting  the  Insuraucc,  Is  within  the 
statute—!  Wheel.  C.  C.  242. 
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CHAPTBB  XIL 

FALSE  WEIGHTS  AND  MBASUBBS. 

S  sn2.  •*  False  weight "  and  '*  measure  "  defined. 

S  553.  Vn\ng  false  weights  or  measures. 

S  AM.  Stamping  false  weight,  etc.,  on  casks  or  packages. 

S  365.  Weight  by  the  ton  or  poond. 

552.    A  false  weight  or  measure  is  one  whicli  does  not 

oonform  to  the  standard  established  by  the  laws  of  the 

United  States  of  America. 
See  PoL  Code,  SS  320U-d223. 

553L    Every  person  who  uses  any  weight  or  measure, 
.knowing  it  to  be  false,  by  which  use  another  is  defrauded 

or  otherwise  injured,  is  guilty  of  a  misdemeanor. 

Use  of  false  weights.— The  use  of  fal»e  weights  ami  measures  on 
tbu  f;al«  of  yroperly  U  cheatiug— (i  Mass.  72;  i  J  .lolius.  2h1  ;  ;» Weud.  l<ii 
13  Id.  Sll ;  IclKT;  3  Burr.  li>?)7;  IBlack.  W.27.1;  3  Term  R -p.  lu4.  Falsely 
represeutliig  the  weij^hc  uf  an  article  H  wlthhi  the  btaiuto— t)  Cox  C.  C. 
2sii  Id.  2<iJ;  out  uot  If  only  doiiu  tu  induce  to  a  piirchHse— 3  Fu^t.  &  P. 
S3S;  see  {)  Cox  C.  C.  44)0;  so  to  pretond  to  have  i,v<  igh«-«l  It.  and  fiihtely 
reprvMintiug  its  weight,  is  a  fabe  pretense— 3  Font  &  F.  vas. 

554.  Every  person  who  knowingly  marks  or  stamps 
false  or  short  weight  or  measure,  or  false  tare,  on  any 
cask  or  package,  or  knowingly  sells  or  offers  for  sale, 
any  cask  or  package  so  marked,  is  guilty  of  a  misde- 
meanor. 

Marks  and  stamps.— A  baker  marking  bread  at  overweight  Is  guilty 
of  cueatlug— 1  Dall.  47;  but  not  If  uo  weights  be  used— Id.;  3  Const.  S. 
C.  U*:  hOt Kcliiug  an  article  with  a  foived  seal  ou  it— 2  Uuss.  Cr. aus; 
or  a  false  stamp  or  trade-mark— 2  East  P.  C.  ft2tf. 


In  all  sales  of  coal,  hay,  and  other  commodities, 
Qsnally  sold  by  the  ton  or  fractional  parts  thereof,  the 
seller  must  give  to  the  purchaser  full  weight,  at  the  rate 
of  two  thousand  poimds  to  the  ton;  and  in  all  sales  of  ar- 
ticles which  are  sold  in  commerce  by  avoirdupois  weight, 
the  seller  must  give  to  the  purchaser  full  weight,  at  the 
rate  of  sixteen  ounces  to  the  pound;  and  any  person  vio- 
lating this  section  is  guilty  of  a  misdfimeanor.  [Approved 
Feb.  15th,  1876.] 
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CHAPTER  Xin. 
nu.UDnLBNT  nrsoLvsNCiBs  bt  cobpobations,  and  other 

FRAUIM  nr  THBIB  MANAGEMENT. 

S  667.   FnudB  In  sabscilptlons  for  stock  of  corporations. 

I  558.   Frauds  in  procuring  oi^anlzation,  etc.,  of  corpoiatioo. 

{  559.    Unauthorized  use  of  names  in  prospectus,  etc. 

S  560.   Misconduct  of  directors  of  stoclc  corporations. 

S  5G1.    Saylngs-bauk  officer  overdrawing  liis  account. 

S  562.    Receiving  deposits  in  insolvent  iMnks. 

S  563.    Frauds  in  keeping  accounts  In  books  of  corporations. 

S  564.    Officer  of  corporation  publishing  false  reports. 

S  565.   Officer  of  corporation  to  permit  an  inspection. 

f  566.  Officer  of  railroad  company  contracting  debt  In  Its  behalf  ex- 
ceeding its  availablo  means. 

S  567.    Debt  contracted  In  violation  of  last  section  not  Invalid. 

{  568.  Director  of  a  corporation  presumed  to  have  knowledge  of  its 
affairs. 

f  669.  Director  present  at  meeting,  when  presumed  to  have  assented 
to  proceedings. 

{  570.  Director  absent  from  meeting,  when  presumed  to  have  assent- 
ed to  proceedings. 

{  571.   Foreign  corporations. 

{  572.   "Director"  defined. 

557.  Every  person  who  signs  the  name  of  a  fictitious 
person  to  any  subscription  for  or  agreement  to  take  stock 
in  any  corporation  existing  or  proposed,  and  every  per- 
son who  signs  to  any  subscription  or  agreement  the  name 
of  any  person,  knowing  that  sucli  person  has  not  meuus 
or  does  not  intend  in  good  faith  to  comply  with  all  tlio 
terms  thereof,  or  under  any  understanding  or  agreement 
that  the  terms  of  such  subscription  or  agreement  are  not 
to  be  complied  with  or  enforced,  is  guilty  uf  a  misde- 
meanor. 

The  obligation  of  artnal  payment  is  created  in  all  rases  by  a  snb- 
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558.  Every  officer,  agent,  or  clerk  of  any  cor|)oration, 
or  uf  any  pentons  proposing  to  organize  a  corporation, 
or  to  increase  tbe  capital  Htock  of  any  corporation,  who 
kiitiwin^ly  exhibits  any  false,  forged,  or  altered  book,  pa- 
pt-r.  vourlier,  security,  or  other  instrument  of  eviilence, 
tti  any  [>ut>Iic  oflScer  or  board  authorized  by  law  to  exam- 
iu(>  the  urguuizatiou  of  such  corporation,  or  to  investigate 
itH  aflairs,  or  to  bo  allowed  an  increase  of  its  capital,  with 
iuvout  to  d-ecei\'e  such  officer  or  board  in  respect  thereto, 
is  piiuishable  by  imprisonment  in  the  State  prison  not  less 
thuu  three  nor  more  than  ten  years. 

See  civ.  Code,  SS  283-320, 322-349, 359, 377, 878.    See  3  Sand.  164. 

559.  Every  person  who,  without  being  authorized  so 
to  do,  subscribes  the  name  of  another  to  or  inserts  the 
name  of  another  in  any  prospectus,  circular,  or  other  ad- 
vertisement or  announcement  of  any  corporation  or  joint- 
stock  association,  existing  or  intended  to  be  formed,  with 
intent  to  permit  the  same  to  be  published,  and  thereby 
to  lead  persons  to  believe  that  the  person  whose  name  is  so 
suliKfribed  is  an  officer,  agent,  member,  or  promoter  of 
gui'h  cori>oratiun  or  association,  is  guilty  of  a  misdemeanor. 

Set'  civ.  Code,  |$  292, 293;  and  see  ante,  S  SS8, 

560.  Every  director  of  any  stock  corporation  who  con- 
cnni  in  any  vote  or  act  of  the  directors  of  such  corpora- 
tion or  any  of  them,  by  which  it  is  intended,  either — 

1.  To  make  any  dividend,  except  from  the  surplus 
prutiiH  arising  from  the  'business  of  the  corporation,  and  in 
tlie  cases  and  manner  allowed  by  law;  or, 

2.  To  divide,  withdraw,  or  in  any  manner,  except  as 
provided  by  law,  pay  to  the  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock  of  the  corporation;  or, 

3.  To  discount  or  receive  any  note  or  other  evidence  of 
debt  in  payment  of  any  installment  actually  called  in  and 
required  to  be  paid,  or  with  the  intent  to  provide  the 
meauM  of  making  such  payment;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of 
debt,  with  the  intent  to  enable  any  stockholder  to  with-' 
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draw  any  part  of  the  money  paid  in  by  liim,  or  liis  stock; 
or, 

5.  To  receive  from  any  other  stock  corporation,  in  ex- 
change for  the  shares,  notes,  bonds,  or  other  evidences  of 
debt  of  their  own  corporation,  shares  of  the  capital  stock 
of  such  other  corporation,  or  notes,  bonds,  or  other  evi- 
dences of  debt  issued  by  such  other  corporation; 

— is  guilty  of  a  misdemeanor. 

See  ClT.  Code,  '*  Corpontloiu  ";  and  see  ante.  SS  309, 56& 

561.  Every  officer,  agent,  teller,  or  clerk  of  any  sav- 
ings-bank, who  knowingly  overdraws  his  account  with 
such  bank,  and  thereby  wrongfully  obtains  the  money, 
note,  or  funds  of  such  bank,  is  guilty  of  a  misdemeanor. 

Overdrawing  account—by  bank  director  or  officer  of  alMuilL,  la  in- 
dlctable-4  Zab.  478. 

562.  Every  officer,  agent,  teller,  or  clerk  of  any  bank, 
and  every  individual  banker,  or  agent,  teller,  or  clerk  of 
any  individual  banker,  who  receives  any  deposits,  know- 
ing that  such  bank,  or  association,  or  banker  is  insolvent, 

is  guilty  of  a  misdemeanor. 
See  4  Zab.  478. 

563.  Every  director,  officer,  or  agemk  of  any  corpora- 
tion or  joint-stock  association,  who  knowingly  receives  or  ' 
possesses  himself  of  any  property  of  such  corporation  or 
association,  otherwise  than  in  payment  of  a  just  demand, 
and  who,  with  intent  to  defraud,  omits  to  make,  or  to 
cause  or  direct  to  be  made,  a  full  and  true  entry  thereof 
in  the  books  or  accounts  of  such  corporation  or  associar 
tion,  and  every  director,  officer,  agent,  or  member  of  any 
corporation  or  joint-stock  association  who,  with  intent  to 
defraud,  destroys,  alters,  mutilates,  or  falsifies  any  of  the 
books,  papers,  writings,  or  securities  belonging  to  such 
corporation  or  association,  or  makes,  or  concurs  in  mak- 
ing, any  false  entries,  or  omits,  or  concui's  in  omitting  to 
make  any  material  entry  in  any  book  of  accounts,  or  other 
record  or  document  kept  by  such  corporation  or  associa- 
tion, is  punishable  by  imprisonment  in  the  State  prison 
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not  less  than  three  nor  more  than  ten  years,  or  by  ImprisoA- 
ment  in  a  county  jail  not  exceeding  one  year,  and  a  fine 
not  exceeding  five  hundred  dollars,  or  by  both  such  fine 
and  imprisonment. 

Agent  of  corporatloii.--An  Indictment  Ues  agidnst  an  agent  of  acor> 

Kraciou  for  tnaklng  false  entries  in  tbe  corporate  books— 63  Oal.  615. 
e  post,  S  960. 

564.  Every  director,  officer,  or  agent  of  any  corpora- 
tion or  joint-stock  association,  who  Imowingly  concurs  in 
making,  publishing,  or  posting  any  written  report,  exhibit, 
or  statement  of  its  affairs  or  pecuniary  condition,  or  book 
or  notice  containing  any  material  statement  which  is  false, 
or  refuses  to  niake  any  book  or  post  any  notice  required 
by  law,  in  the  manner  required  by  law,  other  than  such 
as  are  mentioned  in  this  chapter,  is  guilty  of  a  felony. 
[Approved  January  27th,  1876.] 

See  CtT.  Code,  1 316.  This  section  defines  seyeial  dlatlact  offensesi- 
5SCaL646;  see  6  Abb.  Fr.  247;  11  Id.  234. 

565.  Every  officer  or  agent  of  any  corporation,  having 
or  keeping  an  office  within  this  State,  who  has  in  his  cus- 
tody or  control  any  book,  paper,  or  document  of  such  cor- 
poration, and  who  refuses  to  give  to  a  stockholder  or 

^member  of  such  corporation,  lawfully  demanding,  during ' 
office  hours,  to  inspect  or  take  a  copy  of  the  same,  or  of 
any  part  thereof,  a  reasonable  opportunity  so  to  do,  is 
guilty  of  a  misdemeanor. 

See  ClT.  Code,  SS877, 378, 882, 388.  Books  to  be  kept  open  for  Inspeb- 
tlOQ--6  N.T.  862.  Tlie  sCatutQ  gives  the  8t;ockhplder  not  only  the  right 
to  inspect  the  books  but  to  take  copies  of  the  same—  1  Seld.  562. 

566.  Every  officer,  agent,  or  stockholder  of  any  rail- 
road company,  who  knowingly  assents  to,  or  has  any 
agency  in  contracting  any  debt  by  or  on  behalf  of  such 
company,  unauthorized  by  a  special  law  for  the  purpose, 
the  amount  of  which  debt,  trlth  other  debts  of  the  company, 
exceeds  Its  available  means  for  the  payment  of  its  debts, 
in  its  possession,  under  its  control,  and  belonging  to  it  at 
the  time  such  debt  is  contracted,  including  its  bona  ./Me 
and  available  stock  subscriptions,  and  exclusive  of  its 
real  estate,  is  guilty  of  a  misdemeanor. 
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OffiniMs  defined.— This  section  defines  two  or  more  offen8es-<ni6 
t>eing  a  coDCurrence  by  an  officer  of  a  corporation  in  making  a  Calae 
statement,  and  tbe  otner  a  oonenrrence  in  its  publlcatton— ftTCaL  647. 
8ee  CiT.  Code,  SI  a08, 456, 457. 

567.  The  last  section  does  not  affect  the  Talidity  of  a 
debt  created  in  violation  of  its  provisions,  as  against  the 

company. 

568.  Every  director  of  a  corporation  or  joint-stock  as- 
sociation is  deemed  to  possess  snch  a  knowledge  of  the 
affairs  of  his  corporation  as  to  enable  him  to  determine 
whether  any  act,  proceeding,  or  omission  of  its  directors 
is  a  violation  of  this  chapter. 

569.  Every  director  of  a  corporation  or  joint-stock  as- 
Bociation,  who  is  present  at  a  meeting  of  the  directors  at 
which  any  act,  proceeding,  or  omission  of  such  direct- 
ors, in  violation  of  this  chapter,  occurs,  is  deemed  to  have 
concurred  therein,  unless  he  at  the  time  causes,  or  in 
writing  requires,  his  dissent  therefrom  to  be  entered  in 
the  minutes  of  the  directors. 

See  CiT.  Code,  SS  309, 317, 377. 

570.  Every  director  of  a  corporation  or  joint-stock  as- 
sociation, although  not  present  at  a  meeting  of  the  di* 
rectors  at  which  any  act,  proceeding,  or  omission  of  such 
directors,  in  violation  of  this  chapter,  occurs,  is  deemed 
to  have  concurred  therein,  if  the  facts  constituting  snch 
violation  appear  on  the  records  or  minutes  of  the  proceed- 
ings of  the  board  of  directors,  and  he  remains  a  director 
of  the  same  company  for  six  months  thereafter,  and  does 
not  within  that  time  cause,  or  in  writing  require,  his  dis- 
sent from  such  Illegality  to  be  entered  in  the  minutes  of 
the  directors. 

571.  It  is  no  defense  to  a  prosecution  for  a  violation  of 
the  provisions  of  this  chapter,  that  the  corporation  was 
one  created  by  the  laws  of  another  State,  government,  or 
country,  if  it  was  one  carrying  on  business  or  keeping  an 
office  therefor  within  this  State. 
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572.  The  term  ''director/'  as  used  in  this  chapter, 
embraces  any  of  the  persons  having  by  law  the  direction 
or  management  of  the  affairs  of  a  corporation,  by  what- 
ever name  such  persona  are  described  in  its  charter  or 
known  by  law. 

PBS.  Cods.— M« 


ii 
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CHAPTER  XIV. 

FRAUDTTLBUT    ISSUB    OF    DOCT7MBXTS   0¥   TITIJB    TO    UKB- 

CHANDI8S. 

S  577.  Issuing  flctitlons  bills  of  lading,  etc. 

S  578.  Issuing  fictitious  warehouse  receipts. 

S  579.  Erronoous  bills  of  lading  or  recctptH  issued  fn  good  faitn. 

S  580.  Duplicate  receipts  must  1>e  marked  "  dupllrate." 

I  581.  Selling,  etc..  propcrt}'  received  for  transportation  or  storage. 

I  582.  Bill  of  lading  or  receipt  issued  by  warehouseman. 

S  583.  Property  demanded  by  process  of  law. 

577.  Every  person,  beiDg  the  master,  owner,  or  agent 
of  any  vessel,  or  officer  or  agent  of  any  railroad,  express, 
or  transportation  company,  or  otherwise  being  or  repre- 
senting any  carrier,who  delivers  any  bill  of  lading,  receipt, 
or  other  voucher,  by  which  it  appears  that  any  merchan- 
dise of  any  description  has  been  8hipp<jd  on  board  any 
vessel,  or  delivered  to  any  railroad,  express,  or  transport- 
ation company,  or  other  carrier,  unless  the  same  has 
been  so  sliipped  or  delivered^  and  is  at  the  time  actually 
under  the  control  of  such  carrier,  or  the  master,  owner, 
or  agent  of  such  vessel,  or  of  some  officer  or  agent  uf  such 
company,  to  be  forwarded  as  expressed  in  such  bill  of 
lading,  receipt,  or  voucher,  is  punishable  by  imprison- 
ment ill  the  State  prison  not  exceeding  Ave  years,  or  by  a 
fine  not  exceeding  one  thousand  dollars,  or  both. 

Bill  of  lading—see  Civ.  Code,  S  2126;  Desty's  Ship.  A  Adm.  S  217. 

578.  Every  person  carrying  on  the  business  of  a  ware- 
houseman, wharfinger,  or  other  depositary  of  property, 
who  issues  any  receipt,  bill  of  lading,  or  other  voucher 
for  any  merchandise  of  any  description,  which  has  not 
been  actually  received  upon  the  premises  of  such  person, 
and  is  not  under  his  actual  control  at  the  time  of  issuing 
such  instrument,  whether  such  instrument  is  issued  to  a 
person  as  being  the  owner  of  such  merchandise,  or  as  se- 
curity for  any  indebtedness,  is  punishable  by  imprison- 
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ment  in  the  State  prison  not  exceeding  five  yean,  or  by  a 

fine  not  exceeding  one  thousand  dollars,  or  both. 
See  ClT.  Code,  S  1814. 

579.  No  person  can  be  convicted  of  an  offense  under 
the  last  two  sections  by  reason  that  the  contents  of  any 
barrel,  box,  case,  cask,  or  other  vessel  or  package  men- 
tioned in  the  bill  of  lading,  receipt,  or  other  voucher, 
did  not  correspond  with  the  description  given  in  such 
instrument  of  the  merchandise  received,  if  such  descrip- 
tion corresponded  substantially  with  the  marks,  labels, 
or  brands  upon  the  outside  of  such  vessel,  or  package, 
unless  it  appears  that  the  accused  knew  that  such  marks, 
labels,  or  brands  were  untrue. 

See  ClT.  Code,  S  1817. 

580.  Every  person  mentioned  in  this  chapter,  who 

issues  any  second  or  duplicate  receipt  or  voucher,  of  a 

kind  si)ecified  therein,  at  a  time  while  any  former  receipt 

or  voucher  for  the  merchandise  si>ecified  in  such  second 

receipt  is  outstanding  and  uncanceled,  without  writing 

across  the  face  of  the  same  the  word  '*  duplicate,'*  in  a 

plain  and  legible  manner,  is  punishable  by  imprisonment 

in  the  State  prison  not  exceeding  five  years,  or  by  a  fine 

not  exceeding  one  thousand  dollars,  or  both 
See  Civ.  Code,  S  2130. 

581.  Every  person  mentioned  in  this  chapter,  who 
sells,  hypothecates,  or  pledges  any  merchandise  for  which 
any  bill  of  lading,  receipt,  or  voucher  has  been  issued  by 
him,  without  the  consent  in  writing  thereto  of  the  person 
holding  such  bill,  receipt,  or  voucher,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  both. 

See  Pol.  Code.  S§  3152-4157. 

582  of  said  Code  is  repealed.  [Approved  March  SOth, 
in  effect  July  Ist,  1874.  ^ 

See  Civ.  Code,  SS  2137, 2128. 

583.  The  last  two  sections  do  not  apply  where  prop- 
erty is  demanded  or  sold  by  virtue  of  process  of  law. 
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CHAPTER  XV. 

IIALICIOITS  INJURIKS    TO    KAILROAD    BBIDOBS,    BI0HWAT8, 
BBIDOB8,  AND  TBLBGBAPHS. 

{  867.  Injuries  to  railroads  and  railroad  bridges. 

S  568.  Injuries  to  highways,  prirato  ways,  and  brldgw. 

S  069.  Injuries  to  toll'bouses  and  gates. 

S  WO.  Injuries  to  loilestones  and  guide-boards. 

S  fi91.  Injuring  tel^japb  lines. 

S  602.  Taking  water  from  or  obstructing  canals. 

587.  Every  person  wbo  maliciously,  either— 

1.  Remoyes,  displaces,  injures,  or  destroys  any  part  of 
any  railroad,  wLcilier  for  steam  or  horse  cars,  or  any 
track  of  any  railroad,  or  any  branch  or  branch-way, 
Ktritch,  turnout,  bridge,  viaduct,  culvert,  embankment, 
fftation-house,  or  other  structure  or  fixture,  or  any  part 
thereof,  attached  to  or  connected  with  any  railroad ;  or, 

2.  Places  any  obstruction  upon  the  rails  or  track  of  any 
railroad,  or  of  any  switch,  branch,  branch-way,  or  turnout 
connected  with  any  railroad; 

— ^Is  punishable  by  imprisonment  fo  the  State  prison  not 

exceeding  five  years,  or  in  the  county  jail  not  less  than 

six  mouths. 

Injuries  to  railroads.— Willfully  placing  an  obslmetlon  on  a  railroad 
track  iH  within  this  section— 69  Ala.  98;  and  the  obstruction  must  be 
siu-li  a.H  tu  enUatixer  life— 7  Tex.  Ct.  App.  463;  and  that  tiie  defendant 
^vai  liii  pelted  by  other  motives  than  to  injure  the  tniiu,  is  no  defence— 
2  Moody  A  R.  330;  nor  is  It  a  defense,  if  the  Intent  to  endauuer  the 
SHfciy  of  ptkssenf^ers  is  nrovecl,  that  the  train  was  a  freij^lit  irain— I 
Fust,  ft  F.  37 ;  tmt  see  6  Cox  C.  C.  2(12.  Willfully  throwing  any thlu!(  up* 
on  a  train,  ro  b»  to  endanger  the  safety  of  passengers.  Is  an  Indictable 
otT<*iise— 10  .Jnr.  21 1 ;  but  If  the  Litent  was  only  to  eoniinit  au  a&sault  on 
a  person  on  the  train,  the  case  is  not  sustained— 1  Fost.  A  P.  107.  Ob* 
Ftruc'tluns  or  Inluries,  as  changing  the  slg^nals  so  as  to  slow  the  train- 
Law  It.  1  C.  C.  2i3;  or  stretching  out  the  anus  as  a  signal— id.  27S;  or 
maliciously  placing  stones  oa  the  track,  with  intent  to  injure  any  car, 
is  indictable-*  Cox  C.  C.  298.  -^  ,       , 

588.  Every  person  who  maliciously  digs  up,  removes, 
displaces,  breaks,  or  otherwise  injures  or  destroys  any 
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pnblic  highway  or  bridge,  or  any  private  way  laid  out  by 
authority  of  law,  or  bridge  upon  such  highway  or  private 
way,  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  five  years,  or  in  the  county  jail  not  exceed* 
ing  one  year. 

589.  Every  person  who  maliciously  injures  or  destroys 
any  toll-house  or  turnpike  gate,  is  guilty  of  a  misde- 
meanor. 

590.  Every  person  who  maliciously  removes  or  in« 
jures  any  mile-board,  post,  or  stone,  or  guide-post,  or  any 
inscription  on  such,  erected  upon  any  highway,  is  guilty 
of  misdemeanor. 

591.  Every  person  who  maliciously  takes  down,  re- 
moves, injures,  or  obstructs  any  line  of  telegraph,  or  any 
part  thereof,  or  appurtenance  or  apparatus  connected 
therewith,  or  severs  any  wire  thereof,  is  guilty  of  a  mis- 
demeanor. 

592.  Every  i>erson  who  shall  without  authority  of  the 
owner  or  managing  agent,  and  with  intent  to  defraud, 
take  water  from  any  canal,  ditch,  flume,  or  reservoir, 
used  for  the  purpose  of  holding  or  conveying  water  for 
manufacturing,  agricultural,  mining,  or  domestic  uses,  or 
who  shall,  without  like  authority,  raise,  lower,  or  other- 
wise disturb  any  gate  or  other  appurtenance  thereof  used 
for  the  control  or  measurement  of  water,  or  who  shall 
empty  or  place,  or  cause  to  be  emptied  or  placed  into  any 
Buch  canal,  ditch,  flume,  or  reservoir,  any  rubbish,  filth, 
or  obstruction  to  Ihe  free  flow  of  the  water,  is  guilty  of 
a  misdemeanor.    [Approved  April  1st,  1878.] 
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Tha  malloa.'-MiillcalatlisaraHnMiKtf  tlw  affeaie.  vttlunit  wbleli 
It  wimlil  M  mere  tie<can-4>  Ala.  *Wi  11  Id.  Ml  nn.  C.  an:  I  Outcb. 
liliUlIln.NliUia.aat  InitwatlJUbWiU&lW.   Tbgnmiut 

4>ld.lMl  4410.  Ml  M  CkL  19):  ll  bed.  itilil^«,  lU;  IS  UUS.  HI: 
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areauttaarlilB<iuruii>,i3iuallclDU9mlscbtcr-3Car.AK.VUi  I  CoiC. 
C  tBit  Moody  «  B.  MI:  but  wiilTullj  and  nialleloiulr  dcatroyliic 
lltft  BaddliNlwff  of  A  iraveler— 3  lluiiipQ'233;  orteadnffuowucont..^ 
IrM.Ht!  or  palling  up  calJlMiga.lia»U«WLhcld not  BudliilliBtnUielilef 
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595.  The  specification  of  the  acts  enumerated  in  the 
following  sections  of  this  chapter  is  not  intended  to  re- 
strict or  qualify  the  interpretation  of  the  preceding  sec* 
tion. 

596.  Every  person  who  willfully  administers  any 
poison  to  an  animal,  the  property  of  another,  or  mali- 
ciously exposes  any  poisonous  substance,  with  the  intent 
that  the  same  shall  be  taken  or  swallowed  by  any  such 
animal,  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  three  years,  or  in  the  county  jail  not  ex- 
ceeding one  year,  and  a  fine  not  exceeding  five  hundred 
dollars. 

Hens.— Though  hens  are  not  beastSp  yet  poisoning  them  is  fndleU 
able-lQ8  MassTlM;  1  Dall.  338. 

597.  Every  person  who  maliciously  kills,  maims,  or 
wounds  an  animal,  the  property  of  another,  or  who  mali- 
ciously and  cruelly  beats,  tortures  or  injures  any  animal, 
whether  belonging  to  himself  or  another,  is  guilty  of  a 

misdemeanor. 

Cmelty  to  animals.— A  pablic  and  scandalons  cmelty  to  animals  Is 
an  indictable  offense  distinct  from  malicious  injury  to  animals— 5 
Ran(i.UL<0,  whether  inflicted  l^y  the  owner  or  another— 7  Allen.  6;h;  3 
Craucb  C.  C.  '25!i;  4  id.  433;  41  N.  IL  31'i;  2i  Oa.  liM);  I  Ailcen,  2i6;  7  Law 
Beporter  N.  8. 89.  It  has  l>c(>u  made  a  statutoiy  offense.  7  Allen,  b'.O; 
4S  Huw.  Yt.  4:J5:  101  Ma^iS.  34;  113  id.  4  >3:  2J  Mimi.  271 ;  see  1 11  Aja-Sii.  409; 
4  liun.  441 ;  l(i  Abb.  Tr.  N.  8. 73.  Wanton  cruelty  to  animals,  whetlier 
his  own  or  those  of  another,  is  indictable  at  common  law— 2  Crauch 
C.  G.  259;  1  Aiken.  23U;  7  Law  Reporter  N.  8. 89;  4  Crauch  C.  C.  48J;  44 
V.  II.  392;  28  Ga.  190.    See  foL  Code,  $  19,  subd.  8. 

Maliciona  mischief.— A  malicious  injury  to  any  beast,  which  may  he 


asses- 1  Moody  C.  C.3;  rowo— A  Cowen,  25^:   1  Mass.  58;   1  D  11.  3;5; 

feldings— 1  Leach,  73;  nlg^— 4  Leigh,  686;  4J  Miss.  831 ;  Kuss.  &  It.  C.  C. 
7;  8teers-2Der.  &  B.  86;  20  Vt.  537;  hogs— 10  Iowa,  115;  21  Wall,  300;  1 
Leach,  73;  and  horses,  mares,  and  colts— I  Dali.  335;  5Coweu.25S;  20 
Vt.  337;  22  Mo.  452:  1  Leach,  72;  2  East  F.  C.  1070.  Tame  buffaloes 
are  not  cattle— 22  Mo.  457. 

Mallcions  Injury  to  animals.— A  malicious  Injuiy  to  animals  Is 
Indictable-4  Cranch  C.  C.  483;  'M  Ga.  ISO;  2<S  Ohio  8t.  i<6;  8  Met-. 232;  5 
Denio,  277 ;  44  N.  H.  8.2.  Mamilng  or  wounding  an  aulmal  without 
killing' it  has  been  held  not  ludictaole  at  common  law— 3  Dut<-h.  IJ4: 
72N7tj.201;  2 East  P.  C.  1074;  contra,  1  "Wheel.  C.  C.  ill;  but  U  ij  an 
offenso  at  common  law  to  shoot  or  wound  stoclc  found  trespa.^«fhi{r  on 
one's  premises— 19  lU.  80.  It  is  a  distinct  offenso  from  the  willful  and 
wanton  kllliug  of  animals—?  Tex.  Ct.  App.  7S;  id.  6.  That  the  cattle 
were  tresuassmg  is  no  defense— 19  111.  80;  out  tho  malice  may  i)o  nc ga- 
tiyed  by  showing  tbattho  trespassing  animal  was  vicious  and  Uaageib 


_i 
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ons  to  drive  out— 19  ID.  80:  90  Oa.  325:  6  Jones  (K.  C.)  276;  S  Cox  C.  O. 
fiU5.  In  maliciously  wounding  a  horse  It  is  not  necessary  to  prove  th» 
use  of  an  instrument— 11  Cox  C.  C.  125;  a  permanent  Injury  must  be 
inflicted— 1  Car.  A  K.  539;  so.  ponrini?  acid  into  the  eyes  of  a  mare  luid 
biinamj;  her  is  indictable— 1  Moody  C.  C.  2U5.  The  willful  disfigure- 
ment or  maiming  a  liorse  is  indictable— 8  Bush,  1:  8.  0. 1  Green  C.  R. 
293.  Iho  word  w(»und  must  bo  tal^eu  in  its  ordinary  sense— Law  R. 
1 C.  C.  115.  8Jiaviugtlie  mane  and  cropping  the  tail  was  held  not  a 
dlsfiguremtnit-Cheves  S.  C.  lbl:cmfra,2  Humph.  »9;  but  driving  a 
nail  luto  the  frog  of  a  horse's  hoof  is  a  maiming,  even  if  curable— Buss. 
&  R.  Itt. 

Malicious  kining.— It  In  indictable  to  mallcloasly  and  willfully  kUl 
animals  of  another,  with  intent  to  injure  him— 3  Tex.  Ct.  App.  81;  8 
Biish.  i;  8.  C.  1  Oreen  C.  R.2tJd;  or  to  wantonly  kill  an  animal  where 
the  effect  is  to  disturb  and  mo'ext  a  family— i)  Oratt.  708.  To  destroy 
the  hoi-se  of  another  is  an  indictable  offense— 1  Dall.  S35;  1  Tenn.  805; 
bnt  see  6  Ilumph.  283;  Id.  2S6.  Killing  a  horse  with  malice  toward  the 
bailee  constitutes  tlie  offense,  though  tliere  be  no  mahce  toward  the 
owner—:!  Heluk.2o2:  S.  C.  1  Green  O.  R.621.  8o,  killing  hogs  In  de- 
fendant's crop,  if  the  fence  is  not  hog-proof,  is  an  offense— 3  Tex.  Ct. 
App.  228.  Dogs  are  protected— 13  Ired.  S3;  2  IncL  377;  84  N.  II.  533;  but 
not  In  Virginia— 17  Gratt.  617.  As  to  South  Carolina,  the  question  to' 
stUl  in  doubt— 14  Rich.  203:  but  going  to  a  porch  and  shootuig  a  dog, 
to  the  terror  of  the  people,  is  indictable— 8  Gratt.  708.  What  a  dog 
has  previously  done  is  no  defense  for  wantonly  killing  bim,  when  not " 
injiaorante  delieta-^  Tex.  Ct.  App.  475. 

598.  Every  person  who,  witbin  any  publio  cemetery 
or  burying-groaDd,  kills,  wounds,  or  traps  any  bird,  or  de- 
stroys any  bird's  nest  other  than  swallows'  nests,  or  re- 
moves any  eggs  or  young  birds  from  any  nest,  is  guilty  of 
a  misdemeanor. 

599.  That  section  five  hundred  and  ninety-nine  of  the 
Penal  Code  is  hereby  repealed.  [In  effect  March  12th, 
1880.] 

600.  Every  person  who  willfully  and  maliciously 
bums  any  bridge  exceeding  in  value  fifty  dollars,  or  any 
building,  snow-shed,  or  vessel,  not  the  subject  of  arson,  or 
any  stack  of  grain  of  any  kind,  or  of  hay,  or  any  growing 
or  standing  grain,  grass,  or  tree,  or  any  fence,  not  the  prop- 
erty of  such  person,  is  punishable  by  imprisonment  in  the 
State  prisou  for  not  less  than  one  nor  more  than  ten  years. 

Euming.— Where  a  landlord  burned  shocks  of  com  on  the  land  after 
the  expiration  of  the  lease,  it  was  held  malicious  mischief— 81  111.  478. 
DcRtroybi?  any  barrack,  cock,  crib,  rick,  or  stack.  Is  malicious  mis- 
chief-<tf  111.274;  so,  of  setting  flre  to  barrels  of  tar  belonging  to  an* 
other  persoiH-S  Hawks.  40. 

601.  Every  person  who  maliciously,  by  the  explosion 
oi  gunpowder  or  other  explosive  substance,  destroys, 
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throws  down,  or  injures  the  whole  or  any  part  of  any 
building,  by  means  of  which  the  life  or  safety  of  a  human 
being  is  endangered,  is  guilty  of  felony. 

602.  Every  person  who  willfully  conmiits  any  trespass 
by  either— 

1.  Cutting  down,  destroying,  or  injuring  any  kind  of 
wood  or  timber  standing  or  growing  upon  the  lands  of  an* 
other;  or, 

2.  Carrying  away  any  kind  of  wood  or  timber  lying  on 
such  lands ;  or, 

3.  Maliciously  injuring  or  severing  from  the  freehold  of 
another  anything  attached  thereto,  or  the  produce  thereof; 
or, 

4.  Digging,  taking,  or  carrying  away  from  any  lot  situ- 
ated within  the  limits  of  any  incorporated  city,  without 
the  license  of  the  owaer  or  legal  occupant  thereof,  any 
earth,  soil,  or  stone;  or 

6.  Digging,  taking,  or  carrying  away  from  any  land  in 
any  of  the  cities  of  the  State,  laid  down  on  the  map  or 
plan  of  such  city,  or  otherwise  recognized  or  established 
as  a  street,  alley,  avenue,  or  park,  without  the  license  of 
the  proper  authorities,  any  earth,  soil,  or  stone;  or, 

G.  Putting  up,  afnxing,  fastening,  printing,  or  painting 
upon  any  property  belonging  to  the  State,  or  to  any  city, 
county,  town,  or  village,  or  dedicated  to  the  public,  or 
upon  any  property  of  any  person,  without  license  from 
the  owner,  any  notice,  advertisement,  or  designation  of, 
or  any  name  for  any  commodity,  whether  for  sale  or  other- 
wise, or  any  picture,  sign,  or  device  intended  to  call  atten- 
tion thereto;  or, 

7.  Dntering  upon  any  lands  owned  by  any  other  per- 
son or  persons  whereon  oysters  or  other  shell-fish  are 
planted  or  groining;  or  injuring,  gathering,  or  carrying 
away  any  oysters  or  other  shell-fish  planted,  growing,  or 
being  on  any  such  lands,  whether  covered  by  water  or 
not,  without  the  license  of  the  owner  or  legal  occupant 
thereof  2  or  destroying  or  removing,  or  causing  to  be  re* 
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moved  or  destroyedt  any  stakes,  marks,  fences,  or  signs 
intended  to  designate  the  boundaries  and  limits  of  any 
Bucli  lands; 

—is  suilty  of  a  misdemeanor.  [In  effect  March  SOth, 
1878.] 

MalleioQa  injtir7  to  a  freehold—Real  estate,  as  well  as  personal 
property.  U  protected;  so.  U  I-*  iaiUctalile  to  tear  down  the  roof  and 
chlnuK-y  (»f  alioiise.  In  tlio  poaceahle  iiossesslo!!  of  anotlier--3  Mo.  1J9; 
or  to  unlawfully  null  down  a  buildiu;;— 5  Alhni.  2.  In  uilschlcf  to 
buIUlInK>«<  a  luallclous  fiitent  h  essential— HO  Blass.  401.  The  wanton 
dc8tni(-tioii  of  lunperty  In  tlioday-tiiuf^.i-laudeHtlncly  and  mallrlonJy 
Is  a  uilsdoineauoi'— S  Parker  Vv.  R.  h6.<.  Strliipliig  copper  pipes  oi 
ahcetiiiff  from  n  hon:io  roustltutos  tho  offoiuio— Kelrnj?,  29.  where  a 
travolor.  rcfuslivx  to  pny  toll,  suwed  down  tlio  toU-'p^ata  and  passed 
throiii^b.  It  wa-i  ninllcious  mi«u-hlcf— AO  Ind.  281.  Breaking  windows  of 
alioLLso— I  D.iU.  %i.s;  ur  breaking  class  in  the  Imlld lug,  constitutes  the 
offense— 1 1  t'lisli.  414;  8.  C.  i  L'-mi.  C.  C.  172.  A  person  tearing  down  a 
feiicn  erected  on  liU  land  A'^lnst  bis  <:oitsent  is  not  guilty  of  luaUcious 
iuiscbief-6»  111.  ^^;  2  Green  Cr.  R.  ddl»;  »  Leigh.  719. 

Sabd.  1.  Trees  and  timber.— To  constitute  maliciona  mischief  as 
to  treta  and  tUnbcr,  there  must  1»«  an  unlawful  entry— «  Gray.  349.  A 
willful  and  malicious  cutting  down  of  trees  is  snilicient— Russ.  A  R, 
ST1:  or  any  malleioiis  injury  to  trees— 0  Up.  Can.  Q.  B.  213;  even  if 
ifrafted  on  wild  stock— Irt  Ind,  ',M0:  Rnss.  &  R.  S7:j;  so,  as  to  girdling  or 
injuring  trees  or  plants— 19  Wend. 42U;  2  Browne,  (Pa.)24:>:  eontra,i 
He.  177.  But  If  a  tree  be  on  the  division  lino  of  the  laud,  It  is  not  ma* 
lieious  mischier  to  cut  It  down— H  Leigh,  719.  Woods  include  a  field 
overgrowu  with  brush— ft  Jones,  (N.  C.)  3. 

Injury  to  machinery.— An  Indictment  lies  for  a  wlllfnl  and  mall- 
ClouM  injury  to  movables  nnd  immovables— 1  Dall.  33ft;  19  Wend.  419;  so 
machinery  is  protected,  alrliough  apart  of  It  be  missing— Deac.  C  Ij. 
Ihli*;  or  when  taken  to  ideces— id.  1517;  4  Car.  &  P.  449.  So  as  to 
plows  used  In  agrlrrdture— 9  Cox  C.  C.  417;  and  manufacturing  ma- 
terials, auil  unu'ldnery,  and  the  goods  in  process  of  manufacture,  are 
protected— I  Moody  A:  R.  ft4'i;  as  the  warp  prepared  for  carding  and 
spinning— 3  Cox  C.  C.  2:'o;  or  the  working  tools  of  a  loom,  or  tackle 
emiiloyed  In  weaving— <>  Cox  C.  C-  I>iS;  or  a  steam-engine  for  working 
a  mine— 'J  Car.  it  P.  241 ;  or  tho  scaffoltl  for  raising  the  mineral— 9  Car. 
A  P.  214.  Injury  to  any  material  part  of  machinery  is  indictable— 
Rusa.  A  R.  452;  as  plugging  up  the  feed-pipe  of  a  steaohenglne— 10  Cos 
C,  C.  14tf. 


The  following  acts  do  not  constitnte  a  public 
offense,  within  the  meaning  of  the  preceding  section : 

1.  Gathering  pitch  from  trees  on  the  public  lands  of  the 
State  or  United  States,  unless  the  bark  from  such  trees  is 
removed  for  more  than  one<eighth  of  their  circumference, 
or  cut  made  more  than  three  inches  in*  depth  into  the 
wood  thereof; 

2.  Cutting  trees  upon  the  public  lands  of  tne  State  or 
United  States*  in  good  faith  for  the  purpose  of  manufac- 
turing the  same  into  lumber  or  firewood,  or  preparing 
such  lands  for  agricultural  or  mining  purposes; 
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— ODless  such  acts  are  committed  upon  swamp  and  over- 
flowed, tide,  salt  marsh,  or  school  lands  belongiug  to  the 
State,  or  within  the  limits  of  the  lands  granted  by  the 
United  States  to  this  State  by  Act  of  Congress  of  June 
thirteenth,  eighteen  hundred  and  sixty^four,  relating  to 

the  Yosemite  Valley  and  Mariposa  Big  Tree  Grove. 

The  Yosemite  Valley  grant  was  not  In  tho  nature  of  a  trust  -6  Fac 
Coast  L.  J.  IU6.  It  was  a  dei licatlon  to  inii>llc  ttiiH,  lirtrnglit  about  by 
the  combiued  actiuu  of  tiie  Federal  auU  state  goveniiueuts— id. 

604.  Every  person  who  maliciously  injures  or  destroys 
any  standing  crops,  grain,  cultivated  fruits  or  vegetables, 
the  property  of  another,  in  any  case  for  which  a  punish- 
ment is  not  otherwise  prescribed  by  this  Code,  is  guilty  of 
a  misdemeanor. 

605.  Every  person  who  either— 

1.  Maliciously  removes  any  monument  erected  for  the 
purpose  of  designating  any  point  in  the  boundary  of  auy 
lot  or  tract  of  laud,  or  a  place  where  a  subaqueous  tele- 
graph cable  lies;  or, 

2.  Maliciously  defaces  or  alters  the  marks  upon  any 
Buch  monument;  or, 

3.  Maliciously  cuts  down  or  removes  any  tree  upon 

which  any  such  marks  have  been  made  for  such  puri)ose, 

with  intent  to  destroy  such  marks; 

•—is  guilty  of  a  misdemeanor. 
Landmarks— see  2  Halst  426;  8  Leigh,  719. 

606.  Every  person  who  willfully  and  intentionally 
breaks  down,  pulls  down,  or  otherwise  destroys  or  injures 
any  public  jail  or  other  place  of  confinement.  Is  punisha- 
ble by  fine  not  exceeding  ten  thousand  dollars,  and  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years. 

607.  Every  person  who  willfully  and  maliciously  cut<», 
breaks,  injures,  or  destroys  any  bridge,  dam,  canal,  flume, 
aqueduct,  levee,  embankment,  reservoir,  or  other  struo-- 
ture  erected  to  create  hydraulic  power,  or  to  drain  or  re- 
claim any  swamp  and  overflowed  tide  or  marsh  land,  or 
to  store  or  conduct  water  for  mining,  manufacturing,  reo- 
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lamrition,  or  agricultiiral  pnrpoAes,  or  for  the  supply  of 
the  iulmbitants  of  any  city  or  town,  or  any  embaukmcnt 
iiet*eR8ary  ti»  tlie  aamet  or  eitlmr  of  them,  or  willfully  or 
iDaliciounly  makes  or  canses  to  he  made,  any  aperture  la 
such  (lam,  caual,  Hume,  aqueduct,  reservoir,  embank- 
ment, levee,  or  structure,  with  intent  to  injure  or  destroy 
the  same;  or  draws  up,  cuts,  or  injures  any  piles  lixed  in 
the  ground  for  the  purpose  of  securiuj;  any  sea-bank,  or 
sea-walls,  or  any  dock,  quay,  or  jetty,  lock  or  sea-wall; 
or  who.  between  the  tirst  day  of  October  and  the  fifteenth 
day  of  April  of  each  year,  plows  up  or  loosens  the  soil  in 
the  bed  or  on  the  sides  of  any  natural  water-course  or 
channel,  without  removing  such  soil  within  twenty-four 
hours  from  such  water-c<mr.se  or  chaun«il;  or  who,  1>e» 
tween  the  fifteenth  day  of  April  and  tlie  tirst  day  of  Octo* 
ber  of  each  year,  shall  plow  up  or  loosen  the  soil  in  the 
bed  or  on  the  sides  of  such  natural  water-course  or  chan- 
nel, and  shall  not  remove  therefrom  the  soil  so  plowed  up 
or  loosened  before  the  tirst  <lay  of  October  next  thereafter, 
Ls  guilty  of  a  misdemeanor,  and  upon  con\iction,  punish- 
able by  a. tine  not  less  than  one  hundretl  dollars  and  not 
exceeiling  one  thousand  dollars,  or  by  imprisonment  in 
the  county  jail  not  exceeding  two  years,  or  by  both ;  prO' 
tided,  that  nothing  in  this  section  shall  be  construed  so  as 
to  in  an;^  manner  prohibit  any  person  from  digging  or  re- 
moving soil  from  any  such  water-course  or  channel,  for 
the  purpose  of  mining.    [In  effect  April  12th,  1880.] 

The  Act  of  April  V2t\u  lasv.  aiiiciKlod  this  Rection  by  making  the 
ofTi'iuie  piinlhhiiUltf  as  a  iiilsUeiueaiior^t  Pac.  Cuawt  L.  J.  727 ;  but.  not- 
wic^tanUliiff  ilie  reiM^al  of  tliu  puulshnuMit.  a  prosecatloii  for  a  felony 
c«niiiiritted  iKtfort)  the  repeal  roiiM  l>t*  iiiaiiitaiiH*(1.  aoronUit^f  to  $  329 
of  the  I'oUUcal  Code,  but  by  Indlftiiieut,  uot  iuforinaUour-ii  Pac  Coast 
L.  J.  727. 

:G06.  Every  person  who  willfully  and  maliciously 
bums,  injures,  or  destroys  any  pile  or  raft  of  wood,  plank, 
lioards,'  ar  other  liunber,  or  any  part  thereof,  or  cuts  loose 
or  sets  adrift  any  such  raft  or  part  thereof,  or  cuts,  breaks, 
hijures,  sinks,  or  sets  adrift  any  vessel,  the  property  of  an- 
other, is  punishable  by  Une  not  exceeding,  five  hundred 
p£^.  Cons.— »»• 
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dollars,  or  by  Imprisonment  in  the  co>inty  jail  not  exceed- 
in};;  six  months. 
Mahcionnlf  breaking  op  a  boot— 19  Wen<l.  iVt. 

609.  Erery  person  who  willfully  removes  any  liuoy 
or  lieacon,  placed  in  any  wat«)r.s  within  this  State  by  law* 
ful  authority,  is  guilty  of  a  misdemeanor. 

610.  Every  person  who  unlawfully  m^isks,  alters,  or 
remnves  any  light  or  signal,  or  willfully  exhibits  any 
light  or  signal,  with  intent  to  bring  any  vessel  into  dan- 
ger, is  punishable  by  imprisonment  in  the  State  prison 
not  less  than  three  nor  more  tliau  ten  years. 

611.  Every  person  who  unlawfully  obstructs  the  nav- 
igation of  any  navigable  stream,  is  guilty  of  a  misde- 
meanor. 

612.  Every  person  who  throws,  deposits,  or  pennits 
another  In  his  employ  to  throw  or  deposit,  any  sawdust, 
slabs  or  refuse  lumber,  in  any  place  where  it  may  lie 
carried  or  fall  into  the  waters  of  Humboldt  Bay,  without 
first  having  constructed  piers,  bulkheads,  dams,  or  other 
contrivances,  approved  by  the  lioard  of  Siipervisors  of 
Humboldt  County,  to  prevent  the  same  from  escaping 
into  the  channels  of  such  bay,  is  guilty  of  a  misdemeanor. 

613.  Every  .person  who,  within  the  anchorage  of  any 
port,  harbor,  or  cove  of  this  State,  into  which  vessels  may 
enter  for  the  purpose  of  receiving  or  discharging  cargo, 
throws  overboard  from  any  vessel  the  ballast,  or  any  part 
thereof,  or  who  otherwise  places  or  causes  to  be  plfMMd 
in  sucli  port,  harbor,  or  cove,  any  obstnictions  to  tUe  M»v« 
igatiou  thereof,  is  guilty  of  a  misdemeanor. 

614.  Every  perspn  mooring  any  vessel  to  or  hanging 
on  with  a  vessel  to  any  buoy  or  beacon,  placed  by  com- 
petent authority  in  any  navigable  waters  of  this  StaiOt  i* 
guilty  of  a  misdemeanor. 

615.  Every  person  who  willfully  injnres,  defaoe»,  or 
removes  any  signal^  monument,  buildini?.  or  ;i;>nnrtf>n^i}ce 
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thereto,  placed,  erected,  or  used  by  persons  enga^^  in 
the  United  States  Coast  Survey,  is  guilty  of  a  misde- 
meanor. 

616.  Every  person  who  iuteDtionally  defaces,  obliter* 
ates,  tears  down,  or  destroys  any  copy  or  transcript,  or 
extract  from  or  of  any  law  of  the  United  States  or  of  this 
Stato,  or  any  proclamation,  advertisement,  or  notiiicatiou 
set  up  at  any  place  in  this  State,  by  authority  of  any«  law 
of  the  United  States  or  of  this  State,  or  by  order  of  any 
court,  before  the  expiration  of  the  time  for  which  th^ 
Siimo  was  to  remain  set  up,  is  punishable  by  tino  not  less 
than  twenty  nor  more  than  one  huudred  dollars,  or  by 
imprisoiiiueut  iu  the  couuty  jail  not  more  than  one  month. 

Tearing  down  advertisenieiits  nii<l  not  puttliig  tliem  up  ag^ain  is 
wiiiiiu  Uie  hUilute— AJdUi.  *J(>7;  m  ill.  JlU. 

617.  Every  person  who  malicioiLsly  mutilates,  tears, 
defaces,  obliterates,  or  destroys  any  written  instrum<!nt, 
the  proiK^rty  of  another,  the  false  making  of  which  would 
be  forgery,  is  punishable  by  imprisoument  in  the  State 
prison  for  not  less  thau  one  nor  more  than  Hve  years. 

MaliciOQS  destruction  of  records  of  a  police  court— 22  Up.  Can.  G. 

618.  Every  ]ierson  who  willfully  opens  or  reads,  or 
causes  to  be  read,  any  sealed  letter  not  addresseil  to  him- 
self, without  being  authorized  so  to  do,  either  by  the 
writer  of  such  letter  or  by  the  person  to  whom  H  is  ad- 
dressed, and  every  person  who,  without  the  like  author- 
ity, publishes  any  of  the  contents  of  such  letter,  knowing 
the  same  to  have  been  unlawfully  opened,  is  guilty  of  a 
misdemeanor. 

619.  Every  person  who  willfully  discloses  the  contents 
of  a  telegraphic  message,  or  any  part  thereof,  addressed 
to  another  person,  without  the  permission  of  such  person, 
unless  directe<l  so  to  do  by  the  lawful  order  of  a  court,  is 
punishable  by  imprisonment  iu  the  State  prison  not  ex- 
ceeding five  years,  or  in  the  county  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  five  thousand  dollars, 
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or  by  both  flno.and  imprisonment.    [Approved  April  15th« 

1880.  J 

620.  Every  person  who  willfally  alters  the  purpoi^, 
effect,  or  meaning  of  a  telegraphic  message  to  the  injury 
of  another,  is  punishable  as  provided  in  the  preceding 
section. 

621.  Every  person  not  connected  with  any  telegraph 
office  who,  without  the  authority  or  consent  of  the  person 
to  whom  the  same  may  be  directed,  willfully  opens  any 
sealed  envelope  inclosing  a  telegraphic  message  and  ad- 
dressed to  any  other  person,  with  the  purpose  of  learning 
the  contents  of  such  message,  or  who  fraudulently  repre- 
sents any  other  person  and  thereby  procures  to  be  de- 
livered to  himself  any  telegraphic  message  addressed  to 
such  other  person,  with  the  intent  to  use,  destroy,  or 
detain  the  same  from  the  person  or  persons  entitled  to 
receive  such  message,  is  punishable  as  provided  in  section 
six  hundred  and  nineteen. 

622.  Every  person,  not  the  owner  thereof,  who  will- 
fully injures,  disfigures,  or  destroys  any  monument,  work 
of  art,  or  useful  or  ornamental  improvement  within  the 
limits  of  any  village,  town,  or  city,  or  any  shade  tree  or 
ornamental  plant  growing  therein,  whether  situated  upon 
private  pround  or  on  any  street,  sidewalk,  or  public  park 
or  place,  is  guilty  of  a  misdemeanor. 

623.  Every  person  who  maliciously  cuts,  tears,  ae- 
faceH,  breaks,  or  injures  any  book,  map,  chart,  picture, 
engraving,  statue,  coin,  model,  apparatus,  or  other  work 
of  literature,  art,  or  mechanics,  or  object  of  curiosity,  de- 
posited in  any  public  library,  gallery,  museum,  collection, 
fair,  or  exhibition,  is  guilty  of  felony. 

624.  Every  person  who  willfully  breaks,  digs  up, 
obstructs,  or  injures  any  pipe  or  main  for  conducting  gad 
or  water,  or  any  works  erected  for  supplying  buildinga 
with  gas  or  water,  or  any  appurtenances  or  appendages 
therewith  connected,  is  guilty  of  a  misdemeanor. 
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625.  Every  person  who,  with  intent  to  defrand  or  in- 
jure, opens  or  causes  to  be  opened,  or  draws  water  from 
any  stop-cock  or  faucet  by  wliich  the  flow  of  water  is 
controlled,  after  having  been  notified  that  the  same  haf 
been  closed  or  shut  for  sjieciflc  cause,  by  order  of  com* 
petent  authority,  is  guilty  of  a  misdemeanor. 


^« 
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Alisoellaneous  Crimes. 

Gbaf.  I.    Violation  of  thb  laws  for  thx  PHSSsaTA- 
Tiox  OF  Game  and  Fish,  §§  G26-OT. 
n.   Of  otubk  and  Miscellaneous  Offenses,  §§ 
65^78. 
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CHAPTER  I. 

TIOXJLTION  OF  THR  LAWS  FOR  THE  Ae:8EBV>ATION  OP 

GAME  AND  FISH. 

S  G26.  DeslTuction  of  grouse,  ducks,  etc.,  when  prohibited. 

S  627.  Repealed. 

S  <I28.  Destractlon  of  elk,  etc.,  repealed. 

S  629.  Having  gsuno  in  poascssion,  repealed. 

S  630.  Use  of  phosphorus  on  land  In  certain  counties. 

S  631.  Quail,  partrldsre,  or  grouse. 

S  632.  Takin?  trout  by  nets,  etc.,  prohibited. 

S  633.  Limit  of  time  for  taking  trout. 

%  634.  Taking  salmon,  when  prohibited. 

S  635.  Use  of  cxplosivo  substances  in  fishing  prohibited. 

I  636.  Permanent  contrivances  for  catching. 

S  637.  Fishways  and  ladders,  penalties  for  not  keeping.  ,. 

626.  Every  person  who,  iu  the  State  of  California,  hr  _  yfr 
tween  the  first  day  of  March  and  the  tentli  day  of  Septem-  *f7%^ 
ber  in  each  year,  hunts,  pursues,  takes,  kills,  or  destroys 
quail,  partridges,  or  grouse,  or  rail,  is  guilty  of  a  misde- 
meanor. Every  person  who,  in  any  of  the  counties  of 
this  State,  at  any  time  takes,  gathers,  or  destroys  tho  eggs 
of  any  quail,  partridge,  or  grouse,  is  guilty  of  a  misde- 
meanor. Every  person  who,  in  this  State,  between  the 
first  day  of  January  and  the  first  day  of  Juno  in  each 
year,  hunts,  pursues,  takes,  kills,  or  destroys  doves,  is 
guilty  of  a  misdemeanor.  Every  person  who,  between 
the  fifteenth  day  of  December  in  each  year  and  the  first 
day  of  July  in  tho  following  year,  hunts,  pursues,  takes, 
kills,  or  destroys  any  male  antelope,  deer,  or  but'k,  is 
guilty  of  a  misdemeanor.  Any  person  in  the  State  of 
California  who  has  in  his  possession  any  hides  or  any 
skins  of  any  deer,  elk,  antelope,  or  mountain  sheep,  kill- 
ed between  the  fifteenth  day  of  December  and  the  first 
4ay  of  July,  is  guilty  of  a  misdemeanor.    Every  person 
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who  shall  at  any  time  iu  the  State  of  California,  hunt, 
pursue,  take,  kill,  or  destroy  any  female  antelope,  elk, 
mountain  sheep,  female  deer,  or  doe,  shall  be  guilty  of  a 
misdemeanor.  Every  person  who  shall  at  any  time  hunt, 
pursue,  take,  kill,  or  destroy  any  spotted  fawn,  is  guilty  of 
.  a  misdemeanor.  Every  person  who  shall  take,  kill,  or  de- 
stroy any  of  the  animals  mentioned  in  this  section  at  any 
time,  unless  the  carcass  of  such  animal  is  used  or  preserv- 
ed by  the  person  taking  or  slaying  it,  or  is  sold  for  food, 
is  guilty  of  a  misdemeanor.  Every  person  who  shall  buy, 
sell,  offer  or  expose  for  sale,  transport,  or  have  in  his 
possession,  any  deer  or  deerskin  or  hide  from  which  evi- 
dence of  sex  has  been  removed,  or  any  of  the  aforesaid 
game,  at  a  time  when  it  is  unlawful  to  kill  the  same,  as 
provided  by  this  and  subsequent  sections,  is  guilty  of  a 
misdemeanor.    [In  effect  March  24th,  1887.] 

627.  Section  number  six  hundred  and  twenty-seven 
of  the  Penal  Code  of  California  is  Iiereby  repealed.  [Ap- 
proved March  9th,  1883.    In  effect  July  1st,  1883.] 

628.  Section  number  six  hundred  and  twenty-eight 
of  the  Penal  Code  of  California  is  hereby  repealed.  [Ap- 
proved March  9th,  1883.    In  effect  July  Ist,  1883.] 

629.  Section  number  six  hundred  and  twenty-nine 
of  tlio  Penal  Code  of  California  is  hereby  repealed.  [Ap- 
proved March  9th,  1883.    In  effect  July  Ist,  1883.] 

630.  Every  person  who,  in  the  counties  of  Santa  Clara, 
Contra  Costa,  San  Joaquin,  Santa  Cruz,  or  San  Mateo, 
uses  or  distributes  phosphorus  upon  any  land  or  ground 
between  the  first  day  of  March  and  the  iirst  day  uf  No- 
vember in  any  year,  is  guilty  of  a  misdemeanor. 

631.  Every  person  who  shall  at  any  time  net  or  pound 
any  quail,  partridge,  or  grouse,  and  every  person  who 
shall  sell,  buy,  transport,  or  give  away,  or  offer  or  expose 
for  sale  or  have  iu  his  possession,  any  quail,  partridge,  or 
grouse  that  has  been  snartfd,  captured,  or  taken'  in  or  by 
any  means  of  any  net  or  pound,  is  guilty  of  a  misdemeanor. 
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Proof  of  poBAessioB  of  any  quail,  partridge,  or  grouM 
whicJi  shall  not  show  evidence  of  having  been  taken  by 
means  other  than  a  net  or  pound,  shall  be  prima  facie 
evidence,  in  any  prosecution  for  a  violation  of  the  provis- 
ionn  of  this  section,  that  the  person  in  whose  possession 
such  quail,  partridge  or  grouse  is  found,  took,  killed,  or 
destroyed  the  same  l^  means  of  a  net  or  pound.  [Ap- 
proved  March  24th,  1887.] 

632.  Every  person  who,  in  the  State  of  California,  at 
any  time  takes  or  catches  any  trout  except  with  hook 
and  line,  is  guilty  of  misdemeanor.  Any  person  or  per- 
sons who  shall  at  any  time  take,  procure,  or  destroy  any 
fish  of  any  kind  by  means  of  explosives,  is  guilty  of  a 
misdemeanor.  [Approved  March  9th,  1883.  In  effect 
July  1st,  1883.J 

633.  Every  person  who  takes,  catches,  or  kills  any 
si»eckled  trout,  brook  or  salmon  trout,  or  any  variety  of 
trout,  between  the  first  day  of  November  and  the  first 
day  of  April  in  the  following  year,  is  guilty  of  a  misde- 
meanor.   [In  effect  March  30th,  1878.] 

634.  Every  person  who,  between  the  thirty-first  day  of 
August  and  the  first  day  of  October  of  each  year,  takes  or 
cat4;hes,.buyA,  sellB,  or  has  in  his  possession,  any  fresh 
salmon,  is  guilty  of  a  misdemeanor.  Every  person  who 
shall  set  or  draw,  or  assist  in  setting  or  drawing,  any  net 
or  seine  for  the  purpose  of  taking  or  catching  salmon  or 
shad  in  any  of  the  public  waters  of  this  State,  at  any  time 
between  sunrise  of  each  Saturday  and  sunset  of  the  follow- 
ing Sunday,  is  guilty  of  a  misdemeanor.  Every  person 
who  shall,  for  the  purpose  of  catching  shad  or  salmon,  in 
any  public  waters  of  this  State,  fish  with  or  use  any  seine 
or  net,  the  meshes  when  drawn  closely  together  and 
measured,  inside  the  knott  less  than  seven  and  one-half 
inches  in  length,  is  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  fined  not  less  than  one  hundred  dollars, 
or  in  default,  not  less  than  one  hundred  days  in  the  conn* 
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ty  jail.  Ooe-half  of  all  moneys  collected  for  Hn&a  for  vio- 
lation of  the  provisions  of  this  chapter  shall  be  paid  to, the 
informer,  one-quarter  to  the  District  Attorney  of  the  coun- 
ty in  which  the  action  is  tried,  and  one-quarter  shall  be 
paid  into  the  Fish  Commission  Fund;  all  other  costs  shall 
be  charged  and  collected  from  the  county  in  which  the 
action  is  prosocnted.  Nothing  in  this  chapter  shall  pro- 
hibit the  United  States  Fish  Commissioners,  or  the  Fish 
Commissioners  of  this  State,.from  taking  such  fish  as  they 
deem  necessary  for  the  purpose  of  artiftcial  batching,  at 
all  times.    [Approved  March  12th,  1885.] 

€39.  Every  person  who  places  or  allows  to  pass  into 
any  of  the  waters  of  this  State  any  litne,  gas,  tar,  cocculus 
indicus,  sawdust,  or  any  substance  deleterious  to  fish,  is 
guilty  of  a  misdemeanor.  And  every  person  who  uses 
any  poisonous  or  explosive  substances  for  the  purpose 
of  taking  or  destroying  fish,  is  guilty  of  a  misdemeanor. 
Any  person  who  shall  catch,  take,  or  carry  away  any 
trout,  or  other  fish,  from  any  stream,  pond,  or  reservoir 
belonging  to  any  person  or  corporation,  without  the 
consent  of  the  owner  thereof,  which  stream,  pond,  or 
reservoir  has  been  stocked  with  f^sh  by  hatching  therein 
egg>)  or  spawn,  or  by  placing  the  same  therein,  is  guilty 
of  a  misdemeanor.  [Approved  March  4th.  In  effect 
September  1st,  1889.] 

636.  Every  person  who  shall  set,  use,  or  continue,  or 
who  shall  assist  in  setting,  using,  or  continuing  any 
pound,  weir,  set  net,  trap,  or  any  other  fixed  or  permanent 
contrivance  for  catching  fish  in  the  waters  of  this  State, 
is  guilty  of  a  misdemeanor.  Every  person  who  shall  cast, 
extend,  or  set  any  seine,  or  net  of  any  kind,  fqr  the  catchr 
ing  of,  in  any  river,  stream,  or  slough  of  this  State,  which 
shall  extend  more  than  one-third  across  the  width  of  said 
river,  stream,  or  slough,  at  the  time  and  place  of  such 
fishing,  is  guilty  of  a  misdemeanor.  Every  person  who 
shall  cast,  extend,  set,  nse,  or  continue,  or  wbo  shall 
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aaiist  in  castingv  ezten4ing,tislng,  or  continuing  "  Gbinaso 
tltnrgeoB  ItneSy"  or  "  Chinese  shrimp  or  bag  nets/'  or  Unesr 
or  nets  of  similar  character,  for  the  catching  of  fish  iu  the 
waters  of  this  State,  is  guilty  of  a  misdemeanor.    Every 
peraon  who,  by  seine  or  any  othdr  means,  shall  catch  the 
young  fish  of  any  species,  and  who  shall  not  return  the  same 
to  the  water  immediately  and  alive, or  who  shall  sell,  or  offer 
for  Bale,'^y  sncU  fitib,  fresh  or  dried;  is  guilty  of  a  misde- 
meanor.   Eveky  person  convicted  of  a  violation  of  any  of 
the  provisions  of  this  chapter  shall  be  punished  by  fine  of 
not  less  than  fifty  dollars,  and  not  more  than  three  hun- 
dred .dollars*  or  imprlsomiient  in  .the  county  jail  of  the 
county  where tftieoftenee  wae^comraitted,  for  not  less  than 
thirty  days  nor  more  than  six  months,  or  by  both  such 
fine  and  imprisonment.    One-third  of  all  moneys  collected 
for  fines  for  violation  of  the  provisions  of  this  chapter  to  be 
paid  to  informer,  one-thivd  to  the  District  Attorney  of  the 
county  in^^lch  the  action  is  prosecuted,and  one-third  to  the 
Fish  Commissioners  of  the  State  of  California.    Nothing 
in  this  chapter  shall  be  construed  to.  prohibit  the. United 
States  Fish  Commissioners  or  .the  Fish  Commissiotiers  of 
the  State  of  California,  from  taking  such  fish  as  they  shall 
deem  necessary  for  the  .purpose  of  artificial  hatchery,  nor 
^t  ^ny  time.    It  shall  not  be  lawful  for  any  person  to  buy 
or  sell,  or  offer  or  expose  for  sale,  within  this  State,  any 
kind  of  trout  (except  brook  trout)  less  than  eight  inches- 
in  length.    Any  person  violating  any  of  the  provisions  of 
this  section  is  guilty  of  a  misdemeanor.    The  Board  of 
Supervisors  of  the  several  counties  of    this  State  are 
authorized  by  ordinance,  duly  passed  and  published,  to 
change  the  beginning  or  ending  of  the  close  season  named 
in  section  six  hundred  and  twenty-six  of  this  Code,  so  as 
to  make  the  same  confomi  to  the  needs  of  their  respective, 
counties,  whenever,  in  their  judgment,  they  deem  the. 
ajime  advisable.    [In  effect  March  24tth,  1887.] 

^7.   B7ery  owner  of  a  dam  or  other  obstruction  in  ih» 
«lltic»  of  this  State,  who,  after  being  requested  by  the 
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Fish  CommiBBlonen  so  to  do,  f  ftlls  to  constract  and  keep 
in  repair  sai&cient  fishways  or  ladders  on  such  dam  or  ob- 
■tmotion,  is  guilty  of  a  misdemeanor. 


CHAPTEB  n. 

OF  OTHBR  AMD  lOBCXIiLANSOUS  OFFBN8B8. 

I  OS.  Neglect  or  postponement  of  telegtaphie  messiges. 

i  639.  Employ^  using  inf omuttion  Arom  messages. 

S  640.  Clandestinely  learning  the  contents  of  a  tdegnam. 

f  641.  Bribing  telegraph  operator. 

1 612.  Collecting  toUs,  etc.,  at  San  Fiancisoo*  without  anthorl^. 

{  643.  Violations  of  police  regulations  of  San  Francisco  harbor* 

1 644.  Enticing  seamen  to  desert. 

1 645.  Harboring  deserting  seamen. 

1646.  Aiding  apprentloes  to  nm  away  or  harboring  them. 

1647.  Vagrants. 

f648.   Issuing  or  elrealatlng  paper  money. 

S648.   Officers  of  fire  department  issuing  false  eerttHeatea. 

S  650.  Sending  letters  threatening  to  expose  another. 

1 651.  Bequlring  apprentloes  to  work  more  than  eight  hams. 

1652.  National  OoardfUlnre  to  attend  parade,  obey  0Kdflri»ele» 
I  653.  Member  of  National  Guard,  Insnbiml  Inatfim  of  * 

1651.  Abose  of  school  teadMrs. 

638i  Every  agent,  operator,  or  employ^  of  any  tele- 
graplb  office,  who  willf  ally  lefoses  or  neglects  to  send  any 
message  received  at  such  office  for  transmission,  or  wUlfut 
liy  postpones  the  same  out  of  its  order,  or  willf  nlly  ref  dsea 
or  neglects  to  deliver  any  message  received  by  telegraph, 
is  goilty  of  a  misdemeanor.  Nothing  herein  contained 
shall  be  constnied  to  require  any  meissage  to  be  received* 
transmitted,  ot  delivered,  unless  the  charges  thereon 
have  been  paid  or  tendered,  nor  to  require  the  sending, . 
receiving,  or  delivery  of  any  message  counseling,  aiding, 
abetting,  or  encouraging  treason  against  the  government 
of  the  United  States  or  of  this  State,  or  other  resistanoe  to 
the  lawful  authority,  or  any  message  calculated  to  farther 
any  fraudulent  plan  or  purpose,  or  to  Instigate  or  en* 
Gourage  the  perpetration  of  any  unlawful  act,  or  to  f adiK 
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itate  the  escape  of  any  criminal  or  person  accused  of 

crime. 
Bee  Civ.  Code,  SS  2161, 2162, 2207. 

639.  Every  agent,  operator,  or  employ^  of  any  tele- 
graph ofBce,  who  in  any  way  UAes  or  appropriates  any  in- 
f urmation  derived  by  him  from  any  private  message  pass- 
ing through  his  hands,  and  addressed  to  any  other  person, 
or  in  any  other  manner  acquired  by  liim  by  reason  of  liis 
trust  as  such  agent,  operator,  or  employ^,  or  trades  or 
speculates  upon  any  such  information  so  obtained,  or  in 
any  manner  turns,  or  attempts  to  turn,  the  same  to  his 
own  account,  profit,  or  advantage,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years,  or 
by  imprisonment  in  the  county  jai]  not  exceeding  one 
year,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by 
both  such  fine  and  imprisonment 

640.  Every  person  who,  by  means  of  any  machine,  in- 
strument, or  contrivance,  or  in  any  other  manner,  will- 
fully and  fraudulently  reads,  or  attempts  to  read,  any 
message,  or  to  learn  the  contents  thereof,  whilst  the  Same 
is  being  sent  over  any  telegraph  line,  or  willfully  and 
fraudulently,  or  clandestinely,  learns  or  attempts  to  learn 
the  contents  or  meaning  of  any  message,  while  the  same 
is  in  any  telegraph  office,  or  is  being  received  thereat  or 
sent  therefrom,  or  who  uses  or  attempts  to  use,  or  com- 
municates to  others,  any  information  so  obtained,  is  pun- 
ishable as  provided  in  section  six  hundred  and  thirty* 
nine. 

641.  Every  person  who,  by  the  payment  or  promise  of 
any  bribe,  inducement,  or  reward,  procures  or  attempts 
to  procure  any  telegraph  agent,  operator,  or  employ^  to 
disclose  any  private  message,  or  the  contents,  purport, 
substance,  or  meaning  thereof,  or  offers  to  any  such  agent, 
<^ierator,  or  employ^  any  bribe,  compensation,  or  reward 
for  the  disclosure  of  anyprivate  information  received  by 
him  by  reason  of  his  trust  as  such  agents  operator,  or  emi* 

Psx.  coDB<— sa. 
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ploy^y  or  0868  or  atteinpt8  to  use  any  8ach  information  ro 
obtained,  is  pnnishable  a8  provided  in  section  six  hundred 
and  thirty-nine. 

642.  Every  person  who  collects  any  toll,  wharfage,  or 
dockage,  or  lands,  ships,  or  removes  any  property  ui>on  or 
from  any  portion  of  the  water  front  of  San  Francisco,  or 
from  or  upon  any  of  the  wharves,  piers,  or  landings  nn- 
der  the  control  of  the  Board  of  State  Harbor  Commission- 
ers, without  being  by  such  board  authorized  so  to  do,  is 
guilty  of  a  misdemeanor. 

See  Pol.  Code,  SS  2824,  sabd.  6;  2S37, 28M,  2M0. 

643.  Every  person  who  violates  any  of  the  provisions 
of  the  laws  of  this  State  relating  to  sailor  boarding-houses 
and  shipping-offices  in  San  Francisco,  or  yho  receives 
any  gratuity  or  reward  other  than  as  therein  provided,  for 
the  performance  of  any  services  under  a  license  issned 
pursuant  to  the  provisions  of  such  laws,  is  guilty  of  a 
misdemeanor. 

Bee  PoL  Code,  SS  286S-2607. 

644.  Every  person  who  entices  seamen  to  desert  from 
any  vessel  lying  in  the  waters  of  this  State,  and  on  board 
of  which  they  have  shipped  for  a  term  or  voyage  unex- 
pired at  the  time  of  such  enticement,  is  guilty  of  a  misde- 
meanor. 

See  PoL  Code,  S  2002. 

645.  Every  person  who  harbors  or  secretes  any  sea- 
man, knowing  him  to  be  shipped,  and  with  a  view  to  per- 
suade or  enable  him  to  desert,  is  guilty  of  a  misdemeanor. 

See  PoL  Code,  SS  2603, 2607. 

646.  Every  person  who  willfully  and  knowingly  aids, 
assists,  or  encourages  to  run  away,  or  who  barbers  or 
conceals  any  person  bound  or  held  to  service  or  labor,  is 
guilty  of  a  misdemeanor. 

See  ar.  Code,  S2M. 

r.  q."  647.  Every  person  (except  a  Califomia  Indian)  with- 
-J4^ut  visible  means  of  living,  who  has  the  physical  ability 
/  3  ^  to  work,  and  who  does  notfior  the  space  of  ten  day^peek 
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employment,  nor  labor  when  employnoent  is  offered  bim; 
every  healthy  beggar  who  solicits  alms  its  a  business; 
every  person  who  roams  about  £rom  place  to  place  with- 
out any  lawful  businessu^rery  idle  or  dissolute  person, 
or  associate  of  known  thieves,  who  wanders  about  the 
streets  at  late  or  unusual  hours  of  the  night,  or  who  lodges 
in  any  barn,  shed,  shop,  outhouse,  vessel,  or  place  other 
than  such  as  is  kept  for  lodging  purposes,  without  the 
permission  of  the  owner  or  party  entitled  to  the  posses- 
sion thereof;  every  lewd  and  dissolute  person,  who  lives 
in  and  about  houses  of  ill-fame,  and  every  common  pros- 
titute and  common  drunkard,  is  a  vagrant,  and  punish- 
able by  imprisonment  in  the  county  jail  not  exceeding 
ninety  days. 

At  cornxnoxTlaw.  aU  Tagnuits  may  be  tSken  up  and  bonnd  over  to 
ffoodbehavior-d  Allen,  611;  2  Lea,  (Tenn.)  1A8;  108Ma88.17;lMcMull. 
Mfik  6  Modi  240:  but  there  most  be  reasonable  grounds  of  8UBplcion-> 
14  Bio.  138;  2  Ld.  Raym.  1296;  8  Taunt.  14.  A  vagrant  is  a  person  wbo 
baa  no  lawful  means  of  support— 4  Parker  Cr.  K.  «11 ;  69  Ind.  173.  In 
Massachusetts,  It  Is  sufficient  if  be  habitually  misspends  his  time— 6 
Allen,  611;  1U8  Mass.  17.  Statutes  concerning  vagrants  are  constitu- 
tional—I UcMuU.  601:  4  Parker  Cr.  B.  611;  and  see41d.616;  6Blnn. 
616;  J4  Gray,  397;  106  Uass.  17;  66  N.  C.  838;  49  Ala.  22;  61  Ga.  264;  60 
id.  574. 

Vagrancy.— Statutes  concerning  vagrants  are  constitutional— 1  Mo- 
Mull.  601;  4  Parker  Cr.  R.  611;  andsee  id.6i6;  6  Blnn.6i6;  14  Qray,997; 
106  Mass.  17;  66  N.  C.  339;  49  Ala.  22;  61  Ga.  264;  6i  id.  674.  A  person 
wbo  has  no  means  of  support,  and  is  not  in  good  faith  seeking  employ- 
ment, is  a  vagrant-^  Ind.  173;  4  Parker  Cr.  B.  611 ;  62  Ala.  378;  so,  if  a 
person  habitually  misspends  his  time,  it  is  sufficient— 6  Allen,  619;  108 
Mass.  17.  At  common  law.all  idle  persons  and  vagrants  may  be  taken 
up  and  bound  over  to  good  behavior— 108  Mass.  17 ;  6  Allen,  61 1 ;  2  Lea, 
(Tenn.)  168;  1  McMulL  603;  6  Mod.  240;  but  tojostify  arrest,  there 
must  be  reasonable  grounds  of  suspicion— 14  Mo.  138;  2  Ld.  Bajnu.  1296: 
3  Taunt.  14. 

G48.  Every  person  who  makes,  issues,  or  puts  in  cir- 
culation any  bill,  check,  ticket,  certificate,  promissory 
note,  or  the  paper  of  any  bank,  to  circulate  as  money,  ex- 
cept as  authorized  by  the  laws  of  the  United  States,  for 
the  first  offense  is  guilty  of  a  misdemeanor,  and  for  each 
and  every  subsequent  <^ense  is  guilty  of  felony. 

Bee  poit,  S  664;  Civ.  Code,  S  356.   See  Const  Oal.  art.  iv,  S  36. 

M9.  Every  officer  of  a  fire  department  who  willfully 
issues,  or  causes  to  be  issued,  any  certificate  of  exemp- 
tion-to  a  person  not  entitled  thereto,  is  guilty  of  a  mis« 
demeanor. 
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650.  Every  person  who  knowingly  and  willfully  sends 
or  delivers  to  another  any  letter  or  writing,  whether  sub- 
scribed or  not,  threatening  to  accuse  him  or  another  of  a 
crime,  or  to  expose  or  publish  any  of  his  failings  or  in- 
firmities, is  guilty  of  a  misdemeanor. 

See  a«/e,  §  633. 

651.  Every  person  having  a  minor  child  under  his 
control,  either  as  a  ward  or  an  apprentice,  who,  except  ia 
viuicultural  or  horticultural  pursuits,  or  in  domestic  or 
household  occupations,  requires  such  child  to  labor  more 
than  eight  hours  in  any  one  day,  is  guilty  of  a  misde- 
meanor. 

Bee  Stat.  1873. 

652.  Every  commissioned  officer  of  the  National 
Guard,  who  willfully  fails  to  attend  any  parade  or  en- 
campment, and  every  member  of  the  National  Guard 
who  neglects  or  refuses  to  obey  the  lawful  command  of 
his  superior  on  any  day  of  parade  or  encampment,  or  to 
perform  such  military  duty  as  may  be  lawfully  required 
of  him,  is  punishable  by  a  fine  of  not  less  than  five  nor 
more  than  one  hundred  dollars. 

See  Pol.  Code,  SS  1980, 2018-2030. 

653.  Every  member  of  the  National  Guard  who,  when 
duly  notified,  fails  to  appear  at  a  parade,  or  who  disobeys 
any  lawful  order,  or  who  uses  disrespectful  language  to- 
wards his  superior,  or  who  commits  any  act  of  insubor- 
dination, is  guilty  of  a  misdemeanor. 

654.  Every  parent,  guardian,  or  other  person,  who  up> 
braids,  insults,  or  abuses  any  teacher  of  the  public  schools, 
in  tbe  presence  or  hearing  of  a  pupil  thereof,  is  guilty  of  a 
misdemeanor.  [Approved  March  dOth,  in  effect  July  Ist^ 
1874.J 
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TITLE  XVL 

General  Proviaiona. 

651.  AetB  made  pmilabable  by  different  pvoTlsloiis  of  tliia  Code. 

655.  Acts  punisbftble  under  f(»eign  law. 

656.  Forelj^i  conrlction  or  acqnittal. 

657.  Contempts,  how  ponlsbable. 
656.  Uitigatlon  of  ponlshment  In  certain  eases. 

659.  Aiding  in  misdemeanor. 

660.  Sending  letters,  wben  deemed  complete. 

661.  Bemoral  from  offlee  for  n^lect  of  (rfBciai  datf. 

662.  Omission  to  perform  duty,  when  punishable. 

663.  Attempts  to  commit  crimes,  when  punishable. 
661.  Attempts  to  commit  crimes,  how  punishable* 

665.  Bestrictions  upon  the  preoeding  sections. 

666.  Second  offense,  how  punished  after  cmivlctloprof  .former  of* 
fense. 

667.  Second  offenses,  how  punished  after  conviction  of  attempt  to 
commit  a  Stato  prison  offense. 

668.  Foreign  conviction  for  former  offense. 

669.  Second  term  of  imprisonment,  when  to  commenee. 

670.  When  term  of  imprisonment  commences,  eto. 

671.  Imprisonment  for  life. 

673.  i;^e  may  be  added  to  tmprlsoimient. 
67S.  Civil  rights  of  convict  suspended. 

674.  Civil  death. 

675.  Limitations  on  two  preoeding  secttona. 

676.  Person  of  convict  protected. 

677.  Forfeitures. 
67B.  Valuation  In  gold  coin. 

654.  An  act  or  omission  which  is  made  punishable  in 
different  ways  by  different  provisions  of  this  Code,  may 
be  punished  under  either  of  such  provisions,  but  in  no 
case  can  it  be  punished  under  more  than  one;  an  acquit- 
tal or  conviction  and  sentence  under  either  one  bars  a 
prosecution  for  the  same  act  or  omission  under  any  other. 
In  the  cases  specified  in  sections  six  hundred  and  forty- 
eight,  six  hundred  and  sixty-seven,  and  six  hundred  and 
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8btty-6ight»  the  punislimeiiU  therein  prescribed  must  be 
substitated  for  those  prescribed  for  a  first  offense,  if  the 
previous  conviction  is  charged  in  the  indictment  and 
found  by  the  jury. 

Eflbot  of  plea  of  gnUtr  Is  to  confess  the  offense  cbarged,  which  In- 
elndes  the  p  revlous  conviction,  and  defendant  most  be  sentoiced  for  a 
felony— is»  CaL  sas.   SeepM/,S1158. 

655.  An  act  or  omission  declared  punishable  by  this 
Code  is  not  less  so  because  it  is  also  punishable  under  the 
laws  of  another  State,  government,  or  country,  unless  the 
contrary  is  expressly  declared. 

Adjustment  of  ptiialslunent  — When  an  offense  Is  committed  against 
two  sovereignties,  the  first  prosecuting  ab»orl»  it— ir7  U.  8. 304;  but 
when  partly  against  one  and  partly  l^ainst  the  other,  the  sentence  of 
the  other  Is  to  be  taken  into  account  In  adjusting  the  sentence— «ee 
Whart.  Cr.  PL  A  Pr.  Si  441, 458:  and  the  grade  of  offense  wlU  be  con- 
lldered— id.;  Whart  Confl.  of  L.  1 920. 

656.  Whenever  on  the  trial  Of  an  accused  person  it 
appears  that  upon  a  criminal  prosecution  under  the  laws 
of  another  State,  government,  or  conntry,  founded  upon 
the  act  or  omission  in  respect  to  which  he  is  on  trial,  he 
has  been  acquitted  or  convicted,  it  is  a  sufficient  de- 
fense. * 

See/NM/fSlOM. 

657.  A  criminal  act  is  not  the  less  punishable  as  a 
crime  because  it  is  also  declared  to  be  punishable  as  a 
contempt. 

Instances.— Assault  on  a  Judge— 25  La.  An.  5S2:  resouM  and  escapes 
—1  Dutch,  209;  misbeliavior  or  malpractice  of  offlcer—i  BlaclEf.  I(i6;  2 
Burr.  799;  nitscouductof  inferior  Judges—BSInd.  81;  libelous  publica- 
tions of  court  proceediugs^ie  Ark.  3t$4:  4  111.  409;  conspiracies  to  ob- 
struct Justice— 2A  Vt.  419;  2  Hill.  (S.  C.)  2S2;  2  Pars.  Cas.  S57;  S  Zab.  3S: 
iO  Ind.  4ii5;  fraud-aud  corruption  of  solicitors  and  officers  of  oonrt-o 
Best.  A  S.  299. 

658.  When  it  api>ears,  at  the  time  of  passing  sen- 
tence upon  a  person  convicted  upon  indictment,  that 
such  person  has  already  paid  a  fine  or  suffered  an  impris- 
onment for  the  act  of  which  he  stands  convicted,  under 
an  order  adjudging  it  a  contempt,  the  court  authorized  to 
pass  sentence  may  mitigate  the  punishment  to  be  imposed, 
in  its  discretion. 

Discretion  of  court— See  Desty's  Crim.  Law,  S  46  b. 
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659.  'Whenever  an  act  1b  declared  a  mlBdemeanor,  and 
'no  punliliment  for  conoeeliug  oc  aiding  In  the  commiuIoD 
of  Buch  sot  Ib  ezpressl;  prescribed  by  law,  eTery  pataoa 
who  connaels  or  aids  another  in  the  conuniwion  ol  such 
act  is  guilty  of  a  misdemeanor. 
AccBuorifli.— Tbfl  oflensQ  of  being  acceaiory  la  comioLtted  In  Ibe 

MSH.  WT:  Id  vblcli  roannonly  nulla  ba  IniUcted-tl  Cii.  uii  X 
HDW.Pr.tUi  IPukfrCr.R.Miiia»)TAi«.Hli  19lBd.421.  Atcom- 
nu«  bw,  a  psthhi  tudlcted  sa  nilnclpal  cBaDDt  be  EonilGteil  on  pro^ 
sMHrtn hlni  to  be  an  Mcnaory, >D<l7AuiMnii-» <M.  129;  SS  lif.  Ml; 

■CBitbaairsDH  linuaesubsuntiTe  mid  l>ulcp(^tid«at-4b  CsL  139:  H 
eB.UlB111.3<S8i  41  Id.  (10:  Ltliid.SJi  lUIOwa.ZW;  ISKBQ.MOi  39  He. 
Mt  IMltui.H!i  IS  Oblo  SC  IW:  I'i  OUJa.  131;  35  Fa,  Ht  IJll  12  Wig. 
f»,  LBwB.IO.C.n:  DeUC.  C.3U:  Bud  la  StUes  vbere all  HO pfbi- 
cIMla.  be  imtr  be  Indlrlea  sua  roovkted  as  prlnclpiil— U  BuEti.2N;  W 
ItnraTllOi  «IU.  3Ui  37  1^  Bt.  108:  tH  Id.  IM;  SI  Ulch.  IM!  ItlDUgb  ibo 
nrUue  actor  be  ilrad  or  escapeil— !  BrcT.  JAj  Ueli*.  iKi  ■ni'  —  "' 
MO.  470.  Id  Utstes  wliere  (bere  li  a  cammoo^sw  JnrliillcUc 
ertuien,  theaccEMory  can  only  be  tiled  Jointly  wlthorftfterc" 
- -liBiirliirlpal-sB    "    ■^^■-■-    ■-'  - -<  •-    --    —  — 


In  the  various  cases  in  vhich  tbe  sending  of  a 
letter  is  made  criminal  by  thiit  Code,  the  offense  is  deemed 
complete  from  the  time  when  such  letter  is  deposited  in 
any  poat-ofBce  or  any  other  place,  or  delivered  to  any 
peiHOB,  with  intent  that  it  shall  be  forwarded. 

AatDinatladllbels~W8  1  Db11.38S:1  Bsin,£  Ald.Ct.  Poatln;  In- 
deoDtisaner-il  BlaCcbl.  Uis;  tee  M  IT.  B.  727.  A>  to  clialieiigeH  to 
tabC— SBrev.IU:  »9Qa.U2;  1Uawk9.4«;;  I  CooBt,  S.  0. 107 1  2  Cunp. 
Us:  He  '1  Ala.  IK)  and  It  la  not  uecessarr  to_pioTe  tliM  It  ever 
Raetwa  Ita  deubuUlau— 3  Gamp.  SH.   UiUlsc  oBer  to  briba— 3  DalL 

661.  In  addition  to  the  penalty  affixed  by  express 
terms,  to  every  oeglect  or  violation  of  official  daty  on  the 
part  of  public  officera— State,  county,  city,  or  township-' 
where  it  is  not  so  exprewly  provided,  they  may,  in  the 
discretion  of  the  court,  be  removed  from  office. 

Bea  foL  Cods,  Si  SU  M  Mf. 
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€62.  No  person  is  punishable  for  an  omis&ion  to  per- 
form an  act»  where  such  act  has  been  performed  by  an« 
other  person  acting  in  his  behalf,  and  competent  by  law 
to  perform  it. 

663.  Any  person  may  be  convicted  of  an  attempt  to 
commit  a  crime,  although  it  appears  on  the  trial  that  the 
crime  intended  or  attempted  was  perpetrated  by  such 
person  in  pursuance  of  such  attempt,  unless  the  court,  in 
its  discretion,  discharges  the  jury  and  directs  such  person 
to  be  tried  for  such. crime. 

664k.  Every  person  who  attempts  to  commit  any  crime, 
but  fails,  or  is  prevented  or  intercepted  in  the  perpetra- 
tion thereof,  is  punishable,  where  no  provision  is  made 
by  law  for  the  punishment  of  such  attempts,  as  follows : 

1.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment in  the  State  prison  for  five  years,  or  more,  or  by 
imprisonment  in  a  county  jail,  the  person  guilty  of  such 
attempt  is  punishable  by  imprisonment  in  the  State 
prison,  or  in  a  county  jail,  as  the  case  may  be,  for  a  term 
not  exceeding  one-half  the  longest  term  of  imprisonment 
prescribed  upon  a  conviction  of  the  offense  so  attempted. 

2.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment in  the  State  prison  for  any  term  less  than  five 
years,  the  person  guilty  of  such  attempt  is  punishable  by 
imprisonment  in  the  county  jail  for  not  more  than  one 
year. 

3.  If  the  offense  so  attempted  is  punishable  by  a  fine, 
the  offender  convicted  of  such  attempt  is  punishable  by 
a  fine  not  exceeding  one-half  the  largest  fine  which  may 
be  imposed  upon  a  conviction  of  the  offense  so  attempted. 

4.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment and  by  a  fine,  the  offender  convicted  of  such  at- 
tempt may  be  punished  by  both  imprisonment  and  fine, 
not  exceeding  one-half  the  longest  term  of  imprisonment 
and  one-half  the  largest  fine  which  may  be  imposed  upon 
a  conviction  for  the  offense  so  attempted. 

Attempts  included  In  §§  216,  217.  220-222  are  not  tacladed  In  ttUs 
ieotfon.  See  Desty's  Crlm.  Law,  S 12. 
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665.  The  last  two  sections  do  not  protect  a  i)eTSon 
who,  in  attempting  unsuccessfully  to  commit  a  crime,  ac- 
complishes the  commission  of  another  and  different 
crime,  whether  greater  or  less  in  guilt,  from  suffering 
the  punishment  prescribed  by  law  for  the  crime  com- 
mitted- 

666.  Every  person  who,  having  been  convicted  of  any 
offense  punishable  by  imprisonment  in  the  State  prison, 
commits  any  crime  after  such  conviction,  is  punishable 
therefor  as  follows : 

1.  If  the  offense  of  which  such  person  is  subsequently 
convicted  is  such  that,  upon  a  first  conviction,  an  of- 
fender would  be  punishable  by  imprisonment  in  the  State 
prison  for  any  term  exceeding  five  years,  such  person  is 
punishable  by  imprisonment  in  the  State  prison  not  leag 
than  ten  years. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  impris- 
onment in  the  State  prison  for  five  years,  or  any  less 
term,  then  the  i>erson  convicted  of  such  subsequent  of- 
fense is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  ten  years. 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or 
any  attempt  to  commit  an  offense  which,  if  committed, 
would  \}e  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  five  years,  then  the  person  convicted  of 
such  subsequent  offense  is  punish  a.ble  by  imprisonment 
in  the  State  prison  not  exceeding  five  years. 

Second  conviction.-  A  statute  providing  that  a  second  conviction 
for  pfHlt  I.trueiiy  makes  the  party  fi;uilty  of  a  felony  is  not  ex  post  faclo 
^-Kh  CaL  ^l\  4a  Mass.  413;  3  Gi-att.  TiA.  See  Const.  Provliilous,  anu* 
page  18. 

Increased  panishment— Increased  punishment  may  be  Imposed 
for  a  sui)seq(tciit  offense— 45  Cal.  430:  47  iU.  liS;  3  Dall.  386;  6  Kawte, 
163;  2rick.  ItK>;  id.  172;  2  Met.  413;  3  id.  588;  »  Qratt.  743;  47  Md.  485; 
83r!l.&t7;  3CotTen.847;  :iMet.553;  8id.5:i3:  id. 635;  llid.681:  llPIrk. 
18;  lis  id.  4-V>;  21  Id.  4^)2:  7  Surg.  &.  K.  4i9;  14  Id.  r ;  1  Boot.  1('3;  »  ThUa. 
KtS;  19  ICass.  1&5;  and  tlus  will  not  be  putting  the  party  twice  in 
jeopardy,  ijor  is  it  punishment  for  the  first  ouense— 47  Cal.  114.  A 
mere  conviction  of  the  prior  offeu?»o  1 1  snfficlent.  without  sentence— 1 
HiU,  2bl ;  contra,  4  Serf?.  A  B.  6»;  and  see  53  N.  Y.  511 ;  55  Id.  512;  6Hun» 
Ui ;  6  Kan.  379.    See  ante,  %  iiH. 
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667.  Every  person  who,  having  been  convicted  of 
petit  larceny,  or  of  an  attempt  to  commit  an  offense 
which,  if  perpetrate<l,  would  be  punishable  by  imprison- 
ment in  the  State  prison,  commits  any  crime  after  such 
conviction,  is  punishable  as  follows: 

1.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  impris- 
onment in  tlie  State  prison  for  life,  at  the  discretion  of 
the  court,  such  person  is  punishable  by  imprisonment  in 
such  prison  durin;;  life. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  impris- 
onment in  the  State  prison  for  any  term  less  than  for  life, 
such  person  is  punishable  by  imprisonment  in  such  prison 
for  the  longest  term  prescribed,  upon  a  conviction  for  suck 
first  offense. 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or 
for  an  attempt  to  commit  an  offense  which,  if  perpetrat-ed, 
would  be  punishable  by  imprisonment  in  the  State  prison, 
then  such  person  is  punishable  by  imprisonment  in  such 
prison  not  exceeding  five  years. 

Seeaii/«,S664;  45CaL432. 

668.  Every  person  who  has  been  convicted  in  any 
other  State,  government,  or  country,  of  an  offense  which, 
if  committed  within  this  State,  would  be  punishable  by 
the  laws  of  this  State  by  imprisonment  in  the  State  prison, 
is  punishable  for  any  subsequent  crime  committed  with- 
in this  State  in  the  manner  prescribed  in  the  last  two  sec- 
tions, and  to  the  same  extent  as  if  such  first  conviction 
had  taken  place  in  a  court  of  this  State. 

See  ante,  S  G54. 

Bole  different  in  New  Tork— I  Parker  Cr.  R.  6tf. 

669.  When  any  person  is  convicted  of  two  or  more 
crimes  before  sentence  has  been  pronounced  upon  him  for 
either,  the  imprisonment  to  which  he  is  sentenced  upon 
the  second  or  other  subsequent  conviction  must  commence 
at  the  termination  of  the  first  term  of  imprisonment  to 
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\rlifc1i  he  shall  be  adJQdged,  or  at  the  termination  of  the 
second  or  other  subsequent  term  of  imprisonment,  as  the 
case  may  be. 

Panl8hment.--Ifnpnflonraeiit  <*oiiuneiicp«  on  coiiTfctloii  an<t  sen- 
tence—ii4>  N.  Y.  343;  tt  Baxt.  (Tnin.)  bJ».  linprinonment  on  a  second 
cou\  Iction  coiumcnces  ou  n  tdinuiuatlon  of  tUa  fli-ift  term  of  8entenc«>— 
2i  Ciil.  lib;  4:>  lU.  4G3;  5  Day.  175:  11  Met.  581 ;  A  £ug.  SIS;  44  Mo.  279;  18 
Ohio  St.  4ii;  45  BIu.*^?!:  14  Til.  8t.  0^1;  1  Va.  Ca»,  151;  4  Brown  P.  C. 
sea;  1  LotU'h.  411 ;  Law  k.  .'  O*  J^'  S79;  i>u(f<eo  11  Ind.  38fi,  as  in  rase  of 
nanlnti  or  levvnalof  eeut«uciH-ll  Meu  5bl;  9*Kev.  44;  4  E»wle,  2ati; 
UUray,ttl8. 

670.  The  term  of  imprisonment  fixed  by  the  judgment 
in  a  criminal  action,  commences  to  run  only  upon  the 
actual  delivery  of  the  defendant  at  the  iilace  of  imprison- 
ment, and  if,  thereafter,- during  such  term,  the  defendant 
by  any  legal  means  is  temporarily  released  from  such  im- 
prisonment, and  subsequently  returned  thereto,  the  time 
during  which  he  was  at  large  must  not  be  computed  as 
part  of  such  term. 

671.  Whenever  any  person  is  declared  punishable 
for  a  crime  by  imprisonment  in  the  State  prison  for  a 
term  not  less  than  any  siiecilled  number  of  yeaxB,  and 
no  limit  to  the  duration  of  such  imprisonment  is  declared, 
the  court  authorized  to  pronounce  judgment  upon  such 
conviction  may,  in  its  discretion,  sentence  such  offendei 
to  imprisonment  during  his  natural  life,  or  for  any  num* 

her  of  years  not  less  than  that  prescribed. 

Poni^hment  for  crime  la  and  onght  to  be  largelv  In  the  diseretlon 
of  tbe  court— 56  Ga.  645:  ftS  M.  8UV;  and  the  qnesnon  as  to  what  li 
within  the  limits  of  the  uw  b  for  tbe  Judicial  discioilon— 6  Call,  245. 

672.  Upon  a  conviction  for  any  crime  punishable  by 
Imprisonment  in  any  jail  or  prison,  in  relation  to  which  no 
fine  is  herein  prescribed,  the  court  may  impose  a  fine  on 
the  offender  not  exceeding  two  hundred  dollars,  in  addi- 
tion  to  tbe  imprisonment  prescribed. 

Fines  In  cases  where  the  statute  Is  silent~l  Gall.  488;  see  8  Ccte,  86. 

673.  A  sentence  of  imprisonment  in  a  State  prison  fox 
any  term  less  than  for  life  suspends  all  the  civil  rights  of 
the  person  so  sentenced,  and  forfeits  all  public  offices  and 
all  private  trusts,  authority,  or  power  during  such  impris- 
onment. 
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Ditftanchliement— ^  Pa.  8t.  1I2{  2 Leigh, 724;  27  Ark.  409;  6  Blackf. 
129;  3  Cowen,686;  28  Ind.  SOS. 

674.  A  person  sentenced  to  imprisonment  in  the  State 
prison  for  life  is  thereafter  deemed  civilly  dead. 

675.  The  provisions  of  the  last  two  preceding  sections 
must  not  be  construed  to  render  the  persons  therein  men- 
tioneil  incompetent  as  witnesses  upon  the  trial  of  a  crim- 
inal action  or  proceeding,  or  incapable  of  making  and  ac- 
knowledging a  sal  e  or  conveyance  of  property.  [Approved 
March  SOth,  in  effect  July  1st,  1874.] 

676.  The  person  of  a  convict  sentenced  to  imprison* 
ment  in  the  State  prison  is  under  the  protection  of  the  law, 
and  any  injury  to  his  person,  not  authorized  by  law,  is 
punishable  in  the  same  manner  as  if  he  was  not  convicted 
or  sen^nced. 

Oonricts  can  be  pnolAbed  only  according  to  law— 34  Conn.  132;  4 
Barb.  151;  52  N.  H.  4^2;  Kusa.  &  R.  C.  C.  20;  Lel;rh  *  i\  8"4;  9  Cox  C.  C. 
44<);  6  Jur.  243;  and  for  any  excess  or  violation  of  puulahiueut  tliose  In 
cbarge  are  llabie— 10  Barn.  A  C.  445. 

677.  No  conviction  of  any  person  for  crime  works  any 
forfeiture  of  any  property,  except  In  cases  in  which  a  for- 
feiture is  expressly  imposed  by  law;  and  all  forfeitures  to 
the  people  of  this  State,  in  the  nature  of  a  deodand,  or 
where  any  person  shall  flee  from  justice,  are  abolished. 

678.  Whenever  in  this  Code  the  character  or  grade  of 
an  offense,  or  its  punishment,  is  made  to  depend  upon  the 
value  of  the  property,  such  value  shall  be  estimated  ex- 
clusively in  United  States  gold  coin.  [Approved  March 
80th,  in  effect  July  Ist,  1874.] 


PART  II. 


OF  OKIMINAL  PROOEDUBE. 

ta.0OBS-»4.  CSITJ 
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PRELIMINARY  PROVISIONS. 

1  681.  No  person  punishable  but  on  legal  conrlotiOQ. 

S  682.  Public  offenses.  Iiow  prosecuted. 

,S  683.  Criminal  action  defined. 

*  i  681.  rarties  to  a  criiuluul  action. 

f  685.  The  party  prostecuted  known  as  defendant. 

f  686.  Bights  of  defendant  In  a  criminal  action. 

S  687.  Second  prosecntiun  for  the  same  offense  prohibited. 

f  688.  Xo  person  to  be  a  witness  against  hluiseiC  lu  a  criminal  aedoa, 
or  to  l>e  unnecessarily  restrained. 

f  689.  No  person  to  be  convicted  but  upon  Terdict  or  Judgment. 

981.  No  person  can  be  punished  for  a  pnbllc  offHnAe, 
except  upon  a  legal  conviction  in  a  court  having  jurisdic- 
tkm  theveof . 

8ee  poft,  S  689;  Const.  Cal.  art.  1,  $  U. 

Sentence  must  be  preceded  by  conviction— 16  Ark.  601;  I  Calnes.TS; 
84  Me.  h^Ai  hut  It  does  not  always  follow  conviction— 14  Pick.  88:  17  Id. 
t^i  8  Wend.  204.  Summary  convictions  are  reflated  by  stanite— 1 
Parker  Cr.  R.  i)b;  which  must  bo  strictly  followed,  unless  it  Is  merely 
directory— 1  Ashm.  410.  In  summary  convictions.  Jurisdictional  fsicts 
must  anmnatively  appear— 7  Barb.  4<i2;  4  Johns,  att;  iv  Johns.  99;  S 
Me.  51;  14  Mass.  224;  10  Met.  222;  3Teate8,47ft. 

682.  Every  public  oflfense  must  be  prosecuted  by  in- 
dictment or  information,  except — 

1.  Where  proceedings  are  hftd  for  the  removal  of  civil 
officers  of  the  State. 

2.  Offenses  arising  in  the  militia  when  in  actual  service, 
and  in  the  land  and  naval  forces  in  time  of  war,  or  which 
the  State  may  keep,  with  the  consent  of  Congress,  in  time 
of  peace. 

3.  Offenses  tried  in  Justices'  and  Police  Courts.    Tin  ef« 

feet  April  9th,  1880.] 

Frotecndon.— Neither  the  Constltiitloa  nor  the  Code  prohibits  the 
ttrosecutlon  by  IndiclSment  of  any  offense,  Includiour  niisdenieatiors— A3 
Cal..  413.  The  Couuty  Court  had  iurisdiGtion  ovcc  Inrilcinicnts  for 
miideateauor:  jiisti(!iesof  the  peace  belns<  cxchwive  as  to  nilKaem^an- 
ors  where  uo  ijiUictm«at  was  f oimd— &1  CaL  412.  See  Const.  CaL  art. 
l«iS8,U. 
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t.    Tlie  prortMMlingfl  hy  which  a  party  rhnr^^d  with 
a  puMic  offetiAe  i8  hccuaimI  ami  hrought  to  trial  and  pun- 

isbmrut,  iH  kuuwu  an  a  crimlual  actiou. 

Criminal  cas«  nioaim  one  involving  |iiinlshinf*nt  for  rrfiii<^— a  cIl 
L.  N.  AT;  21  luk  Rev.  Rec.  261;  or  cuargv  for  oiDclai  inlscuuduct— 1 
>Vouil.  AM, 

634.  A  oriuiiUHl  action  iH  profiecuteil  in  the  name  of  the 
people  of  the  State  of  I'alifornia^  a8  a  imrty,  against  the 
peiHon  chaiKerl  with  the  offeutie. 

685.  Tlie  party  proMcscuteil  In  a  criminal  action  is 
deRifn^ated  in  thin  (!o«le  aa  tlie  defenilaut. 

686.  In  a  criminal  action  the  defeuilaut  is  entitled — 

1.  To  a  Hpeedy  au<l  puMic  trial. 

2.  To  be  alloweil  conuHel  as  in  civil  actions,  or  to  appear 
ftnd  d«*feiMl  in  pertion  and  with  coiiUHel. 

3.  To  produce  witnesses  on  his  behalf,  and  to  h»  con- 
fronted with  the  witnesses  against  him.  in  the  presence  of 
the  rottrt/  except  that  where  the  charge  has  b«'eu  pre- 
liminarily examiuetl  before  a  committing  magist nit e.  and 
the  testimony  taken  down  by  ijuuKtion  and  answer  in  the 
prenence  of  the  defendant,  who  has.  either  in  person  or  by 
counsel.  crosH-examine<l  or  had  an  opportunity  to  cross- 
exHUiine  the  witness:  or  where  the  testimony  of  a  witness 
on  the -part  of  ihe  iieople,  who  is  unable  to  give  security 
for  his  uppearauce.  has  been  taken  conditionally  in  the 
like  manner  in  the  presence  of  the  defendant,  who  has, 
either  in  person  or  by  counsel,  cross-ex  am  iiie<I  or  bad  an 
Oftf^ortunity  to  <'rosH-<*xamine  the  witness,  the  deposition 
of  such  witueHH  may  lie  read,  upon  its  l»eing  satisfactorily 
shown  t^  the  court  that  he  is  dead  or  insane,  or  cannot 
with  due  diligence  be  f<»uud  witliiu  the  State. 

Satni.  1.  Excluding  Jurors  suhinioiied  for  ttie  term,  but  not  em* 
paiiiii'IfU.  In  ui't  Uf  privatiou  of  ri^bt  to  public  trial— /U  ('al.4i'I. 

Sut^t.  3.  The  deposition  tnken  liy  tli'*  cominittiiiie  inmristrate  may 
1»e  i-fii'l  111  ovUleure  on  tin'  triiil.  if  It  niipeui*!*  that  tli«*  >^  ititt*s8  M  flfad* 
or  liisaiii'. (»r  ruiiiu»t  (»«>  round— .VU'nl.vii;  and  if  prrjury  Is  tiinnceit, 
tlii*  i»iu.M'<Miti  Ml  INI  tli>*  trlnl  iiiHV  pj-o\-e.  hv  purtile  vvhleni'e.  wiiutao^ 
ciiM'il  K\MO-et(»»t  tluM-xnininati(»u-fil.  Tho  (ti-nosltiim  taken  iiude^ 
f  t^of  tliiiiCiHlc  iH  not  u<iini«:il)l"  ntfiilnxt  the  uefeiulant,  iiiitler  tlila 
sectliin.  unless  taken  in  inaiiiifr  iimi  fiM  iii.  and  i^  rertiflvd  tM  rft|iiljvil 
by  I  bS»,    The  two  kccUoutf  are  to  be  tukuu  iu  pari  UMteria—bi  CaL5«7; 
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•ee  pet§(,  $$  9Bd  and  1213.  and  notes.  The  certlfleate  mnst  set  forth  act- 
ual compliance  with  all  requirements  of  the  8tatate-4i  Gal.  S5B;  a  mere 
Jurat  la  not  admissible— M  id.  575.  Query:  Is  this  section  constito- 
iioaal  ?— M  GaL  575.    See  Const.  Cat  art.  1»  S  IS* 

687.  No  person  can  be  subjected  to  a  second  prosecn- 
tion  for  a  public  offense  for  which  he  has  once  been  pros- 
ecuted and  convicted  or  acquitted. 

Jeopardy.— Jeopardy  attaches  when  a  party  Is  once  placed  upon  his 
trial  i)efore  a  competent  court,  on  a  valid  Indictment,  and  an  acnulttal 


423;  3  Hawks^  ani;  2  Halst.  172;  17  Ikiam.  515:  7  Ho.  644;  19  id,  683;  S 
Sniedes  A  H.751;  3  Tex.  118;  1  Swan,  14;  i  Tyler,  471;  8  Wend.  640;  7 
Port.  187.  See  Const.  Pro  v.  art.  1,  S  13,  ante,  p.  17;  and  see  Desty'a 
Const.  CaL  art.  i,  S  13*  and  notes. 


Ko  person  can  be  compelled,  in  a  criminal  action, 
to  be  a  witness  against  himself;  nor  can  a  person  charged 
•with  a  public  offense/ be  subjected,  before  conviction,  to 
any  more  restraint  than  is  necessary  for  his  detention  to 
answer  the  charge. 

Defendant  need  not  be  a  witness  In  his  own  behalf— 36  Cal.  SB;  and 
Ids  refusal,  not  to  prejudice  his  case— A3  Id.  66 ;  36  id.  523 ;  and  see  Const. 
Ptov.  onre,  p.  18.  He  is  to  be  free  from  shackles  and  bonds— 42  CaL  167. 
The  common-law  rule  obtains— 6  Harg.  St.  Trl.230, 231,244;  i  Ijeach,38. 


L  No  person  can  be  convicted  of  a  public  offense 
unless  by  the  verdict  of  a  jury,  accepted  and  recorded  by 
the. court,  or  upon  a  plea  of  guilty,  or  upon  judgment 
against  him  upon  a  demurrer  in  the  case  mentioned  in 
section  one  thousand  and  eleven,  or  npon  a  judgment  of  a 
court,  a  jury  having  been  waived,  in  a  criminal  case  not 
amounting  to  felony.    [In  effect  February  25th,  1880.  ] 

If  defendant  does  not  plead,  Judgment  may  be  pronounced  asalaal 
lilufr-28  CaL  265;  29  id.  M2.   See  pott,  S 1011,  and  notes. 
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TITLE  I. 

Of  the  Ptevention  of  Ihstblio  Offenses. 
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720. 
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GHAPTBB  I. 

OV  LAWFUL  BXBBTAKCB. 

%W2.  LcwfuiresisteoMttiywlioiiiBiade. 

ten.  By  file  iHurtr,  In  wtutt  eases  and  to  itliAl  extent. 

1684.  By  other  putles.  In  wbat  cases. 

692.  Lawful  resiBtance  to  the  oommiflsion  of  a  public 
offense  may  be  made— 

1.  By  the  party  about  to  be  injored. 

2.  By  other  parties. 
See  CiT.  Code»  SS  29-26;  4S-M. 

693.  Besistance  sufficient  to  prevent  the  offense  may 
be  made  by  the  party  about  to  be  injured: 

1.  To  prevent  an  offense  against  his  person,  or  his 
family,  or  some  member  thereof. 

2.  To  prevent  an  illegal  attempt  by  force  to  take  or 
Injure  property  in  his  lawful  iMMSession. 

Subd,  1.  Force  and  resistance.— The  right  of  resistance  Is  iMised 
on  uecessltT—'J?  Cal.  6i'J.  U  urines  where  one  manifestly  Intends  to 
commit  a  felony  on  the  perAon,  habitation,  or  property  of  another-^ 
lovi-a,  18S;  20  Id.  M9:  S2  Id.  Stt;  8  Biudi,  481;  'i3  Ala.  28;  6  Ruah,  313;  8 
Mich.  150:  18 Oa.  1U4:  I  Ohio  Bt.  66;  Thach.  O.  C.  471;  6  Wanh.  C.  C. 
615:.  1ft  Onto  St.  47.  Its  rules  extend  to  the  relations  of  parent  and 
chud.  hn:iband  aud  wife,  nuuiter  auil  servant,  and  brother  and  sister— 

18  Ga. 704;  17  Ala. 587;  SMUIi.  150;  35  Ind.  492;  Att  Id.  123;  30  Mlsn.eiO; 

19  Olaio  8t.  387;  1  Wis.  165.  The  law  uf  self-<lefen8e  does  not  require 
one  to  seek  the  prutcrtion  of  the  law— 3  Hun,  710;  see  71  IIL  1h3:  3 
Hun,  710;  6  Oivg.  4f)l ;  23  N.  «f .  Eq.  251 ;  65  Me.  426.  See  re$uUnff  qjficer, 
unte,  S  148.   See  Desty's  Crlm.  Law,  %  31  and  notes,  S  i^  g. 

Stthd,  2.  Protection  of  property.— The  law  of  resistance  extends  to 
the  defense  of  the  habitation— 1  Car.  A  P.  31»:  and  the  owner  may  use 
for(*e  necessary  to  reitcl  an  assault- 8  Cal.  341 ;  AddlA.  240.  So,  an  un- 
welcome visitor  ntay  i>e  ejected  i>y  force,  without  calling  In  a  magls- 
trate-45  ltarb.2G2;  2  Met.  23;  0  Barb.  008;  1  Waits  A  S.PO;  1  Fost.  A  F. 
410.  It  extends  to  the  |>rotectlou  of  property  before  taken,  but  not  to 
its  recovery  after  it  Is  taken,  unless  It  can  be  retaken  without  undue 
violence— 11  N.  II.  540.  Illegal  official  action  may  be  forcibly  resisted— 
8  Pli'k.  133;  II  Price,  235;  see  123  Mass.  420.  See  Desty's  Crlm.  Law, 
I  TO,  aud  notes. 

Resisting  trespass.— The  owner  of  property  In  possession  of  the 
tame  may  use  as  much  force  as  is  necessary,  to  prevent  a  forcible 
trespass— 8  CaL  341;  bnt  no  more  force  than  Is  necessary— 59  Ala.  1; 
llf<i  cannot  be  tiiken  in  resistance  of  n  mere  trespass— i<l.  2  Halst.  220; 
4Masti3aii  88  Qa.  35;  23  Ala.  28;  24  id.  07;  aud  11  life  bo  taken,  It  Is 


BiiitilPr  or  raiuislininfttpr,  ncrnfllmr  lo  Ih'  ^Irf  iim'Uinpes — I  Kaxi.  Ml; 

Or(irBatl™UI)'li»rni,lsii.i  - i 't'^HK;  1  Grecnel 

(T<nni<xi{  II  GLflZ7;  42 1'l-  jMi'  rmmnwr  tn  np- 

acred  awar  ui<l  Uoes  Df It  t "  '  <  '  I'lvTi^^r  kllLi  blin.lt 

remove  Iho  luient  cf  hi>  r.„i.„,„,[-4 au.li, Jl.,;  uur  prtvmt  Oia  fB. 
movai  or  tall  prgp.fny-1  Cu=b.  wj. 

694.   Any  otliet  person,  in  aid  or  defeoso  of  the  peraon 
about  to  be  Injiued,  nwy  make  reBiahUice 
pierent  the  offsnM. 
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CHAPTER  n. 

OF  TBX  DTTIEBVIENXION  OF  THX  OFFICXCB  OV  JU8TICS. 

I  697.   Intenreotlon  of  offlcen.  In  wbat  eMM. 
I  ess.  Penons  acting  In  their  aid  Justified. 

697.  Pnblic  oifennes  may  be  prevented  "by  the  inter- 
▼ention  of  the  officers  of  justice: 

1.  By  requiring;  security  to  keep  the  peace. 

2.  By  forming  a  police  in  cities  and  towns,  and  by  re> 
guiring  their  attendance  in  exposed  places. 

3.  By  suppressing  riots. 
Smbd.  L    BeejHMf.STOS. 
Snhd.%   Seepo$t,%TS^ 
BubtLt.    Se6jKM<,IS817,8SM38. 

698.  When  the  officers  of  justice  axe  authorized  to  aet 
in  the  prevention  of  public  offenses,  other  persons,  who, 
by  their  command,  act  in  their  aid,  are  justified  in  so 
doing. 

Bee  post,  Sf  817, 728,  ind  amte,  S  Wt,  note. 
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}  OHAFTEB  ni. 

SBCCIUTr  TO  KBXF  TBS  PBAOB. 

f  701.  Information  of  threatened  offense. 

S  703.  Examination  of  complainant  and  witnesses. 

S  703.  Warrantof  arrest. 

S  704.  Proceedings  on  charges  being  controverted. 

S  70S.  Person  complained  of,  when  to  be  dlscluirged. 

S  708.  Security  to  keep  the  peace,  when  required. 

S  707.  Effect  of  giving  or  refusing  to  give  securl^. 

S  70S.  Person  committed  for  not  giving  security. 

S  709.  Undertaking  to  l)o  filed  in  clerk's  office. 

S  710.  Security  required  tor  aseautt  committed  In  coort: 

S  711.  Undertaking,  when  broken.  , 

S  71'i.  Undertakbig,  when  and  how  to  be  prosecuted. 

S  713.  Evidence  of  breach. 

S  714.  Security  for  the  peace. 

701.  An  information  may  be  laid  before  any  of  the 
magistrates  mentioned  in  section  eij^ht  hundred  and  eight, 
that  a  person  lias  threatened  to  commit  an  offense  against 
the  person  or  property  of  another. 

Security  to  keep  the  peace.— A  wife  may  pray  surety  of  peac« 
■ASlust  her  buslNUid— 37  Iiul.  353;  24  Ala. 673.  A  proeecutlou  for  aurt^y 
or  p4*ace  in  a  criminal  proceeding;  to  prevent,  but  not  to  prosecute 
crime-4  BIackf.440;  16  Ind.  17&:  26  1(1. 1U6;  4»  M.  34i;  and  when  nut 
otlierwise  pi-ovlded.  the  criminal  practice  act  govems—l«  id.  175.  1  be 
const)  tutioual  provision  as  to  Jooimrdy  does  not  apply  to  this  urocecd- 
in?— 26  liid.  106:  Id.  141.  A  complaint  U  nut  necessarily  bod  for  alter, 
nal  i veness  ari»Ing  from  the  use  of  **  or  "  Instead  of  **  and  *'— 8  Ind.  458; 
10  id.  170;  and  see  11  id.  312;  4  id.  561. 

702.  When  the  information  is  laid  before  such  magis- 
trate, he  must  examine  on  oath  the  informer,  and  any 
witness  he  may  produce,  and  must  take  their  deposition* 
in  writing,  and  cause  them  to  be  subscribed  by  the  parties 
making  them. 

The  question  to  be  tried  Is,  has  the  witness  Just  cause  to  entertain 
the  feai*s  expressed  In  hU  affidavit?— 26  In<l.  141.  An  affidavit  of  a  party 
who  "  swears  as  he  verily  believes  **  is  good— 21  Ind.  225. 

703.  If  it  appears  from  the  depositions  that  there  is 
just  reason  to  fear  the  commission  of  the  offense  tlixeat* 
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taxed,  hj  the  periioil  do  informed  asainst,  the  magistrate 
must  issue  a  warrant,  dii^cted  generally  to  the  sheriff  of 
tixe  conntyi  or  any  cbnstable,  marshal,  or  policeman  in 
the  State,  reciting  the  substance  of  the  information,  and 
commanding  the  officer  forthwith  to  arrest  the  person  in- 
formed of  and  bring  him  before  the  magistrate. 

7(H.  When  the  person  informed  against  is  brought  be- 
fore the  magistrate,  if  the  charge  be  controverted,  the 
magistrate  must  take  testimony  in  relation  thereto.  The 
evidence  mn^t  be  reduced  to  writing,  and  subscribed  by 
the  witnesseii. 

705.  If  it  appears  that  there  is  no  just  reason  to  fear 
the  commissloii  of  the  offense  alleged  to  have  been  threat- 
ened, the  person  complained  of  must  be  discharged. 

Jost  reason  to  fear.«^The  qliestion  as  to  Jnst  cwise  to  fear  relates  to 
tbe  time  of  liistitation  of  proceeilliig»->3A  Iiid.  37^;  in  id,  1<M.  The  vtat* 
ate  gives  uo  rigbt  of  apjieal-Ui  luO.  438. 

706.  If,  however,  there  is  just  reason  to  fear  tbe  com- 
mission of  the  offense,  the  person  complained  of  may  be 
required  to  enter  into  an  undertaking  in  such  sum,  not 
exceeding  five  thousand  dollars,  as  the  magistrate  may 
direct,  with  one  or  more  sufficient  sureties,  to  keep  tbe 
peace  toward  the  people  of  this  State,  and  particularly 
toward  the  informet.  The  undertaking  is  valid  and  bind- 
ing for  six  months,  and  may,  upon  the  renewal  of  the  in- 
formation, be  extended  for  a  longer  period,  or  a  new  un- 
dertaking may  be.  required. 

707.  *  If  the  undertaking  required  by  the  last  section 
is  given,  the  party  informed  of  must  be  discharged. .  If 
he  does  not  give  it,  the  magistrate  must  commit  him  to 
prison,  specifying  in  the  warrant  the  requirement  to  give 
security,  the  amount  thereof,  and  the  omission  to  give 
the  same. 

708L  If  the  person  complained  of  is  committed  for  not 
giving  the  undertaking  required,  he  may  be  discharged 
by  any  magistrate,  upon  giving  the  same. 
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709.  The  undertaking  must  be  filed  by  the  magistiate. 
in  the  office  of  the  clerk  of  the  county. 

710.  A  person  who,  in  the  presence  of  a  court  or  mag^ 
istrate,  assaults  or  threatens  to  assault  another,  or  to 
commit  an  offense  against  his  person  or  property,  or  who 
contends  with  another  with  angry  words,  may  be  ordered 
by  the  court  or  magistrate  to  give  security,  as  in  this 
chapter  provided,  and  if  he  refuse  to  do  so,  may  be  com« 
mitted  as  provided  in  section  seven  hundred  and  seven. 

711.  Upon  the  conviction  of  the  person  informed 
against  of  a  breach  of  the  peace,  the  undertaking  is  bro- 
ken. 

712.  Upon  the  district  attorney's  producing  evidence 
of  such  conviction  to  the  Superior  Court  of  the  county, 
the  court  must  order  the  undertaking  to  be  prosecuted, 
and  tlie  district  attorney  must  thereupon  commence  an 
action  upon  it  in  the  name  of  the  people  of  this  State. 
[In  effect  April  12th,  1880.] 

713.  In  the  action,  the  offense  stated  in  the  record  of 
conviction  must  be  allege<I  as  a  breach  of  the  undertake 
ing,  and  such  record  is  conclusive  evidence  of  the  breach. 

714.  Security  to  keep  the  peace,  or  be  of  good  behav« 
lor,  cannot  be  required  except  as  prescribed  in  thia 
chapter. 
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CHAPTER  IV. 

FOLICX  nr  CITIES  A2n>  TOWNS,  AND  THEIR  ATTENDANCE  AT 

EXF08ED    PLACES. 

S  719.  Oi^ntzatton  and  regulation  of  the  police. 

S  730.    Force  to  preserve  the  peace  at  public  meHlngs. 

719.  The  orj^anization  ami  regalation  of  the  police,  in 
the  cities  and  towns  of  this  State,  is  governed  by  special 
laws. 

720.  The  mayor  or  other  officer  having  the  direction 
of  the  police  of  a  city  or  town  mnst  order  a  force,  suf- 
ficient to  preserve  the  peace,  to  attend  any  public  meet« 
mg,  when  he  is  satisfied  that  a  broach  of  the  peace  is 

reasonably  apprehended. 
8eoai»fe,S701. 

Pur.  Cods.— 9S. 


r 

■ 
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CHAPTER  V. 


I  T33,    OoveniarmaTdoclanaiwDntylnaiiUiCDtliifiimctlOD. 

( 'n.    Ua7  revolts  tlieiirocUuuaUoo. 

723.  Wlien  a  sberifl  or  other  pnbllc  ofScer  nuthorlzed 
10  eZHCnte  ptucess  llDilii,  or  has  raaaon  to  apprehnid.  tliat 
resistance  will  he  made  to  tlie  execution  of  the  pmcem, 
be  ma;  cointULOd  as  many  mal»  laliabEtants  of  lila  connty 
ftsliomaj' ibink  pcnper  to  assist  him  In  overcoming  tlio 
teelatHQce.  nml,  If  nece^sHry,  in  selzinj;.  arrenlnji.  and 
"  coDllnioK  tl»>  ptrHciiia  rosJtJtiog,  tlieiraidera  ami  abettois. 

■  rlikmijiu/'lnurwlll  °>ru[e^t1b<'iiiln9sdi4ulT— lT(SHle9,<IS:  leeira. 


cutlonor  Tils  ilutfea-1  Bay,  aiS:  I  Unrji.  IT.  B.  Eca-ifia^  I  leat^lll; 

724.  The  officer  mnst  certify  to  the  conrt  from  wblell 
the  process  Ltaned,  the  names  of  the  penona  realitlng, 
and  tbeir  aiders  and  abettors,  to  the  end  that  thef  winy 
be  proceeded  against  for  theii  contempt  of  court. 
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725.  If  it  appears  to  the  governor  that  the  cItII  power 
of  any  connty  is  not  sufficient  to  enable  the  sheriff  to  ex- 
ecute process  ileliTered  to  liim»  he  must,  upon  the  appli« 
cation  of  the  sheriff  of  the  county,  order  such  portion  as 
shall  be  sufficient,  or  the  whole,  if  necessary,  of  the  or- 
ganized National  Guard  or  enrolled  militia  of  the  State, 
to  proceed  to  the  assistance  of  the  sherifT. 

726.  Where  any  number  of  i>ersons,  whether  armed 
or  nut,  are  unlawfully  or  riotously  assembled,  the  sheriff 
of  the  couuty  and  liis  deputies,  the  officials  governing  the 
town  or  city,  or  the  justices  of  the  peace  and  constables 
thereof,  or  any  of  them,  must  go  among  the  persons  as- 
sembled, or  as  near  to  them  as  possible,  and  command 
them,  in  the  name  of  the  people  of  the  State,  immediately 
to  disperse. 

Stftf  ante,  S  6!)7.  subiL  3. 

727.  If-  the  persons  assembled  do  not  immediately 
disperse,  such  magistrates  and  officers  must  arrest  them, 
and  to  that  end  may  command  the  aid  of  all  persons 
present,  or  within  the  couuty. 

8ee  onle*  S  723,  aud  note. 

728.  When  there  is  an  unlawful  or  riotous  assembly 
with  the  intent  to  commit  a  felony,  or  to  offer  violence  to 
person  or  property,  or  to  resist  by  force  the  laws  of  the 
State  or  of  the  United  States,  and  the  fact  is  made  known 
to  the  governor,  by  any  justice  of  the  Supreme  Court,  or 
the  judge  of  the  Superior  Court,  or  sheriff  of  the  county, 
or  the  mayor  or  chief  of  police  of  a  city,  or  the  president 
of  the  board  of  supervisors  of  the  cities  and  counties  of 
Sacramento  and  San  Francisco,  the  governor  may  issue 
an  order  directed  to  the  commanding  officer  of  a  division 
or  brigade  of  the  organized  National  Guard,  or  enrolled 
militia  of  the  State,  to  order  his  command,  or  such  part 
thereof  as  may  be  necessary,  into  active  service,  and  to 
appear  at  a  time  and  place  therein  spei^ified,  to  aid  the 
civil  authorities  in  suppressing  violence  and  enforcing 
the  laws.    [lii  effect  April  12th,  1880.] 
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Ooremor  may  oill  oat  mtlltla  to  execute  laws,  tappreas  Inmrreiy 
tlou,  and  repel  Invasion— Cuust.  Cal.  art.  vUi,  i  i. 

729.  The  organized  National  Guard  or  enrolled  mili- 
tia, or  such  portion  thereof  as  shall  be  called  into  active 
service,  as  provided  in  section  seven  hundred  and  twenty- 
eight,  must  appear  at  the  time  and  place  appointed,  fully 
armed  and  equipped,  and  with  not  less  than  forty  rounds 
of  ball  cartridge  to  each  man,  if  infantry  or  cavalry,  and 
with  not  less  than  twenty  rounds  of  grai>e,  canister,  or 
round  shot,  if  artillery. 

730.  When  an  armed  force  is  called  out  for  the  pur> 
pose  of  suppressing  an  unlawful  or  riotous  assembly,  or 
arresting  the  offenders,  and  is  placed  under  the  temporary 
direction  of  any  civil  officer,  as  provided  in  section  seven 
hundred  and  thirty-one,  it  must  obey  the  orders  in  rela- 
tion thereto  of  such  civil  officer. 

731.  Whenever  any  portion  of  the  National  Guard,  or 
enrolled  militia,  shall  have  been  called  into  active  service 
to  suppress  an  insurrection  or  rebellion,  to  disperse  a  mob, 
or  to  enforce  the  execution  of  the  laws  of  this  State  or  of 
the  United  States,  it  shall  be  competent  for  the  conunand- 
er-iu-chief,  or  for  the  general  acting  in  his  stead,  to  place 
such  troops  under  the  temporary  direction  of  the  mayor 
of  any  city,  or  of  the  president  of  the^board  of  supervisors 
of  the  cities  and  counties  of  Sacramento  and  San  Fran- 
cisco, or  the  person  acting  in  that  capacity,  of  the  sheril^ 
of  any  county,  or  of  any  marshal  of  the  United  States; 
and  if,  in  the  opinion  of  such  civil  officer,  it  shall  becouje 
necessary  that  the  troops  so  called  out  shall  tire  or  charge 
upuu  any  mub  or  body  of  persons  assembled  to  break  or 
resist  the  laws,  such  civil  officer  shall  give  a  written  order 
to  that  effect  to  the  superior  officer  present  in  command  of 
such  troops,  who  will  at  once  proceed  to  carry  out  the  or- 
der, and  shall  direct  the  firing  and  attack  to  cease  only 
when  such  mob  or  unlawful  assembly  shall  have  l»eea 
dispersed,  or  when  ordered  to  do  so  by  the  proper  civil  au- 
thority.   No  officer  who  has  been  called  out  to  sustain  the 
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dvil  antborities  shall,  under  any  pretense,  or  in  compli- 
ance with  any  order,  fire  blank  cartridges  upon  any  mob 
or  unlawful  assemblage,  under  penalty  of  being  cashiered 
by  sentence  of  a  court-martial;  provided,  that  nothing  in 
this  section  shall  be  construed  as  prohibiting  any  such 
troops  from  firing  or  charging  upon  such  mob  or  assembly 
without  the  orders  of  such  civil  officers,  in  case  they  shfill 
first  be  attacked  or  fired  upon,  or  forcibly  resisted  in  dis- 
charge of  their  duty.  When  the  commander-in-chief,  or 
general  acting  in  his  stead,  shall  call  troops  into  active 
service  for  the  purposes  mentioned  in  tbis  section,  and 
shall  not  place  them  under  the  temporary  direction  of 
any  civil  officer,  the  commanding  ofilccr  shall  use  his  own 
discretion  with  respect  to  the  propriety  of  attacking  or 
firing  upon  any  mob  or  unlawful  assembly. 
Governor  as  commaiider-ii>cliief  of  inilitlar-Const.  CaL  art.  ▼,  S  9* 

732.  When  the  governor  is  satisfied  that  the  execution 
of  civil  or  criminal  process  has  been  forcibly  resisted  in 
any  county  by  bodies  of  men,  or  that  combinations  to  re- 
sist the  execution  of  process  by  force  exist  in  any  county, 
and  that  the  ]x>wer  of  the  county  has  been  exerted,  and 
has  not  been  sufficient  to  enable  the  officers  having  the 
process  to  execute  it,  he  may,  on  the  application  of  the 
officer,  or  of  the  district  attorney,  or  judge  of  a  Superior 
Court  of  the  county,  by  proclamation,  published  in  such 
papers  as  he  may  direct,  declare  the  county  to  be  in  a 
state  of  insurrection,  and  may  order  into  the  service  of 
the  State  such  number  and  description  of  the  organized 
National  Guard,  or  volunteer  uniformed  companies,  or 
other  militia  of  the  State,  as  he  deems  necessary,  to  serve 
for  such  term  and  under  the  command  of  such  officer  as 
he  may  direct.    [In  effect  April  12th,  1880.] 

733.  The  governor  may,  when  he  thinks  proper,  re- 
voke the  proclamation  authorized  by  the  last  section,  or 
declare  that  it  shall  cease  at  the  time  and  in  the  manner 
directed  by  him. 

8ee  CoDAt.  CaL  art.  ▼,  S  ft* 
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TITLE  n. 

Of  Jadicial  Proceedings  for  the  Removal  of  Pnbllo 
Officers  by  Impeachment  or  otherwise. 

Chap.  L    Of  Ihpbachmbnts,  §§  737-53w 

II.    Of  thb  Removal  of  Civil  Officebs  othkb- 
wiSB  THAJX  Br  Imfbachmbnt,  §§  75(^72. 


iMPBACHMXirrs.  §§  737-8 


CHAFTEB  L 

OF  IMPSACHMENTB. 

717.  OlBeezs  liable  io  Impeaebment. 

7S8.  Articles,  bow  prepared.   Trial  by  Senate. 

719.  Articles  of  Impeacbment. 

7M.  Time  of  bearing.   Senrice  on  defendant. 

741.  Service,  bow  made. 

713. .  Proceedings  on  failure  to  appear. 

74S.  Defendant,  after  appearance,  may  answer  or  demue. 

744.  If  demurrer  is  overruled,  defendant  must  answer. 
745b  Senate  to  be  swom. 
74«.  Two-tblrds  necessary  to  a  convlctl(m. 
747.  Judgment  on  conviction,  bow  pronounced. 

745.  Tbesame. 

749.  Nature  of  tbe  judgment. 

750.  Effect  of  Judgment  of  suspension. 

7SL  Impeacbment  disqualifies  until  acquittal,  Vacancy,  bow  filled. 

782.  Presiding  ofAcer  wben  lleutenan^govemor  is  impeacbed. 

76S.  Impeacbment  not  a  bar  to  indictment 

737.  Tbe  governor,  lieutenant-goTernor,  secretary  of 
state,  controller,  treasurer,  attorney-general,  surveyor- 
general,  chief  justice,  associate  justices  of  the  Supreme 
Court,  and  judges  of  the  Superior  Courts,  are  liable  to  im- 
peachment for  any  misdemeanor  in  office.  Llii  effect 
February  18th,  1880.] 

Impeacbment,  wbo  subjecf  to— Const.  Cal.  art.  iv,  S 18.  While  tbe 
Constitution  has  provided  for  tbe  impeacbment  of  certain  officers,  it 
bas  left  all  other  civil  officers  to  be  tried  In  such  manner  an  the  Legis- 
lature may  provide— 45  Cal.  200.  A  presiding  judge  is  liable  for  pre- 
venting bis  associate  from  delivering  bis  opinion— Addison's  Trial.  1 14, 
ISl ;  8. 0. 4  Dall.  2-25;  Porter's  Trial, 61.  Judges  cannot  be  removed  by 
quo  warranto—^  Ala.  234. 

738.  All  impeachments  must  be  by  resolution  adopted, 
originated  in,  and  conducted  by  managers  elected  by  the 
Assembly,  who  must  prepare  articles  of  impeachment, 
present  them  at  the  bar  of  the  Senate,  and  prosecute  tbe 
same.  The  trial  must  be  had  before  the  Senate,  sitting  as 
a  court  of  impeachment. 
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The  trial.— A  member  of  the  Honse,  voting  for  the  proseentlon  of 
an  Impeachment,  is  not  thereby  rendered  disqualifled,  if  (tubsequentlr 
elected  to  the  Senate,  from  sitting  ou  the  trial  thereof— Addison^  Trial, 
ll-«;  Porter's  Trial,  ftS.  For  an  impeachment  to  be  effectual,  the  ar* 
tides  must  be  presented  to  the  Senate,  and  a  constitutional  qnorom 
of  the  entire  membership  must  receive  them— 12  Fla.  653.  See  Const. 
CaL  art.  iv,  S 17;  Fed.  Const,  art.  I.  S  '.  subd.  e. 

739.  When  an  officer  is  impeached  by  the  Assembly 
for  a  misdemeanor  in  office,  the  articles  of  impeachment 
must  be  delivered  to  the  president  of  the  Senate. 

740.  The  Senate  must  assign  a  day  for  the  hearing  o( 
the  impeachment,  and  inform  the  Assembly  thereof.  The 
president  of  the  Senate  must  cause  a  copy  of  the  articles 
of  impeachment,  with  a  notice  to  appear  and  answer  the 
pame  at  the  time  and  place  appointed » to  be  served  on  the 
defendant  not  less  than  ten  days  before  the  day  fixed  for 
the  hearing. 

741.  The  service  must  be  made  upon  the  defendant 
personally,  or  if  he  cannot,  upon  diligent  inquiry,  be  found 
within  the  State,  the  Senate,  upon  proof  of  that  fact,  may 
order  publication  to  be  made,  in  such  manner  as  It  may 
deem  proper,  of  a  notice  requiring  him  to  appear  at  a  spec- 
ified time  and  place  and  answer  the  articles  of  impeach- 
ment. 

See  Pol.  Code,  S  259. 

742.  If  the  defendant  does  not  appear,  the  Senate, 

upon  proof  of  service  or  publication,  as  provided  in  the 

two  last  sections,  may,  of  its  own  motion  or  for  cause 

shown,  assign  another  day  for  hearing  the  impeachment, 

or  may  proceed,  in  the  absence  of  the  defendant,  to  trial 

and  judgment. 
See  55  CaL  2M. 

743.  "When  the  defendant  appears,  he  may  in  writing 
object  to  the  sufficiency  of  the  articles  of  impeachment, 
or  he  may  answer  the  same  by  an  oral  plea  of  not  guilty, 
which  plea  must  be  entered  upon  the  Journal,  and  puts  in 
issue  every  material  allegation  of  the  articles  of  impeach- 
ment. 


297  laiPXACBMssm.  ^%i  74i-9 

744.  If  the  objection  to  the  sofficienoy  of  the  articles 
of  iiupeachment  is  not  sustained  by  a  majority  of  the 
mciubeis  of  the  Senate  who  heard  the  argument,  the  de- 
feudant  must  be  ordered  forthwith  to  answer  the  articles 
of  impeachment.  If  he  then  pleads  guilty,  or  refuses  to 
plead,  the  Senate  must  render  judgment  of  conrictiuu 
against  him.  If  he  plead  not  guilty,  the  Senate  must, 
at  such  time  as  it  may  appoint,  proceed  to  try  the  im- 
peachment. 

745.  At  the  time  and  place  appointed,  and  before  the 
Senate  proceeds  to  act  on  the  impeachment,  the  secretary 
must  administer  to  the  president  of  the  Senate,  and  the 
president  of  the  Senate  to  each  of  the  members  of  the 
Senate  then  present,  an  oath  truly  and  impartially  to 
Lear,  try,  and  determine  the  impeachment;  and  no  mem- 
ber of  the  Senate  can  act  or  TOte  upon  the  impeachment, 
or  upon  any  question  arising  thereon,  without  havin|; 
taken  such  oath. 

Form  of  oath— Chase's  Trial,  12. 

746.  The  defendant  cannot  be  convicted  on  impeach- 
ment without  the  concurrence  of  two-thirds  of  the  mem- 
bers elected,  voting  by  ayes  and  noes,  and  if  two-thirds  of 
the  members  elected  do  not  concur  in  a  conviction,  he 
must  be  acquitted.    [In  effect  February  18th,  1880. 

747.  After  conviction  the  Senate  must,  at  such  time  as 
it  may  appoint,  pronounce  judgment,  in  the  form  of  a  res- 
olution entered  upon  the  journals  of  the  Senate. 

748.  On  the  adoption  of  the  resolution  by  a  majority 
of  the  members  present  who  voted  on  the  question  of  ac- 
quittal or  conviction,  it  becomes  the  judgment  of  the 
Senate. 

749.  The  judgment  may  be  that  the  defendant  be  sus- 
pended, or  that  he  be  removed  from  office  and  disquali- 
fied lo  hultl  any  ofQce  of  honor,  trust,  or  profit,  under  the 
State.    [In  effect  February  18th,  1880.] 

A  removal  from  office  for  an  offense  committed  is  a  part  of  the 
iudguLtub-1  Leg.  Uax.  455.   See  Coast.  Cal.  art.  iv,  %  IS. 
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750.  If  Judgment  of  anspension  Is  given,  the  defend- 
ant, during  the  continnanoe  thereof,  ii  disqualified  from 
receiving  the  salary,  fees,  or  emoloments  of  the  office. 

751.  Whenever  articles  of  impeachment  against  any 
officer  subject  to  Impeachment  are  presented  to  the  Sen- 
ate, such  officer  is  temporarily  suspended  from  his  office, 
and  cannot  act  in  his  official  capacity  until  he  is  acquitted. 
Upon  such  suspension  of  any  officer  other  than  the  goy- 
emor,  his  office  must  at  once  be  temporarily  filled  by  an 
appointment  made  by  the  govemor,  with  the  advice  and 
consent  of  the  Senate,  until  the  acquittal  of  the  party  im* 
peached;  or,  in  case  of  his  removal,  until  the  vacancy  is 
filled  at  the  next  election,  as  required  by  law. 

All  tlM  ftinctioiu  of  the  governor  are  entirely  8iiR»ended  dindnff 
litotrial-<Neb.464. 

752.  If  the  lieuienant-govemor  is  impeached,  notice 
of  the  impeachment  must  be  immediately  given  to  the 
Senate  by  the  Assembly,  that  another  president  may  be 
ohosen. 

753.  If  the  o£Fense  for  which  the  defendant  is  con- 
victed on  impeachment  is  also  the  subject  of  an  indict- 
ment or  information,  the  indictment  or  information  is  not 
barred  thereby.    [In  effect  February  18th,  1880.] 
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760.  The  accuBation  mnst  be  delivered  by  the  fore- 
man of  the  grand  jury  to  the  district  attorney  of  the 
county,  except  when  he  is  the  officer  accused,  who  mnst 
cause  a  copy  thereof  to  be  served  upon-  the  defendant, 
and  require,  by  notice  in  writing  of  not  less  than  ten  days, 
that  he  appear  before  the  Superior  Court  of  the  county^ 
at  a  time  mentioned  in  the  notice,  and  answer  the  accusa- 
tion.  The  original  accusation  mnst  then  be  filed  with  the 
clerk  of  the  court.    [In  effect  April  12th,  1880.] 

761.  The  defendant  must  appear  at  the  time  appointed 
in  the  notice  and  answer  the  accusalion,  unless  for  some 
sufficient  catise  the  court  assign  another  day  for  that  pur* 

*  pose.   If  he  does  not  appear,  the  court  may  proceed  to 
hear  and  determine  the  aoeusation  in  his  absence. 

86«UCaL290. 

762.  The  defendant  may  answer  the  aconsation  either 
by  objecting  to  the  sufficiency  thereof,  or  of  any  article 
therein,  or  by  denying  the  truth  of  the  same. 

763.  If  he  objects  to  the  legal  sufficiency  of  the  accu- 
sation, the  objection  must  be  in  writing,  but  need  not  be 
in  any  si>ecific  form,  it  being  sufficient  if  it  presents  Intel* 
ligibly  the  grounds  of  tiie  objection* 

76%.  If  he  denies  the  trvtth  of  the  acouiation,  the 
denial  may  be  oral  and  vrithout  oath,  and  must  be  en« 
tered  upon  the  minutes. 

765.  If  an  objection  to  the  sufficiency  of  the  aocnsation 
is  not  sustained,  the  defendant  must  answer  thereto  forth- 
with. 

766.  If  the  defendant  pleads  guilty»  or  refuses  to  an- 
swer the  accusation,  the  court  must  render  judgment  of 
eonviction  against  him.  If  he  denies  the  matters  diaxged, 
the  court  must  immediately,  or  at  such  time  as  it  may  ap- 
point, proceed  to  try  the  accusation. 

767.  The  trial  must  be  by  a  jury,  and  conducted  in  all 
fespects  in  the  same  manner  as  the  trial  of  an  indictment 
lot  a  misdemeanor. 
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768.  The  district  attorney  and  the  defendant  are  re- 
spectively entitled  to  such  process  as  may  be  necessary 
to  enforce  the  attendance  of  witnesses,  as  npon  a  trial  of 
an  indictment. 

769.  Upon  a  conviction,  the  coort  must,  at  sucli  time 
as  it  may  appoint,  pronounce  judgment  that  the  defend- 
ant be  removed  from  office;  but,  to  warrant  a  removal, 
the  judgment  must  be  entered  upon  the  minutes,  and  the 
causes  of  removal  must  be  assigned  therein. 

770.  From  a  judgment  of  removal  an  appeal  may  be 
taken  to  the  Supreme  Court,  in  the  same  manner  as  from 
a  judgment  in  a  civil  action;  but  until  such  judgment  is 
reversed,  the  defendant  is  suspended  from  his  office. 
Pending  the  appeal,  the  office  must  be  filled  as  in  case  of 
a  vacancy. 

771.  The  same  proceedings  may  be  had  on  like  grounds 
for  the  removal  of  a  district  attorney,  except  that  the  ac- 
cusation must  be  delivered  by  the  foreman  of  the  grand 
jury  to  the  clerk,  and  by  him  to  a  judge  of  the  Superior 
Court  of  the  county,  who  must  thereupon  appoint  some 
one  to  act  as  prosecuting  officer  in  the  matter,  or  place 
the  accusation  in  the  hands  of  the  district  attorney  of 
an  adjoining  county,  and  require  him  to  conduct  the 
proceedings.    [In  effect  April  12th,  1880.] 

772.  When  an  accusation  in  writing,  verified  by  the 
oath  of  any  .person,  is  presented  to  a  Superior  Court, 
alleging  chat  any  officer  within  the  jurisdiction  of  the 
court  has  been  guilty  of  charging  and  collecting  illegal  fees 
for  services  rendered,  or  to  be  rendered,  in  his  office,  or  has 
xefused  or  neglected  to  perform  the  official  duties  pertain- 
ing to  his  office,  the  court  must  cite  the  party  charged  to 
appear  before  the  court  at  a  time  not  more  than  ten  nor 
less  than  Ave  days  from  the  time  the  accusation  was  pre- 
sented; and  on  that  day,  or  some  other  subsequent  day 
not  more  than  twenty  days  from  that  on  which  the  accu- 
tation  was  pre.(iented,  must  proceed  to  hear,  in  a  sum- 

PSS.  CODX.~JiO. 
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maiy  manner,  the  accuflation,  and  eridence  offered  in 
support  of  the  same,  and  the  answer  and  evidence  offered 
by  the  party  acooRed;  and  if,  on  such  hearing,  it  appears 
that  the  charge  is  sustained,  tlie  court  must  enter  a  de- 
cree that  the  party  accused  be  deprived  of  his  office,  and 
must  enter  a  judgment  for  five  hundred  dollars  in  favor 
of  the  informer,  and  such  costs  as  are  allowed  in  civil 
cases.    [In  effect  April  12th,  1880.] 

Removal  by  ■amniaiT  proceeding8.~The  Legislature  la  Invested 
wltb  power  to  proylde  for  tlie  trial  for  misdemeanor  of  all  civil  offl- 
ceni,  except  tlio^e  specified  in  the  ConHtitutioii— 46  Cal.  2lti;  and  to 
vest  jnrlsdlctlou  In  sach  court  as  it  may  deMl^uate->id.  Before  an  offi- 
eer  can  l>e  removed  from  office  and  fined,  under  the  provisioua  of  tlds 
section,  for  extortion,  the  court  inust  find  tliat  the  fees  were  know- 
ingly, wUlfuUy,  or  corruptly  biken— 50  Cal.  646.  A  oorrunt  motive  Is 
essential-^  B.  Mon.  171;  1  Lehrh.  7U9:  15  Wend.  277;  2l>0|ig.  4i6:  1 
Term.  Rep.  663:  23  Up.  Can.  Q.  B.  :r76;  tbouffh  passion  or  party  preju- 
dice may  constitute  corruption— 2  Term.  Rep.  iVo.  The  exutence  of  a 
motive  may  be  Inferred  from  tbe  acts  or  circumstances— 24  Minn.  158; 
1  Balk.  880;  S  Douff.  127.  See  ante,  f  518;  and  see  Desty's  Crim.  Law, 
l«i,et  aeq.  Private  persons  bave  a  rigbt  to  institute  Inqoirles  into  tbe 
conduct  of  office4ioiaenr-49  CaL  2^ 
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CHAPTER  I. 

OF  THS  LOCAL  JURISDICTIOy  OF  PCBLIC  OFFSN8S9. 

S  777.    JurlMllctlon  of  offenses  committed  in  this  state. 

S  778.   Ofleuseti  commeuced  without,  but  couBummated  within  thli 

State. 
S  779.   When  an  inhabitant  of  this  State  is  concerned  lu  a  duel  out  of 

the  same,  and  a  party  wounded  dies  therein. 
S  780.   Leaving  the  State  to  evade  the  statute  a^lust  dueling. 
f  7K1.    Offense  committed  iiartly  In  one  county  aud  p:irtly  lu  anottmr. 
S  782.   Committed  on  the  l)oimdary,  etc.,  of  two  or  more  counties. 
S  7K{.   Jurbdictlon  of  an  offense  on  board  a  vessel  or  car. 
S  784.   Jurisdiction  for  kidnapping  or  abiluction. 
S  785.   Jurls<Uctlon  of  an  Indictment  for  bigamy  or  incest. 
%  786.  Property  felonioasly  taken  in  one  county  aud  brought  Into 

another. 
S  787.   Jurisdiction  for  escaping  flrom  prison. 
S  788.   Jurisdiction  for  treason  committed  out  of  the  State. 
S  789.   Jurisdiction  for  stealing,  etc..  property,  out  of  State,  and 

brought  therein. 
f  790.   Jurisdiction  for  murder,  etc..  where  the  injury  was  Inflicted  in 

one  county,  and  the  party  dies  out  of  tiiat  county. 
S  701.   Of  an  Indictment  li^Hinst  an  accessor^ . 
f  792.   Of  principals  who  are  not  present.  e]tc..  at  commission  of  th« 

principal  offense. 
S  799.   Conviction  or  acquittal  in  another  State  a  bar.  where  the  jurla- 

dlctlun  Is  concurrent. 
S  794.   CoiivUtlon or  acquittal  in  another  county  a  bar.  where  t|io 

JurltMlk'tiou  is  concurrent. 
S  79ft.   JuriAdiciiou  uf  prize-fight. 

777.    Every  perRon  is  liable  to  punishment  by  the  laws 

of  tliiH  State,  for  a  imblic  offense coiiimitted  by  liim  tbere- 

in,  except  where  it  is  by  law  cognizable  exclusively  in 

the  courts  of  the  United  States. 

Jurisdiction  generally.— State  tribunals  Imve  no  powef  to  punish 
crimen  a^^ainst  the  law^  of  tho  Unltfil  Stales iissach:  .is  lu  fal:$et>wear^ 
iiij;  iM'fme  iL'iti>l»rof  luna-oiflovj— :j.i  Cril.  150;  4  lUackf.  147;  or  under 
till-  iiiUi(»i):il  bankrupt  :i<-t—  ■>  N.  II.  f'3;  bnt  soo  tUi  Mass.  S(Kl.  It  is 
(•illy  V.  ijfii  iiii  uirciKsi'  is  >ilsoaiioffciiS'>ag<iinst  tlieRt.iro  laws  that  Stato 
ibuuuii  triiavc  jarisdiciiou-aj  eal.  150;  aud  see  M  Me.  Sbl.    bo,  tltert 
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pmary  Meeocs  ot  nan  ol  tbe  Judges  doei  aot  Impair  tlie  ToUdlty  ol 
&i  |iroeMdliiK»-3g  H.  Y.  4SI. 
AppaUu*  JadMUsUini irtbe  cousEltntlan  conrers  appellala  Jurli. 
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•iii  tYttu.m;  iAb[).  u.  a.m. 

770.  'Wlirn  the  comminslon  of  b  public  oSenw,  com- 
meDced  wltboat  tli«  Btate,  la  cotiBummated  nitbin  lis 
boumlaiicH,  tLe  JefundaDt  is  liable  to  pQDiBlimeiit  tbere- 
fui  JD  tills  Slate,  though  lie  waa  out  of  the  State  at  the 
tlma  uf  the  commis.*lon  ut  the  offenas  cba^ed.  If  he  coa- 
•ummated  it  iu  tbia  State,  tlirough  the  iaterreiition  of  an 
iuuoceut  or  guilt;  agent,  or  any  uLber  means  proceeding 
directly  fruiu  himaelf,  in  such  case  the  jurisdiction  is  in 
the  county  in  wliidi  tlie  offense  ia  oonsunimatcci, 

OaiMM  oomnlitted  abrr T 1  -  \  :    •  ■■■■ ;■  ■ii.ai!- iclif  n 

belsniirowl.tuLioilitliBFi'i  >..!..'.  >'  '      '  .<  m -j.i- i«l  Mssi. 

l:!Va.Cin.i;!i«DiiiFti.  -  ■    -  il<  i.,  .urn-ieiTlio. 

htm.   AilonmmlSHmli  '  ...i.i-ii  n.^u-nc.  Ut: 

hit  It  lalimllail  tU|teiM>u.'-  :  .  i::.'  Uulleil  glales-l[ 

UVlLMMi  UAIB.  IIM.    8i>i.    '  <   "   -<  .'  I'.i^L-i'.u:  '>l:Llirawl.llieoffi;iwa 

Car.  A  P:  )S[  nu»».  ft  U.  C.  C.  i'l:!.  So  111  au^a.  ol  uiurilct-Eoia.  £ 
&.ll.l}.13i;lC»I.*K.iat;llViaC.V.IM. 

OStam  oDDunltted  oirt  of  tha  Btat*.— Where  an  offaua  ma  cant- 
muteij  UyunKui^iuiiurBn'BiauiituEiiuoilierBCau,  tliauin-r.jiilBit 
cau  bo  punliiLeil  It  lurbdklloii  e»a  beobUUned  of  lila  penou—M  Conn, 
lU;  «iuni.IlM.J.U*il.  aa. Ineitiii^ aa  aueutla another CBualrir to 
comniU  p>'r}iiiT— II  Alien.  Mi  OTKlvlag  ptrisoB  la  one  JnrlidlecMi 
vlUcliopEnnalnanMktr-vuhloSb  laii  ur  wliereB  tarty  oMnMaa 
•  BiilmiM  la  ooa  oviu>ut>  whhjh  ailoeti  n  atteam  la  »iiiHher  I  woed 
« IL  Ml  *Ba  4  llara.  A  VO.  lit t  or  vlMrua  penon  ibiKn  (nm  MM 
Ddo  at  alxnuiilair  line,  HiKl  II  tuun  eSBrtinitheatharakta.BA  liT» 
IbMhiliiajurinUclUiuwheratbaeSectbprodaced-lbmLUIt 


So  vjuire  »  umrlwro  w. 


le  Utter  Btate,  Ou  focmac 


.  .^ . , —  i-ouuliitbl«  lb 

claiming  turladltfUan— 1  Met.  (Ky.)  i 
IiUbUitr  of  prlnclpBL— A  u«i-reBliIeut  principal  [i  penally  liable  tot 
tea  conuitltteil  bv  lilsngent.i'iiiiobtaliiliiZEtKKlaby  fMaepretenMa 
-I  N.Y.  m;SlS.J.i^<i>i  3Denlo,l.«);  rSet.(K}.H:fi£oiC.C 
IM;  lid.  DSj  lo.aa  lo cba aulbor  ol  a llbrl-3  PIcOM;  lEast.Mj  or 
a  Uil«t  senaW  "oltn  SDDdi  la  aooiberBute  [oriale-l21Ilua.lNi 
or  leuiUng  lolterr  tlckuu  lor  hUii-7  Serg.  A  K.  «0. 

779.    When  an  inliabitiint  Or  leaident  of  thia  State,  by 
pTevloua  appointineut  or  enga|[aiiuint,  ligbta  a  dueloriSi 


S07  i.o<;ai.  jmtDnnCTioir.  SS  780^4 

CDueeraed  as  Mcoiid  therein,  oat  of  the  Joriadiction  of 
tills  State,  and  in  tbe  duel  a  wound  is  Inflicted  npon  a 
panon,  whereof  he  dies  in  tlila  State,  the  jurisdiction  ol 
(lie  ofEense  is  in  the  eoauty  wheie  the  deatb  happens, 

780.  When  on  inhabitant  of  this  State  leavea  the  same 
lot  the  purpose  oE  evading  tbe  opecatloti  of  tbe  prorisioas 
•f  the  Code  relating  to  dueling  end  cballenges  to  fight, 
with  the  Intent  or  for  the  purpose  of  doing  any  of  tho  acta 
prohibited  therein,  the  jurisdiction  is  in  tbe  coantjr  of 
-whiob  the  offender  was  ao  inhabitant  when  tlie  oflense 
■was  committed. 

DdvUhs  ud  chollenna.— acndhig  ■  sMIHinn  to  IsM  ont  ot  the 

BaiitB.  <97.  Tbe  oSenaa  U  CDn'tliiD'oui,  fmil  li'trUble  In  tba  Sl^ 
<*lisi«thaclMUleiit(elBsued-HCla.Ui{  lH>wlu,4»j  iCuup.  MUi  ace 
llAla.m;  siidUiis,«lielberlttesob(alMdeMliiMlonotDi>i— ICimp. 

781.  When  a  public  ofTense  Is  committed  In  part  In 
one  county  and  Id  part  In  another,  ot  tbe  acts  or  effect* 
thereof  constitating  or  requisite  to  the  consummation  o( 
the  offense  occoi  Id  two  or  more  counties,  the  jatisdictloa 
Is  In  either  county. 

«it°uii™tk.u  i°"'uui¥«S«-J  rinrL  4 ':"a  PL  k.  1%;  21  WfSd.Ma;  1 
fienc.  A  R  tai:  ttaou^li  a  coiicDrreiit  jDrliaioilon  riUu  la  Ibe  ujoce  at 
mrnmenclng (ho uKeiiau-l D^l. a^j  l:lt»iL.fili  17  Ark. Hi!  fCsmii, 
)U;  Sld-eWj  -iLfv.c.a.  IMi  batidtfiiii>UtarjDiuDilccrlnisMe«w- 
nlalilalatbeplgi^For  iha  i.tlPin|it-:.>o  iia.  iia:  sfo  u  Coi  C.  C.  41L 
■lulHlBcueuri'DUKuLrulei— ifiulk.  l;4;^LcL,Bii>']n.llB7i<FcBt.*F. 
M;  orlnthoplaronJifreniiiU'l  WMiiuun  hy  auy  or  tbem  In  rurtbei- 

aawot  (lie coiuplnuor* licluii  nrci'icWiii  u'c  tJw  conspuacf  bf  sU— IJl 
]ttH.Wjltircivst.AM;<4  m.  -ill:  vilnJ.  i-'i;  \j%i*,ilil:  MNer. 
Mi  llIUlUl>l.ltt^;TIIICs.  l:.%:'J»Li.  An.^;  A1AU!M'.  Silil.lOIlbl 
IlLKltl;  I  Becg.  <t  K.  iM.  AS  wbere  una  hyualu  lii  ouo rouutir (or ■ 
robbery  la  iinmlior  founts'— la  T."cv.3-«i,  Tlii-jiiin;"  ot  consmninniJDD 
ia  tlie  peculiar  seat  or  ibe  CTiiue  In  Ubi-[-I  Boii,  I:  uid  lu  iri>ulnlii( 

■■  Anon,"  41  OdTl-iS.  il  B  party  in  ono  cocnti',  Ininuted'irllb  pron. 
ertfOf  tDeoRnEC.nCtfrwariluliesicianDotiierramiiy.holtnDC  iLiiiIa 
In  iho  tormer  ronnty.  unlsM  ibe  IniEot  to  tiohi^^Awu  concelTsa 
there— al  Cal.  3JS.   flee  EwoKziLmKHT,  unK,  ssw. 

782.  When  a  public  offense  Is  committed  on  the 
boundary  of  two  or  more  coQDties,  or  nltbln  five  bnndred 
yards  thereof,  the  jurisdiction  is  in  either  county. 


S8  783-4  iM 

783.  "WLen  an  oSeuae  is  cotDmiUed  io  (liU  State,  on 
tward  a  vessel  mtTigating  a  riveT.  ba;,  slough,  lake,  or 
canal,  or  lying  therein,  in  tbe  prosecution  of  ber  voyage, 
(be  Jurisdiction  is  in  an;  county  tbiougb  wbicb  tbe  ves- 
tal Is  navigated  in  tbe  course  of  ber  voyage,  or  in  the 
county  nbere  tbe  voyage  tenninates;  nnd  wben  the  of- 
fense is  committed  In  this  State,  on  a  railroad  train  or  car 
prosecuting  its  trip,  tbe  JDrisdictioo  is  iu  auy  county 
tLrougb  whicb  tbe  train  or  car  i>asse8  in  tbe  course  of  her 
trip  or  In  the  county  where  Uie  trip  terminates  |Ap- 
p        d  y   6b    87G] 


^""2 


784     The  Jurisd  ct  on  of  a  cnm  na  ac     □— 

IF  re  b  y  and  w  h  u  awfu  ou  h  ri  y  seizing 
and      nfin  ug  an    b  u      g  ng       k  dn  pp  n    b  m, 

with  intent,  against  his  will,  t  cause  h  m  be  sec  e  y 
confined  or  imprisoned  in  this  State,  or  to  be  seut  out  of 
tbe  State,  or  from  one  county  to  anolber,  or  to  be  sold  aa 
a  Blare,  or  in  auy  way  held  to  service;  or, 

2.  For  decoying,  taking,  or  enticing  awey  a  child  un- 
der the  age  of  twelve  years,  with  Intent  to  detain  and  con- 
ceal it  from  its  parent,  guardian,  or  other  person  baving 
tbe  lawful  charge  of  tbe  child;  or, 

8.  For  iurcigling,  euticinSi  or  taking  away  an  unmat- 


SOD  LOCAL  JDUBStcnoif.  |§  7B5-6 

lied  famftlB  of  prerioiu  chaste  character,  nniler  the  age 
of  twenty-Bve  yean,  for  tbe  purpose  of  proKitutloo;  or, 

4.  For  taking  anay  anj  femala,  under  tbe  age  of  sii- 
teen  yeats,  from  her  father,  mother,  guardiaa,  or  otlier 
person  haviog  the  legal  oharga  of  her  parson,  witlioiit 
their  consent,  either  for  the  purpose  of  conuubiuagti  or 
prostitution; 

— Is  in  the  couuly  in  which  the  oflense  Is  committed, 
or  out  of  which  the  persoa  upon  whom  the  oftaUHe 
wus  committed  ma;,  in  the  commission  of  the  offense, 
have  been  brought,  or  in  nhich  an  act  was  done  by  tlie 
defendant  in  instigating,  procuring,  promoting,  or  aiding 
In  the  commission  of  the  offense,  or  in  abetting  the  put- 
ties concerned  therein.    [IneffectApill  9th,  1880.] 

Satd-l.    ScaonW,  iW. 

Sabd,  S.    See  ante.  I!  2W,  Kl,  STB. 

Sitd.h    Baei»to,l!UE,»?i7;S. 

T8S.  'When  the  offense,  either  of  bigamy  or  incest,  It 
conunitted  In  one  county  and  the  defendant  is  nppi^ 
bended  In  another,  the  juiisdlction  Is  in  either  county. 

786.  When  property  taken  In  one  county  by  burglaryj 
robbery,  larceny,  or  embezzlement,  has  been  brought  into 
another,  the  jurisdiction  of  the  offense  is  In  either  coimty. 
But  If  at  any  time  before  the  conviction  of  the  defendant 
in  the  latter,  he  is  indicted  In  the  former  county,  the  sher- 
iff of  the  latter  county  must,  upon  demand,  deliver  him  to 
the  sheriff  of  the  former. 

FroMrty  troaibl  lata  snetber  ooonty.— TIibsectloD  sutborlma 


&  B.  C.C.Wl  IU0».  a  I'.tlW;  liul  BCB  1(0  UiH.  l.^""'!."" 

of  Ihe  wiEi«iiIu>a-1U  man.  1*.    TJiamia  li  oUitrwiae  at 
-UCoztrcm  Bae»anur,lHi»Waiia.HB. 


S§  787-92  KOPAIi  JUBISDIOTXOK.  ^0 

787.  The  Jnriadiction  of  a  criminal  action  for  escaping 
from  prison  is  in  any  county  of  the  State.  In  effect  April 
9th,  1880.] 

788.  The  jnrisdiction  of  a  criminal  action  for  treason, 
when  the  overt  act  is  committed  out  of  the  State,  is  in 
any  county  of  the  State.    [In  effect  April  Oth,  1880.] 

789.  The  jurisdiction  of  a  criminal  action  for  stealing 

in  any  other  State  the  property  of  another,  or  receiving  it, 

knowing  it  to  have  been  stolen,  and  bringing  the  same 

into  this  State,  is  in  any  county  into  or  through  which 

auch  stolen  property  has  been  brought.    [In  effect  April 

9th,  1880.] 

Larceny  in  other  State.— As  between  the  ftereral  Stattm,  JnHsdlo 
tiou  exists  at  common  law  In  the  State  Into  wbicb  tbe  stolen  property 
is  brougbt— 1  MaM.  116:  3  Stewt.  123;  2Mass.  14;  »  Gray, 7;  I  Duval.  133; 
1  Ilayw.  100:  1  Bar.  A  J.  340:  3  Conn.  186;  24  Mlcb.  l.'Mi;  36  Miss.  »i3:  26 
III.  173;  &'iMo.229:  »Nev.4S;  14Iowa/4i9;  2  0i-eg.  115;  11  OhIo.43A;  24 
Ohio  St.  166.  Autl  In  some  States  it  i.s  held  not  to  exist  witUout  a  stat- 
ute-5  Binn.  619;  14  La.  Ad.  278;  2  Johns.  477;  id.  479;  31  N.  J.  L.82;  1 
Veb.  11:  and  such  statutes  are  eonRtitutional— 4  Humph.  461;  15  In<l. 
378;  67  Mo.  59;  but  MO  49  id.  181;  3  Grey,  434.  See  ante,  %  4S)7,  and 
notes. 

790.  The  jurisdiction  of  a  criminal  action  for  murder 

or  manslaughter,  when  the  injury  which  caused  the  death 

was  inflicted  in  one  county,  and  tbe  party  injured  dies  in 

another  county  or  out  of  the  State,  is  in  the  county  where 

the  injury  was  inflicted.    [In  effect  April  Oth,  1880.] 

Consummation  out  of  State.— Where  a  person  assaulted  In  one 
State  went  to  another  State  and  died  there,  the  charge  is  not  co^nya- 
able  in  the  courts  of  the  latter  State— 3  Dutch,  499;  see  7  Mich.  161. 

791.  In  the  case  of  an  accessory  in  the  commission  of 
a  public  offense,  the  jurisdiction  is  in  the  county  where 
the  offense  of  the  accessory  was  committed,  notwithstand- 
ing the  principal  offense  was  committed  in  another 
county. 

The  act  of  Oongress  punishing  for  murder  does  not  embrace  an 
accessory  before  the  fact— Hemp.  481 ;  but  see  2  Blatchf .  207.  A  per- 
•OD  who,  out  of  the  State,  becomes  an  accessory  before  the  fact  to  a  f  el« 
ony  committed  within  the  State,  cannot  be  punished  by  the  laws  of 
Indiana— 19  Ind.  421.   See  ante,  SS  81, 32,  and  notes. 

792.  The  jurisdiction  of  a  criminal  action  against  a 
principal  in  tbe  commission  of  a  public  offense^  when 


3ll  lOCAX,  «n7]UBl>ICTK>N.  g§  793^ 

such  principal  is  not  present  at  the  commission  of  the 
principal  offense,  is  in  the  same  connty  it  would  be  under 
this  Code  if  he  were  so  present  and  aiding  and  abetting 
therein.    [In  effect  April  9th,  1880»] 

793.  When  an  act  charged  as  a  public  offense  is  within 
the  jurisdiction  of  another  State  or  country,  as  well  as  of 
this  State,  a  conviction  or  ac<|uittal  thereof  in  the  former 
is  a  bar  to  the  prosecution  or  indictment  therefor  in  this 
State. 

Bar  to  proteouiion.— The  district  In  which  the  trial  is  had  most 
have  been  aseeri^Uned  before  the  conuulaRf oii  of  the  ci'inie>-5  lilatchf. 
KOl  Where  an  offense  is  committed  afnUnst  two  sovereignties,  the 
first  one  prosecntmg  absorbs  it— 97  U.  S.wo».  It  is  no  defense  tiiat  the 
Mu-tiea  were  wrongfully  arrested  in  one  State  and  taken  to  anotUer-^1 
Iowa,  4S7;  see  6  Parker  Cr.  B.  MT. 

794.  When  an  offense  is  within  the  jurisdiction  of  two 
or  more  counties,  a  conviction  or  acquittal  thereof  in  one 
county  is  a  bar  to  a  prosecution  or  indictment  therefor  in 
another. 

Trial  as  a  bar.— A  trial  In  one  coanty  la  a  bar  to  a  trial  In  every 
other  coanty-43  HL  897,  3»  Ala.  684;  7  Cold.  331. 

79&  The  jurisdiction  of  a  violation  of  sections  four 
hundaned  and  twelve,  four  hundred  and  thirteen,  and  four 
hundred  and  fourteen  of  the  Penal  Code,  or  a  conspiracy 
to  violate  either  of  said  sections,  is  in  any  county,  first,  in 
which  any  act  is  done  toward  the  commission  of  the  of- 
fense; or,  second,  into,  out  of,  or  tlirongh  which  the  of« 
fender  passed  to  coimjoit  the  offense;  or,  third,  where  the 
offender  is  arrested.    [Approved  March  7th,  1871.] 


CHAPTBB  n. 


or  XBSTtn  o 


!&-■ 


t  TH.  rroMcutloD  tor  mnMer  Dur  Iw  eDminniiieil  u  uijr  thnfi. 
t  M.   UmlUIlim  of  Urns  rou*  In  Bll  otbei  relonlo. 
1801.   LlmlUlloo  of  one  yemr  In  mlademeanon. 
i  ER.  Eiceptlm  wtma  detendant  U  ont  ot  tbo  stMia 
I  BM.    IwUdiDsiit  tauud,  vhea  presented  «iid  lUed. 

799.    There  ia  no  limitation  of  time  witUn  wlilcb  a 
proMCUtlon  tur  miinleT  muBt  ba  commenced.    It  may  ba 
''  commencod  at  toy  time  ktter  tlie  deatli  of  the  peraou 
Itllled. 

1(V    4^ho'i-i.,.  .  .  '  '  .   ■..■iil«!'niiliiBoB'eiiM 


800.    Au  ludictnient  far  any  other  felony  than  mnrder 
lust  be  found,  or  an  infurmation  filed,  irlthla  thre 
after  Ita  commission.    [In  effect  Apitt  9th,  1880.] 


■<g'yta\ist  be  found,  or  an  infurmation  filed,  irlthln  three  yean 

n     Bfterl'  -  -   "        -----     

Beets 

801.  An  Indictment  for  any  misdemeanor  most  ba 
(onnd,  or  an  Information  filed,  within  one  year  after  iu 
oommlBsion.    [In  effect  April  9tli,  188a] 

803.  If,  when  the  offense  is  committed,  the  defendant 
la  out  ot  the  State,  the  indictment  may  be  found  or  an  in- 
formation filed  within  the  term  herein  limited  after  his 
coming  within  the  State,  aad  no  time  during  which  the 
defendant  is  not  an  Inhabitant  of,  or  nsnally  rasident 
Within  this  State,  is  port  of  the  limitation.  [In  eSeet 
April  Mb,  1880.] 
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Atwence  from  State.— The  time  that  the  defendant  may  be  ont  of 
the  State  ia  uo  iiart  of  the  limitation— 18  Cal.  38.  8o.  flight  or  couct^al- 
ment  suspends  the  running  of  the  statute— 5  Crancb  C.  C.  39;  id.  116: 
67  lud.  113:  4  Day,  123;  It  need  not  be  specially  pleaded— 17  Wall.  168:  4 
Day,  123;  Sfrauch  C.  C.  441:  5  id.  73:  2  Low.^b7;  2a  N.  H.2;4;  2.S  lU 
8t.299;  contra.  iVtaker  Cr.  K.  2=11:  74  N.  C.  230;  4  Oa.  S*S;  10  HinDph. 
S2;  8  fnd.  4^;  7  I>»wa.  40R.  It  devolve^  ou  the  piosecutiou  to  h1i«»w  the 
oCri*nse  within  the  statutory  period— 12  CaL  *i^\  18  id.  SS;  I  8tewt  318; 
1  Stewt.  A  V.  208;  4  Day.  I2l;  28  Pa.  8t.  259:  Russ.  ft  R.  V,.  K\  :Ki<*; 
but  the  proserntion  inuy  prove,  without  averring  It,  that  defendant  Is 
within  tiie  statute— 17  Wall.  IW;  3  McLean,  Mi;  and  nee  5  Crau<li  i\  C. 
73;  39  Me.  213;  9  Cowen,  6S5;  2  Pars.  Cas.  453;  10  Humph.  52;  8  bhicli.f. 
195. 

803.  An  indictment  is  found  within  the  meaning  of 
tliis  chapter,  when  it  is  presented  by  the  grand  jury  in 

open  court,  and  there  received  and  filed. 

When  ceases  to  mn.— After  commencement  of  legal  proceedings 
the  statute  remains  silent  till  flnal  judgment  on  the  merits— 3  Itrewst. 
IM;  54oues,(N.  C.)22l;  6id.42;  38  Ahi.  425;  and  dismissal  of  the  action 
does  not  revive  it— 13  Bush,  142.  Though  indictment  must  be  found  to 
prevent  the  bar  of  the  8tatate»  sentence  niBecl  not  be  within  the  Uiuita* 
ttim-3  Brewst.  194. 

PXM.  CODJ 
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CHAPTER  ni. 

THB  INVOBMATIOH. 

S  606.  Complaint  defined. 

S  807.  Magistrate  defined. 

S  808.  Wlio  are  magistrates. 

S  809.  Filing  Information. 

806.  The  complaint  is  the  allegation  in  writing  made 

to  a  court  or  magistrate  that  a  person  has  been  guilty  of 

some  designated  offense.    [In  effect  April  9th,  1880.] 

FroMcntions  in  Federal  oonrts.— The  limltfttion  in  the  Federal 
Constitution,  of  prosecutions  to  Indictments  by  the  grand  Jury, 
applies  to  Federal  prosecutlous— 24  Ala.  673;  I  Rich,  a);  90  Wis.  IJS:  6 
Vt.  67.  See  Coust.  U.  8.  Amdt.  art.  v.  But  crimes  agraiiitst  the 
elective  franclUse  can  be  prosecuted  bj  Information— see  Kev.  Btat. 
tJ.  8.  §  1022:  or  for  misdemeanors  whicn  do  not  preclude  the  person 
convicted  from  being  a  witness— 1  Oall.  1:  1  Cent.  L.  J.  205;  1  8awy. 
701  i  17  Wall.  4M;  18  id.  125.  See  13  WalL  A3I :  3  Dill.  275;  15  Bank.  Keg. 
I2.V  As  for  violation  of  the  revenue  iaw—21  Int.  Kev.  Rec.  148.  Severl^ 
of  punishment  does  not,  by  Itself,  make  a  crime  infamous— 9  Cowiuia 
707;  I  Watts*  8.138;  1  Moody  C.  C. 34. 

Brosecntion  in  State  conrta.— The  Code  aathorlxes  a  proceeding 
by  iurormation  only  when  a  defendant  has  been  examined  aud  couip 
mitteU— ii  Fac.  C.  L.  J.  526.  Where,  after  conviction  upon  Information 
for  grand  larceny,  a  motion  in  arrest  of  judgment  was  made  on  the 
ground  tliatthe  court  had  no  Jurisdiction  to  try  the  offense  without 
an  Indictment,  held,  properly  denied— «  Pac.  C.X.  J.  819.  Where  an 
act  reduces  a  felony  to  a  misdemeanor  by  a  repeal,  notwithstanding 
such  repeal  a  prosecution  under  it  may  be  maintained  In  accordance 
with  «  £9  of  the  Political  Code,  but  it  most  be  by  indictment  and  not 
by  information— «  Pac.  C.  L.  J.  727. 

Esctortion  in  oflice->Any  private  citisen  may  make  the  complaint 
against  an  officer— 45  Cal.  2l6.  See  43  Cal.  229;  see  ante,  $  7U1.  The  pro* 
ceedlug  by  information  is  opposed  to  neither  the  Constitntioii  of  the 
United  SUtes  nor  of  this  State-  6  Pac.  C.  L.  J.iZS. 

807.  A  magistrate  is  an  officer  having  power  to  issue 
a  warrant  for  the  arrest  of  a  person  ohazged  with  a  publio 
offense. 

808L   The  following  persons  are  magistrates : 

1.  The  justices  of  the  Supreme  Court. 

2.  The  judges  of  the  Superior  Courts. 
J.  Justices  of  the  peace. 


SIS  nrroBHATioir.  S  ^^ 

4.  PoUcB  magfatrateH  in  towns  oi  dties.  [In  affect 
Marcb  12tb,  1880.] 

809.  Wlien  ■  defendant  baa  beea  examined  and  com* 
mltted,  as  provided  in  MCtlon  el^t  hnndred  and  seventy- 
two  of  this  Code,  It  shaU  be  tbe  dnty  of  the  dintiict 
attorney,  within  thirty  days  thereafter,  to  file  In  the  Snpe- 
tloi  Coart  of  tbe  connty  in  which  tbe  offense  Is  triable,  an 


State  of  California,  and  aubMribed  by  the  district  at- 
torney, and  shall  be  in  form  like  an  Indictment  for  the 
same  offense.     [In  effect  April  9th,  18E0.] 

Die,  It  la  BumcjEiit  i[  it  Is  In  ths  luiguaga  of  ihs  stMoie— 14  Conn. 
W.  An  Infurinatlini  torbelagaaomaioacliest  iDuat  (tiiie  paitlcnlsr 
act*— li:iiip.(Vi.ll'i!i.  UlcbelDrafintoOense.LtiieeiiiioiuileKalbiit 
tturoTB  first  otfpnsB-9  Conn.  WO.  II  (or  sUflUloiialiiuiilBljdieni.  It 
tiHt  tliB  convict  bad  been  iUsclurB«d  bra  pBTdon— 3  Het.  403^  butasB 

Bni-t.lS3:  bnt  wbere  It  cbsrged  Uwt  be  lerJIr  bekleTcd  deTcu^nat 
eommltted  (be  oSen»,  It  wu  iHld  bail  on  matlOD  to  qusiib— 11  luiL 
IM.  Tlieprosecutluir  iittonie;  la  slODe  sutboiiisil  lo  HUieDi)— l:i  Conn, 
■on  n  Id.  463;  IS  N.  B.  311:^  Dana,  m-.l  Lcl.  Bsym.  Uli;  Id.  Idffl. 
Tbere  most  b«  Snt  >  complilnl  aapportca  by  uatb,  tbunbig  prubable 
oune.  [oUoirsd  by  unnand  eiumuubin.  aud  a  fllbig  of  tbe  Infurma. 
tlO»-l  Abb.  &.  8.  «li  1  eawv.  301.  It  cannot  be  amended  by  addlnx 
diUKH— 1  Dana,  AN;  and  objKtloii  to  tlia  filing,  or  n  moIlDn  to  Quaub, 
m^MmadalucaHolTBrlMKSwItb  tbe  presentment— 3  Oratt.  U9. 
Tber  ma7  In  ameodsd  t^  tbe  ceuTt,  or  by  a  jadge  ai  dumben-as  M. 
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OHAFTEB  IV. 

THB  WARRANT  OF  ABRBST. 

S  811.  Examination  of  the  prosecntor  and  bis  wltaiesaes  upon  tbe  In- 
formation.^ 
S  813.   Depositions,  wl>at  to  contain. 
S  818.   When  warrant  may  Issoe. 
S  814.    Form  of  warrant. 
S  818.  Name  or  description  of  the  defendant  In  the  warrantt  and 

statement  of  the  offense. 
S  816.    Warrant  to  be  directed  to  and  executed  hj  peaee  office. 
S  817.   Who  are  peace  officers. 

S  818.   To  what  peace  officers  warrants  are  to  be  directed. 
S  819.   Same;  and  when  and  how  executed  in  another  county, 
i  82V.   luUorsement  on  warrant,  for  service  In  another  county. 
S  821.   Defendant  to  be  taken  before  the  magistrate  Issuing  the  wais 

rant,  etc. 
I  822.   Defendant  arrested  for  misdemeanor  in  another  county*  to  bo 

admitted  to  bail. 
S  828.   Proceedings  on  taking  bail  from  the  defendant  in  such  cases. 
S  824.   When  ball  is  not  given.   When  magistrate  who  issued  warnmt 

cannot  act. 
S  826.   No  delay  in  taking  defendant  before  magistrate. 
S  828.  Proceedings  where  defendant  is  taken  before  anotiieriDaglfr 

trate. 
S  827.  Proceedhigs  for  offenses  triable  In  another  county. 
S  828.    Duty  of  officer. 
S  829.   Admission  to  balL 

i 

811.  When  an  infonnation  is  laid  before  a  magistrate 
of  tbe  commission  of  a  public  offense,  triable  within 
the  county,  be  must  examine  on  oath  the  informant  or 
prosecutor,  and  any  witnesses  he  may  produce,  and  take 
their  depositions  in  writing,  and  cause  them  to  be  sub- 
scribed by  the  parties  making  them. 

Proceedings.— The  proceedings  are  regarded  as  continuous,  unleet 
forinftlly  adjourned— 2ii  MIcli.  173.  An  information  not  supported  by 
oatii  or  afflnnatioQ  will  nut  Hutliorlze  a  wari-aut  of  arrebt— 1  Abb.  u. 
S.  4;Ui  1  Gale  &  D.  454;  1  Q.  B.  »89.    See  64  CaL  1U3. 
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812.  The  deposition  must  set  forth  the  facts  stated  by 
the  prosecutor  and  his  witnesses,  tending  to  establish  the 
commission  of  the  offense  and  the  guilt  of  the  defend* 
ant. 

813.  If  the  magistrate  is  satisfied  therefrom  that  tho 
offense  complained  of  has  been  committed,  and  that  there 
is  reasonable  ground  to  believe  that  the  defendant  has 
committed  it,  he  must  issue  a  warrant  of  arrest. 

814.  A  warrant  of  arrest  is  an  c^der  in  writing,  in  the 
name  of  the  people,  signed  by  a  magistrate,  commanding 
the  arrest  of  the  defendant,  and  may  be  substantially  in 
the  following  form: 

CotmTY  OF • 

The  People  of  the  State  of  California  to  any  eherlfft  con- 
etahle,  marshal,  or  policeman  of  said  State,  or  of  the 
County  of ; 

Information  on  oath  having  been  this  day  laid  before 

me,  by  A.  B.,  that  the  crime  of (designating  it)  has 

been  committed,  and  accusing  G.  D.  thereof,  you  are 
therefore  commanded  forthwith  to  arrest  the  above  named 
C.  D.  and  bring  him  before  me  at  (naming  the  place),  or 
in  case  of  my  absence  or  inability  to  act,  before  the  near- 
est or  most  accessible  magistrate  in  this  county. 

Dated  at ,  this day  of ,  eighteen . 

Before  whom  to  be  taken.— In  case  of  be  absence  or  disability  to 
act  of  tbe  Jiutlce  Issuing  the  warrant,  tlio  prisoner  shall  bo  taken  be- 
fore another  luagistrate,  and  a  direction)  to  that  effect  must  be  inserted 
In  the  waiTant— 1»  Cal.  134;  M  id.  103.  The  law  of  the  State  governs 
as  to  its  legallty—2  Watts,  l^ 

815.  The  warrant  must  cpecify  the  name  of  the  de- 
fendant, or,  if  it  is  unknown  to  the  magistrate,  the  de- 
fendant may  be  designated  therein  by  any  name.  It  must 
also  state  the  time  of  issuing  it,  and  the  county,  city,  or 
town  where  it  is  issued,  and  be  signed  by  the  magistrate, 
with  his  name  of  office. 

Validity  of.— It  Is  invalid  if  it  does  not  state  tbe  specific  offense— 1 
Parker  Cr.  R.  104;  8  Jur.  1071;  1 W.  B1.555;  2  Term  Bep.  18;  6  id.  178; 
t  East,  358;  or  if  it  fail  to  specify  the  defendant's  name— 10  Allen,  403; 
I W.  BL  M5;  or  if  it  omits  the  cbtisUaa  name- 1  Moody  G.  C.  281. 
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816.  The  warrant  must  be  directed  to  and  executed  by . 

a  peace  officer. 

To  whom  direoted— 19  Wis.  aOO;  7  Gar.  A  P.  245.  The  officer  may  be 
described  by  name  of  his  office~l  Bam.  A  C  288;  2  Dowl.  A  B.  44. 

817.  A  peace  officer  is  a  sheriff  of  a  county,  or  a  con- 
stable, marshal,  or  policeman  of  a  township,  city  or  town. 

818.  If  a  warrant  is  issued  by  a  justice  of  the  Supreme 
Court,  or  judge  of  a  Superior  Court,  it  may  be  directed 
generally  to  any  sheriff,  constable,  marshal,  or  policeman 
in  the  State,  and  may  be  executed  by  any  of  those  officers 
to  whom  it  may  be  delivered.    [In  cdSect  April  12th,  1880.] 

See  M  Cat.  lOS. 

819.  If  it  is  issued  by  any  other  magistrate,  it  may  be 
directed  generally  to  any  sheriff,  constable,  marshal,  or 
policeman  in  the  county  in  which  it  is  issued,  and  may  be 
executed  in  that  county;  or,  if  the  defendant  is  in  another 
county,  it  may  be  executed  therein  upon  the  written  di- 
rection of  a  magistrate  of  that  county,  indorsed  upon  the 
warrant,  signed  by  him,  with  his  name  of  office,  and  dated 
at  the  county,  city,  or  town  where  it  is  made,  to  the  fol- 
lowing effect:  '*This  warrant  may  be  executed  in  the 
county  of ^'(naming  the  county). 

See  M  GaL  lOL 

820.  The  indorsement  mentioned  in  the  last  section 
cannot,  however,  be  made  unless  the  warrant  of  arrest  be 
accompanied  with  a  certificate  of  the  clerk  of  the  county 
where  such  warrant  was  issued,  under  the  seal  of  the  Su- 
perior Court  thereof,  as  to  the  official  character  of  the 
magistrate,  or,  unless  upon  the  oath  of  a  credible  witness, 
in  writing,  indorsed  on  or  annexed  to  the  warrant,  prov- 
ing the  handwriting  of  the  magistrate  by  whom  it  was 
issued.  Upon  such  proof,  the  magistrate  indorsing  the 
warrant  is  exempted  from  liability  to  a  civil  or  criminal 
action,  though  it  afterwards  appear  that  the  warrant  was 
il  legally  or  improperly  issued.    [In  effect  April  12th,  1880l] 

821.  If  the  offense  charged  is  a  felony,  the  officer 
making  the  arrest  must  take  the  defendant  before  the 
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magistrate  who  issued  the  warrant,  or  some  other  magis- 
trate of  the  same  county,  as  provided  in  section  eight 

hundred  and  twenty-four. 

One  arrested  for  a  feloay,  to  procure  bail,  must  be  taken  before  the 
siaiclstrate  who  issued  the  warraut,  or  some  other  ma^trate,  in  the 
same  county— 64  Cat  103. 

822.  If  the  offense  charged  is  a  misdemeanor,  and  the 
defendant  is  arrested  in  another  county,  the  officer  must, 
iipon  heing  required  by  the  defendant,  take  him  before  a 
magistrate  in  that  county,  who  must  admit  the  defendant 

to  bail,  and  take  bail  from  him  accordingly. 

See  54  Cal.  103.  lu  fixing  the  amount  of  ball.the  sole  purpose  should 
be  to  esuse  the  appearance  of  acciwed  to  answer  the  charge— 54  Cal.  75. 
Admission  to  ban.  in  all  but  capital  cases,  U  a  right  of  accused— Itt  CaL 
Ml.    Bee  Const.  Frov.  ante,  page  15. 

823.  On  taking  the  bail,  the  magistrate  must  certify 
that  fact  on  the  warrant,  and  deliver  the  warrant  and  un- 
dertaking of  bail  to  the  officer  having  charge  of  the  de- 
fendant. The  officer  must  then  discharge  the  defendant 
from  arrest,  and  must,  without  delay,  deliver  the  warrant 
and  undertaking  to  the  clerk  of  the  court  at  which  the  de- 
fendant is  required  to  appear. 

824.  If,  on  the  admission  of  the  defendant  to  bail,  the 
bail  is  not  forthwith  given,  the  officer  must  take  the  de- 
fendant before  the  magistrate  who  issued  the  warrant,  or, 
in  case  of  his  absence  or  inability  to  act,  before  the  near- 
est or  most  accessible  magistrate  in  the  same  county,  and 
must  at  the  same  time  deliver  to  the  magistrate  the  war- 
rant with  his  return  thereon  indorsed  and  subscribed  by 

him. 
Bee  54  CaL  103. 

825.  The  defendant  must  in  all  cases  be  taken  before 
the  magistrate  without  unnecessary  delay,  and  any  at- 
tomey-at-law  entitled  to  practice  in  courts  of  record  of 
California,  may,  at  the  request  of  the  prisoner  after  such 
arrest,  visit  the  person  so  arrested.  [In  effect  April  9th, 
1880.] 

826.  If  the  defendant  is  brought  before  a  magistrate 
other  than  the  one  who  issued  the  warrant,  the  depositions 
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on  which  the  warrant  was  granted  must  be  sent  to  that 
magistrate,  or,  if  they  cannot  be  procured,  the  prosecutor 
and  his  witnesses  must  be  summoned  to  give  their  testi- 
mony anew. 

Rights  of  prisoner.— Ttie  onlyrlghtn  that  he  can  exact  are,  that  the 
afuUiivlta  shall  be  transinitted,  or  that  the  prosecutor  aud  his  wit- 
nesses be  summoned  to  testify  anew— 19  Cal.  i J5. 

827.  When  an  information  is  laid  before  a  magistrate 
of  the  commission  of  a  public  offense  triable  in  another 
county  of  the  State,  but  showing  that  the  defendant  is  in 
the  county  where  the  information  is  laid,  the  same  pro- 
ceedings must  be  had  as  prescribed  in  this  chapter,  ex- 
cept that  the  warrant  must  require  the  defendant  to  be 
taken  before  the  nearest  or  most  accessible  magistrate  of 
the  county  in  which  the  offense  is  triable,  and  the  depo- 
sitions of  the  informant  or  prosecutor,  and  of  the  wit- 
nesses who  may  have  been  produced,  must  be  delivered 
by  the  magistrate  to  the  officer  to  whom  the  warrant  is 
delivered. 

828.  The  officer  who  executes  the  warrant  must  take 
the  defendant  before  the  nearest  or  most  accessible  mag- 
istrate of  the  county  in  which  the  offense  is  triable,  and 
must  deliver  to  him  the  depositions  and  the  warrant,  with 
his  return  indorsed  thereon,  and  the  magistrate  must  tlieu 
proceed  in  the  same  manner  as  upon  a  warrant  issued  by 
himself. 

829.  If  the  offense  charged  in  the  warrant  issued  pur- 
suant to  section  eight  hundred  and  twenty-seven  is  a 
misdemeanor,  the  officer  must,  upon  being  required  by 
the  defendant,  take  him  before  a  magistrate  of  the 
county  in  which  the  warrant  was  issued,  who  must  ad- 
mit the  defendant  to  bail,  and  immediately  transmit  the 
warrant,  depositions,  and  undertaking,  to  the  clerk  of 
the  court  in  which  the  defendant  is  required  to  appear. 

To  procnre  bail,  the  prisoner  must  be  taken  before  the  magistrate 
who  issued  the  warrant,  or  some  other  magistrate  of  the  same  count/ 
— MCaLloa.   See  oAte,  S  8:^»  note. 
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CHAPTER  V. 

ARREST,  BY  WHOM  AND  HOW  XADB. 

834.  Arrest  defined.   By  whom  made. 

8».  How  an  arrest  Is  made  and  wtiat  restraint  allowed. 

8^.  Arrests  by  peace  officers. 

837.  Arrests  by  private  persons. 

838.  Magistrates  may  order  arrest. 

839.  Persons  making  arrest  may  summon  assistance* 

840.  When  the  arrest  may  be  made. 

841.  Arrest,  how  made. 

842.  Warrant  must  be  shown,  when. 

843.  What  force  may  be  used. 

844.  Doors  and  windows  may  be  broken,  when. 

845.  Same. 

848.  Weapons  may  be  taken  from  persons  arrested. 

847.  Duty  of  a  private  i>erson  who  has  made  an  arrest. 

848.  Duty  of  officer  arrebting  with  warrant. 

849.  Person  arrested  without  a  warraut  to  be  taken  before  a  magis- 

trate.  Information  to  be  filed. 

850.  Arrest  by  telt^raph. 

851.  Same. 

834.    An  arrest  is  taking  a  person  into  custody,  in  a 

case  and  in  the  manner  authorized  by  law.    An  arrest 

may  be  made  by  a  peace  officer  or  by  a  private  person. 

Arrest,  when  illegaL—An  arrest  will  not  be  avoided  by  mere  cleri- 
cal or  formal  errors  in  the  warrant— 98  Mass.  4;  see 49  Barb. 89;  8  Rich. 
17.  A  wart-ant  luay  be  void  a»  to  tbe  piuties.  but  voidable  only  an  to 
the  officer— 21  N.  H.  262;  I  Lead.  C.  0. 200.  When  absolutely  void,  the 
officer  cannot  excuse  himself— 20  Vt.  321 ;  as  whe^'e  it  in  dated  uu  Sun« 
day-1 1  BiU8.<<.  324:  or  where  it  k:ts  no  seal— 1  Hayw.  471;  36  Me.  366;  5 
Ired.  ?2;  1  Eatt  P.  C.  cli.  5,  S  58;  but  a  wafer  or  scroll  Is  sufficient— 34 
Me.  21U;  9  Wacts,  311;  49  Mo.  188;  9  Jur.  442;  7  Q.  B.  232. 

Validity  of  arrest.— To  make  an  arrest  valid,  the  officer  must  be  en- 
ES^ed  lu  the  execution  of  a  duty— 13 Cox  1'.  0. 202.  Where  an  arrest 
is  ma<le  l>eyond  the  Jiirlftdletlon  of  tbe  ui£^istrate  who  Issued  tbe  war- 
rant, ft  Is  lllegal-65  N.  C.  327;  79  id.  605;  or  outside  of  the  district  of 
the  officer— 1  Conn.  40;  4  Id.  107;  7  id.  456;  4  Mass.  232.  Where  a  fugi- 
tive was  arrested  In  another  State,  though  the  arrest  is  illegal.  It  Is 
not  ground  for  his  discharge  ou  habeas  corpug—l9  Pa.  St.  37.  See  4 
Parker  Cr.  R.  253.  Where  the  offense  eharijed  in  the  warrant  Is  not  * 
subject  of  arrest,  it  Is  lllejfal-20  Alb.  L.  .i.  215.  Where  a  person  has 
been  discharged  by  a  magistrate,  an  officer  cauuot  re-arrest  mm  without 
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%  new  wmrrsot— 90  Barb.  900.  disapproTlnff  6  Hm.  910;  Imt  an  offiear 
nuy  re^tfrest  a  penoa  after  ▼oluut4kril7  releasing  hiin-9  Met.  299. 

835.  An  arrest  is  made  by  an  actual  restraint  of  the 
person  of  the  defendant,  or  by  his  submission  to  the  ens- 
tody  of  an  officer.  The  defendant  must  not  be  subjected 
to  any  more  restraint  than  is  necessary  for  his  arrest  and 

detention. 

Arrent.  how  made.^No  manual  toachlnf  Is  necemary— 18  Ga.  992; 
it  M  snfflrieut  If  the  party  bo  wicbin  the  power  of  the  officer  and  Bal>> 
mlU  to  the  arr«»st— I  Wonrl.215;  20  Gri.871;  18  N.  H.  l::8;  1  Car.  &  P. 
153:  Moody  A  M.  244:  contra,  2  N.  H.  SlAj  Harp.  (S.  G.)  453;  Bald.  239; 
9  Har.  ( Del.)  4lft:  M.  m  It  fs  thodiity  of  the  party  to  (mbniit— 4  Allen. 
>'.  B.  440.  To  lii^'orm  rlefemlaiit  that  he  is  arrested,  and  to  lock  the 
door,  is  snffirien&^Cas.  t.  Hardw.  2<i4;  or  to  inform  him,  and  touch 
him  only  with  the  flnger^l  Salk.  79. 

836.  A  peace  officer  may  make  an  arrest  in  obedience 
to  a  warrant  delivered  to  him,  or  may,  without  a  warrant, 
arrest  a  person— 

1.  For  a  public  offense  committed  or  attempted  in  his 
presence. 

2.  When  a  jterson  arrested  has  committed  a  felony,  al* 
though  not  in  his  presence. 

3.  When  a  felony  has  in  fact  been  committed,  and  he 
has  reasonable  cause  for  believing  the  person  arrested  to 
have  committed  it. 

4.  On  a  charge  made,  tipon  a  reasonable  cause,  of  the 
commission  of  a  felony  by  the  party  arrested. 

5.  At  night,  when  there  is  reasonable  cause  to  believe 
that  he  has  committed  a  felony. 

Subd.  1.  Ofibnses  committed  In  presence  of  offleer-fi  Har.  (Del.) 
bO-y,  190hloSt.24S;  2Um,(S.C.)61i):  8  Sers^. ft  B. 47:  7ini.7S;  17Uow. 
Pr.  lOU;  3  Wend.  3S1;  0  Car.  &  P.  474;  5  £1.  ft  B.  188;  or  even  after.  If 
danjfer  has  not  ceased— 7  Cox  C.C.  9b8;  and  see  71  IlL  78:  limited,  9b  N. 
U.  246. 

Sabd.2.  Tat  felon7~12  Cnsh.  246;  id.  615;  71  111.  78;  Cald.  301;  1 
Lead.  C.  C.  195;  and  such  misdemeanors  as  cannot  he  stopped  or  re- 
dressed without  immediate  arrest-^  Fost.  ft  F.  850;  4  Id.  155;  but  for 
cruelty  to  animals,  he  cannot  arrest  without  a  warrant— 6  Lans.  84;  2 

Daly.  220. 

Subd.  3.    Probable  canae.— An  officer  may  arrest  on  probable 

Sound  of  suspicion,  and  without  a  warrant— 30  Oa.  430;  14  Grey,  65;  4 
iimph.  53;  1  Moody  C.  C.  «34;  see  46  Ga.  86;  and  to  Justify  ulm.  It 
will  not  be  necessary  to  establish  the jnillt  of  theparty— 4y  ind.  66;  I 
Am.  Cr.  B.  60;  so,  of  a  countable— 1  Wheel.  C.  C.  137.  A  constable  may 
arrest  on  reasonable  cause  of  suspicion,  or  for  breach  of  peace  In  his 
presence-67  Pa.  St.  80;  8  Sergr.  ft  B.  47.  So.  a  peace  officer,  for  reason- 
able cause,  may  arrest  for  felony— 4 J  Ind.  5o;  6  Ilumph.  53;  5  Gush.  2aL 
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He  eannot  arrest  for  a  crime  proved  or  sniipectedtiinlett  It  be  a  telooj 
-12  Cosh.  *.*46;  10.  m.    Contra,  5  Bar.  (Del.)  fi05. 

Subd.  4.  On  charge  of  felony.— A  pMiice  officer,  on  reasonable  raiue, 
on  a  rtu«r?e  of  felouy,  can  arrest  without  a  warrant,  but  a  private  per- 
•uu  catiudt— 1  Dousf.  85  >;  1  Lead.  O.  C.  iH\  but  be  is  not  l»onnd  to  ap> 
rest  int>rely  ou  represeatations  tbat  he  is  a  thief— 5  City  H.  Rec.  4. 
Here  inannor,  in  a  roan  accused  of  crime.  Is  not  probable  cause— 37 
Hieh.  299.  RefoKal  to  arrest-  see  antet  1 142.  Warraat  to  be  directed 
to,  and  executed  by,  officer— see  ante,  1 816.  Who  are  p"aco  officers— 
ante,  h  817.  To  what  to  be  directed— an/«*  SS  Sid,  819.  Duty  ou  arrest— 
S849. 

837.    A  private  person  may  arrest  another — 

1.  For  a  public  offense  committed  or  attempted  in  his 
presence. 

2.  When  the  person  arrested  has  committed  a  felony, 
although  not  in  his  presence. 

3.  When  a  felony  has  been  in  fact  committed,  and  he 
has  reasonable  cause  for  believing  the  person  arrested  to 

have  committed  it. 

Subd,  I.  Private  penon8.-rIt  Is  the  duty  of  all  persons  to  nse  all 
lawful  means  to  arrest  one  committing  a  iireach  of  the  peace— 4  City 
H.  Rec.  ill;  or  an  afFi*ay— 1  Rout,  iii>;  but  he  b»  not  Justified  without  a 
warrant,  unless  the  affray  is  still  contlTiuiiiGr,  or  there  is  reasonable 

frouuil  to  apprehend  its  renewal— lU  Ciarlc  &  F.  28;  8.  C.  1  Lead.  0. 0. 
M.  Rut  a  private  person  cannot,  of  his  <»\Yn  authority,  after  an  alfray 
or  breach  of  the  peace— II  Johns.  4ij6.  For  misdemeanors,  after  their 
commiaslon,  an  arrest  can  only  l>e  made  ou  a  warrant— 3  Pailter  Cr.  R. 
Stt. 

Subd.  2.  For  felony.— A  private  person  may  arrest,  witboat  war> 
rant,  one  who  has  committed  a  felony— 1  Wheel.  C.  C.  101;  3  Wend. 
350;  1 1  Johns.  486;  3  Parker  Cr.  R.  249;  17  How.  Pr.  100;  12  Oa.  318;  or, 
on  suspicion,  with  good  reason,  where  a  crime  has  been  actually  com- 
mitted—40  N.  T.  4ii3;  3  Wend.  350;  but  it  must  be  a  felony  which  may 
be  tried  in  the  State— 61  Barb.  01 ;  as  for  au  escape— 48  N.  u.  377. 

Subd.  3.  Reasonable  canae— see  40  N.  Y.  463;  3  Wend.  350.  M»r 
arrest  on  probable  cause— 32  N.  J.  L.  70;  3  Wend.  350;  8  Berg.  A  R.  47; 
C Biun.  316;  66  Ind.  4i>4;  2  Dcv.  58:  3  Jones,  (N.  C.)  434;  but  lo  Justify, 
an  offense  mtist  be  Ui  fact  committed— 40  N.  Y.  453;  61  Pa.  St.  352;  H 
Barb.««;  2  Selw.  N.  P.  043. 

838.  A  magistrate  may  orally  order  a  peace  officer  or 
private  person  to  arrest  any  one  committing  or  attempt- 
ing to  commit  a  public  offense  in  the  presence  of  such 
magistrate. 

Ma^strate  may,  on  his  own  view,  and  without  a  wanant*  arrest  a 
party  for  a  breacn  of  the  peaco-d  City  H.  Rec.  Oft. 

839.  Any  person  making  an  arrest  may  orally  sum- 
mon as  many  persons  as  he  deems  necessary  to  aid  him 
tierein. 
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Dntf  to  aid  ofBeen.  It  Is  the  duty  of  an  persons  to  use  their  <*zeT- 
tlons  to  detect  and  puni^  crime;  but  the  law  Imposes  no  oblisation 
on  a  prlTate  citisen,  unless  called  ou  by  a  mlulittenal  oflicer—U  Ohio, 
»1. 

840.  If  the  offense  cliarged  is  a  felony,  the  arrest  may 
be  made  on  any  day,  and  at  any  time  of  the  day  or  nip^ht. 
If  it  is  a  misdemeanor,  the  arrest  cannot  be  made  at 
night,  unless  upon  the  direction  of  the  magistrate,  lu* 
dorsed  upon  the  warrant. 

841.  The  person  making  the  arrest  must  inform  the 
person  to  be  arrested  of  the  intention  to  arrest  him,  of 
the  cause  of  the  arrest,  and  tlie  authority  to  make  it,  ex- 
cept when  the  person  to  be  arrested  is  actually  engaged 
in  the  commission  of  or  an  attempt  to  commit  an  offeuHe, 
or  is  pursued  immediately  after  its  commission,  or  after 
an  escape. 

Notice  of  arrett  must  be  given  expressly  or  by  Implication— 27  CaL 
67i;  32  N.  T.  M!):  76  N.  C.  10;  U  Coke, «);  1  Moody  C.  0.  2U7:  Id.  3  it;  td. 
378.  So  a  private  person  arrestliDf  another  innst  notify  the  party  of 
his  purpose— 65  N.  C.  8-i7.  A  constable  sliowiiix  his  badsu  or  staff  of 
office  Is  sufficient  Intimation  of  his  authority— 3J  N.  Y.  tm:  1  Bfoody  C. 
C.834;  but  where  the  defendant  kuows  tUc  officer,  it  U  stifflcienr  notice 
—27  Cal.  675:  6  Gray,  350;  10  Mich.  1&4;  10  Wend.  614:  6  liar.  (Del.)  4M; 
17  Oa.  194;  Oro.  Car.  183.  Municipal  officers  are  under  the  protection 
of  the  law— 30  Oa.  4'J6;  but  If  a  policenian  be  not  known,  resistance  Is 
not  a  crime— 76  N.  C.  10:  7  Tex.  Ct.  App.  183.  He  should  make  known 
his  official  character— 2  Hill.  86.  When  a  party  Is  apprehended  in  the 
commission  of  an  offense,  notice  of  official  character  or  cause  of  amsst 
la  not  necessary— 27  CaL  672. 

842.  If  the  person  making;  the  arrest  is  acting  under 
the  authority  of  a  warrant,  he  must  show  the  warrant,  if 
required. 

Must  show  warrant— A  person  arrested  has  a  rlprht  to  see  the  war- 
rant unless  he  first  resist— 10  Mich.  l&O;  tf  Gray.  S.'iO;  4i  Me.  SS4;  13 
Mass.  321:  1  Havw.  471;  10  Wend.  614;  and  see  A  liar.  (Del.)  4H7:  19 
Ohio  6t.4£S;  and  If  the  officer  Is  not  known  ho  Is  Itound  to  show  iiis 
authority— 2  Ired.  201 ;  1  Wlnst.  (N.  C.)  No.  1. 144.  Where  a  violent  as- 
sault is  made  upon  the  officer,  notice  Is  not  required— 27  Cal.  6:«2;  8 
Be«d.  127.  The  officer  is  not  bound  to  exhibit  his  warrant  before  se- 
curinff  his  prisoner— (i  Gray,  850;  30  6a.  4.6.  A  resniiar  officer  within 
his  dfitrlct  is  not  bound  to  show  his  process— 2  Hill,  8tt. 

843.  When  the  arrest  is  being  made  by  an  officer  under 
the  authority  of  a  warrant,  after  information  of  the  in- 
tention to  make  the  arrest,  if  the  person  to  be  arretted 
either  flees  or  forcibly  resists,  the  officer  may  use  all  neo- 
emary  means  to  effect  the  arrest. 
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Torte  may  be  nsed.^The  officer  ninst  inak«  the  sm»t  with  as  little 
force  OS jMwsiblc— 3  liar.  (Del.)  MS;  but  nil  necessary  force  may  lie 
tiscd-4  wis.  1:J2;  aud  he  will  l>e  Justifleil  In  kllllug  to  prevent  an  esvape 
after  the  actual  ronimlssloii  of  a  felony— .*>  ParktT  Cr.  R.  234 ;  bnt  ivan- 
ton  exercise  of  Uiwful  nower  may  be  reflated— 2  Iloust.  ew.  A  peace 
offier  r  may  arrest  ouo  neeint;,  after  commission  of  a  felony,  witliont  a 
warrant— 27  Cal.  STJ;  or  after  an  escain* — IS  N.  H.  377.  So  a  private 
m*rson  may  arrest  another  on  tUo  authorization  of  an  of&ccr.  if  both 
be  In  nnrsuit-13  M:is.<*.  921,  An  officer  bus  a  rlifbt  to  call  in  hl.s  aid  any 
aiida'l  perKon**— 10  John!*.  R-^;  ami  for  them  to  refuso  aSKi-stauco  is  an 
iudictable  offense— Law  Itnp.  i  c.  i\  '20.  Tliey  must  be  actually  or  con- 
atmctively  im<ler  the  olBcer's  eommand— 2  Dou^.  (Mich.)  1 ;  S  Irecl.'jt); 
7  £ug.  50;  7  Tar.  &  1*.  lib.  All  punmera  uf  a  felon  are  protected  by 
law— 61  Pa.  St.  35-J;  6  Cold.  2U3;  I  East  I*.  G.  2»6.  Fresh  pursuit  and 
immediate  pursuit  are  synonymous— 27  Cal.  573. 

844.  To  make  an  arrest,  a  private  person,  if  the  offense 
be  a  felony,  and  in  all  ca.ses  a  peace  officer,  may  break 
open  the  door  or  window  of  the  house  in  which  the  per- 
son to  be  arrested  is,  or  in  which  they  have  reasouaide 
grounds  for  believing  liim  to  be»  after  havius  demanded, 
admittance  and  explained  the  purpose  for  which  admit- 
tance is  desired.    [Approved  lilarch  oOth,  in  effect  July 

.  l8t,  1874,] 

Breaking  into  honse.- Before  an  officer  with  a  warrant  may  break 
open  doors  to  exccnte  process,  he  must  II rat  demand  admittance  and 
be  refused— 10  .lohus.  2ii3;  1  N.  II.  34H;  I  Root,  I'M;  id.  8.3;  2  lloust. 
(Del.)  Sf<^i  11  Gray,  l?A.  A  police  officer  may  enter  a  house  to  sup- 
preaa  dh»ortler— 5  Har.  (Del.)  4;)1. 

845.  Any  person  who  has  lawfully  entered  a  house 
for  the  purpose  of  making  an  arrest  may  break  open  the 
door  or  window  thereof  if  detained  therein,  when  neces- 
sary for  the  purpose  of  liberating  himself,  and  an  officer 
may  do  the  same,  when  necessary  for  the  purpose  of  lib- 
erating a  person  who,  acting  in  his  aid,  lawfully  entered 
for  the  purpose  of  making  an  arrest,  and  is  detained 
tlierein. 

846.  Any  person  making  an  arrest  may  take  from  the 
person  arrested  all  offensive  weapons  which  he  may  have 
about  bis  person,  and  must  deliver  them  to  the  magistrate 
beford  whom  he  is  taken. 

847.  A  private  person  who  has  arrested  another  for 
the  commission  of  a  public  offense  must,  without  un- 
necessary delay,  take  the  person  arrested  before  a  mag- 

istfate,  or  deliver  him  to  a  peace  officer. 
Pxs.  cooB.'— ;i8. 
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Daty  on  making  arrest.— 0:i  arrestfn?.  he  may  take  the  prtMtuer 
to  tlie  fiiimty  Jail,  or  before  a  justlri*  of  the  pcaco— 1(  i>erg.  •&  K.  47; 
or  oiuer  iuai{Liti-aU>— 12  6a.  'iiH,  Mb;  4<i  id.  tHi. 

843.  An  iifficer  makiu|;  an  arrest,  in  obeilience  to  a 
\rarrant,  niiiHt  procecMl  witli  tli«  person  arreHte«l  ua  cum- 
tuaudeU  by  tli«  \v;irrHUt,  or  as  proviJetl  by  hiw. 

Duty  of  officer.— TIh!  olSctT  must  follow  tho  Ktatnto  a.s  to  the  maj;i»> 
trattt  lu  whuui  the  |>arty  is  to  bo  dulivered—llu  MtUks.  3l!i. 

849.  When  an  arrest  is  mado  \ritbuut  a  warrant  by  a 
I>eaco  oHlcer  or  privato  person,  the  person  arrested  must, 
"iriUiout  unnecessary  d'elay,  be  taken  before  the  nearest 
or  most  accessible  magistrate  in  the  county  in  which  the 
arrest  is  made,  and  an  information,  stating  the  charge 
against  t lie  person,  must  be  laid  before  such  magistrate. 

See  I  Whpel.  C.  C.  lul ;  »  Wemi.  SSO.  The  pendency  of  one  infoniia- 
tk>u  Is  iK>  bar  to  the  preseutaiioii  of  auocher^-4i  Fac.  C.  L.  .1. 5Jb. 

850.  A  justice  of  the  Supreme  Courtt  or  a  judge  of  a 
Superior  (^oiirt.,  may,  by  an  indorsement  under  his  hand 
ujion  a  warrant  of  arrest,  autliorize  the  service  there<»f  liy  ' 
telegraph,  and  thereafter  a  telegraphic  copy  of  such  war- 
rant may  be  sent  l>y  telegrajdi  to  one  or  more  peace  of- 
ficers: and  such  copy  is  as  effectual  in  the  hands  of  any 
ofiicer.  ami  he  must  proceed  in  the  same  mannt^r  under  it, 
as  though  lie  held  an  original  warrant  issued  by  the  mag- 
istrate making  the  indorsement.  [In  effect  April  I'Jtli, 
1880.1 

Arrest  by  telegraph.— An  officer  arrestlnjor  for  felony  on  telegraphio 
or  other  di*![iai' li.  wiihoiit  a  warrant,  must  take  tlie  itarty  at  ouce 
bofoio  homu  exainiuiiitf  officer—;^  llow.  l*r.  Is6;  aud  there  must  be 
reaaoiiabltf  diiigeuce— id. 

851.  livery  ofiicer  causing  telegraphic  copies  of  war- 
rants to  be  sent  must  certify  as  correct,  and  file  in  the 
tel4igraph  office  from  which  such  copies  are  sent,  a  copy 
of  the  warrant  and  indorsement  thereon,  and  must  return 
the  original  with  a  statement  of  his  action  thereunder. 
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CHAPTER  Vl. 

RSTAKINO    AFTER  AN  ESCAPE   OB  RESCUE. 

S  854.   May  be  at  any  time  or  In  any  place  In  tbe  State. 

S  85!y.   Uay  break  open  dour  or  window  if  admittance  refused. 

854.  If  a  person  arre«te<l  escape  or  is  rescued,  the  per- 
son fr«>m  wlioso  custody  lie  escapwl  or  was  rescued,  may 
miiucdiately  pursue  and  retake  him  at  auy  time  and  in 

any  place  within  the  State. 
St'v  unie,  S  834.  note. 

835.  To  retake  the  person  escaping  or  rescued,  the 
p«*rsnu  ])ursuiug  may  break  open  an  outer  or  inntrdooror 
\riudow  of  a  dwelling-house,  if,  after  notice  of  his  iuten* 
tiuu.  he  is  refused  admittance. 
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CHAPTEE  Vn. 

BZAMINATIOir  OF  TUB  CA8B,  AND  DISCHABGB  OF  THE   DX- 
FENDANT,  OB  HOLDING   HIM  TO  ANSWEB. 

S  858.  Magistrate  to  inform  the  defendaat  of  tbe  diarge,  and  bis 

right  to  counseL 

S  859.  Time  to  send  aud  sending  for  counseL 

S  860.  Examination,  when  to  proceed. 

S  861.  When  to  l>e  completed.  Postponement. 

i  8<S.  On  postponement,  defendant  to  \te  committed  or  dischaii^ 

on  bail. 

S  863.  Form  of  commitment. 

%  864.  Depositions  to  be  read  on  examination  and  sabpcenas  Issued* 

S  865.  Examinationof  witnesses  to  be  in  presence  of  defendant. 

S  866.  Examination  of  defendant's  iritnesses. 

S  867.  Exclusion  and  separation  of  witnesses. 

%  868.  Who  may  be  present  at  the  examination. 

S  869.  Testimony,  how  taken  aud  authenticated. 

S  670.  Deposition,  by  whom  and  how  Icept. 

S  871.  Defendant,  when  and  how  discharged. 

S  872.  When  and  how  to  be  committed. 

S  873.  Order  for  commitment. 

S  874.  Certificate  of  ball  being  taken.   [Repealed.3 

)i  875.  Order  for  bail  on  commitment. 

S  876.  Commitment,  how  made  and  to  whom  delivered. 

S  877.  Form  of  commitment. 

S  878.  Undertaking  of  witnesses  to  appear. 

S  87A.  Security  for  the  appearance  of  wimesses. 

S  880.  Infants  aud  married  women  may  bo  required  to  give  security. 

S  881.  Witnesses  to  be  committed  on  refusal  to  give  secmrlty  for  their 

appearance. 

S  882.  Witness  unable  to  give  security  may  be  conditionally  examined. 

Not  applicable  to  prosecutor  or  accomplice. 

S  883.  Magistrate  to  return  depositions,  etc.,  to  the  court. 

858.  When  the  defendant  is  brought  before  the  mag- 
istrate upon  an  arrest,  either  with  or  without  warrant,  on 
a  charge  of  having  committed  a  public  offense,  the  magis- 
trate must  immediately  inform  him  of  the  clinrge  agninst 
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him,  sind  of  his  right  to  the  aid  of  counsel  in  every  stage 
of  the  proceeding. 

The  charge  mentioned  In  tbis  section  in  not  the  same  m  the  charsre 
mentioned  in  §  »I7  of  this  Code— 41  Cal.  5.'>7.  A  Jimli'e  of  tho  pcare 
aiKl  » ilistrlcC  jiulw are aIil;o  4-oustilutc4  nia^Lnt rules— 3)  ('al.  TtiH.  A 
preliminary  <>xaiuinatiou  cannot  be  wnlved— :i!i(':il.  7(i6.  The  ri>r1it  to 
ruuiiavl  extend.-*  only  to  those  In  «:nstody— 55  C'al.  2»rt.  O.i  a  wrii  of 
li:ii>ea^  corpuii,  the  court  may  ojuM-t  an  iuuniHliat-e  examination— 3J  N. 
J.  J.,  ais. 

859.  He  must  also  allow  the  defendant  a  reasonable 
time  to  send  for  counsel,  and  postpone  tho  examination 
for  ihat  ]mrpose;  and  must,  upon  the  request  of  the  de- 
fendant, require  a  peace  o£3cer  to  take  a  message  to  any 
counsel  in  the  townsliip  or  city  the  defendant  may  name. 
The  officer  must,  without  delay  and  without  fee,  perform 
that  duty. 

Seeft»CaL398. 

860.  If  the  defendant  requires  the  aid  of  counsel,  the 
magistrate  must,  immediately  after  the  appearance  of 
counsel,  or  if,  after  waiting  a  reasonable  time  therefor, 
none  appears,  proceed  to  examine  the  case. 

861.  Tlie  examination  must  be  comph^ted  at  one  ses- 
sion, unless  the  magistrate,  fur  good  cause  showu  by  afH- 
duvit,  postpone  it.  The  postponement  cannot  be  for  mora 
than  two  days  at  eacli  time,  nor  more  t]iau  six  days  in 

all,  unless  by  consent  or  on  motion  of  thu  defendant. 

Continnance.— A  person  arrested.  rlian;etl  wltli  a  erlmo  In  another 
State,  before  a  demand  for  liU  ^nrrendcr  hum  l»een  made.  i:i  entitled 
to  Ids  dlnelLirjo  If  a j>0i$tuonenient  M  ^mnied  lunyr'M-  than  the  ntat- 
ntory  time— A 1  Cal.  2^,  If  requisite,  tlte  liearing  may  be  adjournoil 
trum  day  to  day— '^  Mich.  173. 

862.  If  a  postponement  is  had,  the  magistrate  must 
commit  the  dcf endtint  for  examination,  admit  him  to  bail 
or  discharge  him  from  custody  upon  the  deposit  of  money 
as  provided  in  this  Code,  as  security  for  his  appearance 
at  the  time  to  which  the  examination  is  postponed. 

8eel9CaL&39;  oaf e,  S  S22,  note. 

863.  The  commitment  for  examination  is  made  by  an 
indorsement,  signed  by  the  magistrate  on  the  warrant  of 
azxest,  to  the  following  effect:  "The  within  named  A.  Jh 
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haying  been  brought  before  me  under  this  warrant,  is 

committed  for  examination  to  the  sheriff  of .'*    If 

the  sheriff  ia  not  present,  the  defendant  may  be  commit* 
ted  to  the  custody  of  a  peace  officer. 

864.  At  the  examination,  the  magistrate  must  first 
read  to  the  defendant  the  depositions  of  tbe  witnesses  ex- 
amined on  talcing  the  information.  He  must  also  issue 
subpoenas,  subscribed  by  him,  for  witnesses  within  the 
State,  required  either  by  the  prosecution  or  the  defense. 

865.  The  witnesses  must  be  examined  in  the  presence 
of  the  defendant,  and  may  be  cross-examined  in  his  be- 
half. 

865.  When  the  examination  of  witnesses  on  the  part 
of  the  people  is  closed,  any  witnesses  the  defendant  may 
produce  must  be  sworn  and  examined. 

857.  While  a  witness  is  under  examination,  the  mag- 
istrate may  exc^Iude  all  witnesses  who  have  not  been  ex- 
amined. He  may  also  cause  the  witnesses  to  be  kept 
separate,  and  to  be  prevented  from  conversing  with  each 

other  until  they  are  all  examined. 
Ezclution  of  witneMes— 83  Cal.  tf)l. 

868.  The  magistrate  must  also,  upon  the  request  of 
the  defendant,  exclude  from  the  examination  every  per- 
son except  his  clerk,  the  prosecutor  and  his  counsel,  the 
attorney-general,  the  district  attorney  of  ihe  county,  the 
defendant  and  his  counsel,  and  the  officer  having  the  de- 
fendant in  custody. 

.    See  ante,  i  867. 

869.  The  testimony  of  each  witness,  in  cases  of  homi- 
cide, must  be  reduced  to  writing,  as  a  deposition,  by  the 
iiiugistrate.  or  under  liis  direction;  and  in  other  cases 
upon  the  demand  of  the  prosecuting  attorney,  or  the  de- 
fendant, or  his  counsel.  The  magistrate  before  whom  the 
examination  is  had  may,  in  liis  discretion,  order  the  tes- 
timony and  proceedings  to  be  tuken  down  in  short-hand 
^  all  examinations  herein  mentioned,  and  for  that  pur- 
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pose  he  may  appoint  a  sbort-band  reporter.  The  deposi- 
tion or  testimony  of  the  witness  mast  be  authenticated  in 
the  following  form : 

1.  It  mast  state  the  name  of  the  witness,  bis  place 
of  residence,  and  bis  business  or  profession. 

2.  It  must  contain  the  questions  put  to  the  witness, 
and  his  answers  thereto,  each  answer  being  dis- 
tiiietly  read  to  him  as  it  is  taken  down,  and  being  cor- 
rected or  added  to  until  it  conforms  to  what  he  declares 
is  the  truth :  except  in  cases  where  the  testimony  is  taken 
down  in  short-hand,  the  answer  or  answers  of  the  witness 
need  not  be  read  to  him. 

3.  If  a  question  put  be  objected  to  on  either  side 
and  overruled,  or  the  witness  declines  answering  it,  that 
fact,  with  the  ground  on  which  the  question  was  over- 
ruled or  the  answer  declined,  must  be  stated. 

1  The  deposition  must  be  signed  by  the  witness,  or  if 

he  refuses  to  sign  it,  his  reason  for  refusing  must  be 

{       stated  in  writing  as  he  gives  it:  except  in  cases  where  the 

I       deposition  is  taken  down  in  short-hand,  it  need  not  be 

■       signed  by  the  witness. 

5.  It  must  be  signed  and  certified  by  the  magistrate 
when  reduced  to  writing  by  him,  or  under  his  direction, 
and  when  taken  down  in  shoft-hand,  the  transcript  of  the 

[  reporter  appointed  as  aforesaid,  when  written  out  in  long- 
hand writing  and  certiiied  as  being  a  correct  statement  of 

j  such  testimony  and  proceedings  in  the  case,  shall  be 
prima  facie  a  correct  statement  of  such  testimony  and 
proceedings.  The  reporter  shall,  within  ten  days  after 
the  close  of  such  examination,  (if  the  defendant  be  held 
to  answer  to  the  charge),  transcribe  into  long-hand  writing 
his  said  short-hand  notes,  and  certify  and  iile  the  same 
with  the  county  clerk  of  the  county,  or  city  and  county, 
in  which  the  defendant  was  examined,  and  shall  in  all 
cases  file  his  original  notes  with  said  clerk.  [In  effect 
March  3rd,  1881.] 

6.  Tl>e  rpporter's  compensation  shall  be  fixed  by  the 
magistrate  before  whom  the  examination  is  had,  and  shall 


[ 
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not  exceed  that  no^  allowed  reporters  in  the  Sujierior 
Courts  of  this  State,  and  shall  be  paid  out  of  the  treasury 
of  the  county,  or  the  city  and  county,  in  which  the  exam- 
ination is  had,  on  the  certificate  and  order  of  the  said 

magistrate.    [In  effect  March  14th,  1883.] 

^.  deposition  not  certified  by  the  magistrate,  otherwise  than  b7  a 
Ju.at  In  the  ordinary  form,  is  inadmissible— 54  Cal.  577.  The  certifi- 
cate  must  set  forth  actual  compliance  with  all  the  requiremeuts  of  the 
statute— 6  Cal.  AM.  Tb9  deposttloa  is  not  the  only  evidence  on  a  chanje 
of  |>erjnry,  but  parole  evidence  may  be  introduced  to  prove  what  was 
sworn  to  on  the  examination— M  Cal.  Wi.  If  the  maflrLstrate  errone- 
orsly  excludes  a  question,  it  is  no  injury  If  the  testimony  was  imin»> 
terial-50  Cal.  139. 

870.  The  magistrate  or  his  clerk  must  keep  the  depo- 
sitions taken  on  the  information  or  on  the  examination, 
until  they  are  returned  to  the  proper  court;  and  must  not 
permit  them  to  be  examined  or  copied  by  any  person  ex- 
cept a  judge  of  a  court  having  jurisdiction  of  the  oiTense, 
or  authorized  to  issue  ^yrit8  of  habeas  corpus,  the  attorney- 
general,  district  attorney,  or  other  prosecuting  attorney, 
and  the  defendant  and  his  counsel. 

871.  If,  after  hearing  the  proofs,  it  appears  either  that 
no  public  offense  has  been  committed  or  that  there  is  not 
sufficient  cause  to  believe  the  defendant  guilty  of  a  pub- 
lic offense,  the  magistrate  must  order  the  defendant  to  be 
discharged,  by  an  indorseqaent  on  the  depositions  and 
statement,  signed  by  him,  to  the  following  effect:  **  There 
being  no  sufficient  cause  to  believe  the  within  named  A. 
B.  guilty  of  the  offense  within  mentioned,  I  order  him  to 
be  discharged." 

Order  of  discharge.— The  order  of  discharge  shall  be  reduced  to 
writluK— li>  Cal.  l;i7.  The  ombsslon  of  the  name  of  the  accused  is  not 
such  a  defect  as  will  entitle  him  to  a  disclmrge  on  habeas  roj-pus— 4i 
Cul  2iM):  51  ill.  .176:  2o  Id.  100.  The  mere  recommendation  of  »  crand 
lury.  that  tb«  nariy  be  detaineil  to  answer  before  another  gnuui  Jury, 
is  nut  of  itseligood  cause  for  detention— 42  Cal.  2U0. 

872.  If,  however,  it  appears  from  the  examination 
that  a  public  offense  has  been  committed,  and  there  is 
sufficient  cause  to  believe  the  defendant  guilty  thereof, 
the  magistrate  must  make  Or  indorse  on  the  deposition 
an  order,  signed  by  him,  to  the  following  effect:  **  It  ap- 
pearing to  me  that  the  offense  in  the  within  depositions 
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uwDtioneil,  {or  any  offense,  accordiBK  to  tbe  (act,  sutlnit 

geuurully  tlie  Datare  tliereof)  bas  been  conunJtMj,  and 
ItiHt  tliere  in  BulEcieiit  caubb  to  believe  tbe  Tltliin  uained 
A.  U.  gi'il'y  tliHceof,  I  order  tbat  lie  be  beld  to  anan-et  tu 
tliB  nume.  aud  cominitted  to  til?  sberlfl  of  tbe  oouuty  at 

— /■     [In  tflKct  April  15th.  1S80,] 

-    ■  ■      'h-  In  mo  Praal  Code  tor  tlie 


It  iieci-asiirj— W  Uratt.  SIH.   "nBlt  Ideto  la  B00.1  riiMO 
.icuseJ  must  bo  left  \a  Uie  diicretion  oritio  eoatt, 

siudunwclliljoraerotaisdmrgB  on  il»  ilapoiKUuiI 


ss. 


t1ii>nilile  C3II90  l»Biiill<:lenl;— BuiT^  Tri&l,  11,  19;  1  Cmmr.  iPllts.) 
\\\al  isub-owl  cauasniust  Le  dBMiuliieU  by  the  psrtlrjular  clrdma- 
iiaii>-rs-4i  Cal.  IiW.    It  It  Bppflara  that  n  publlo  oncnso  ha.*  boeu 
ruLuiili  tea.  ami  there  U  sufllclcuC  cause  to  believe  dercudani  is  KUJIiy, 

-i:  Knii.  172:  mnfra.il  Mlob.SSO.    tfoMIIttC  (lefKnU^ut  to  irlul  Uuulr 

^u'^.■  rnJtiktCourl'liasJnrlsdlcilontoinBlio  an  onler  LolOliin accuw J 
linLn.Mir;irmuliial  ilBTge— 51  cal.ijb.  TSo  Code  auihutlKsn  iir* 
CLtt^tu^  by  liiruiiiuiCiou  only  wlieu  a  defendiint  liaa  iMva  eiauimiHl 
and  t-uuiuiAted-Hj  Fac.  G,  L,  J.  ASH,    See  antt,  i  ti09. 

873.  If  the  offense  ia  not  baUabla,  the  folIowtDK  words 
niiut  be  added  to  the  Indorsement:  "And  he  U  Iteteb; 
cuuinitted  to  the  aberifl  of  the  oountf  of ." 

874.  Section  elfht  hundred  and  serenty-four  of  said 
Code  U  hereby  repealed.    [In  effect  AprU  IQth,  1880.] 

879.  If  the  oflenae  is  bailable,  aud  tbe  defendant  iq 
adiuiited  to  bail,  the  tollowiti|{  words  most  be  added  to 
ilitsunlcr:  "And  tbat  he  be  admitted  to  bail  in  the  sum  of 

duilars,  uDd  Is  committed  to  the  sheriff  of  tbe  county 

of  —  until  Le  gives  sucli  bt^."    [In  effect  April  ISUi, 

ISMO.J 
U  lbs  eoaunKmBDt  Iw  tor  an  Indeflnlta  or  niuwuiHUble  tline,  tbe 


I7II;  iCtmra. »;  4  l-iattT  Cr.  B.  661 1  d  Pita,  tan;  t»  WU.  S!*.  \ 
pine— I  ^«i  B  Borii.  IMi4  Purler  Cr.  R.  »li4  Q.  D.  461 
AUIi.IVN.  S.27!^Mba.ls;i  otfierwlM.wheroihernia 


h.  C.  c.  -a 


ly  imtiry  relpjua  on  lnJI 
IBtnuge.S.   SeeB>ll,iH 


876.  Tf  the  maglstiBta  order  the  defeoilant  to  1>e  coni> 
mitted.  ha  mUHt  make  out  a  commil^eDt,  signed  bj  him, 
with  hit  name  of  office,  Mid  deliver  it,  with  the  defendant, 
to  the  officer  to  whom  ha  is  committed,  oi,  if  that  oiScei 
!■  not  present,  to  a  peace  officer,  who  must  deliver  the 
defendant  into  the  proper  custody,  together  with  the 
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877.    The  commitment  must  be  to  the  following  effect: 

CoONTT  OP (aa  the  cose  ma^  be). 

TAe  Pe<g>le  of  the  Stale  o/  California  to  the  Sheriff  of  the 
Covatj/  0/ ; 

An  order  haTing  been  this  da;  made  b;  uie,  that  A.  B. 
be  held  to  answer  upon  a  charge  of  (stating  briefl7  tho 
Datnie  of  the  offense,  and  giving  aa  near  as  may  be  the 
time  when  and  the  place  where  the  same  was  committed], 
you  are  comihanded  to  receive  him  Into  yonz  oustod/  and 
detain  him  nntil  be  is  legally  disciiaifced. 

Dated  this day  of ,  eighteen 


*na  iba  lus  or  ilaletui«-W  OsL  IN.  It  tt  appev  tbmt  tba 
nilltr.  iba  covrt  tiU\  not  dbdnne  Un  WHoaat  ■Iknvlnii  thi 
Sinwl-tCil.  IM.   Aconun^ralltlBSiAdnitlf  itlHatm 

name  or  the  jartj  inaKlned^MslBntkMnliui 

CtCaLIKi  BudiodeCKlnlUm(llllectiU)rll))^iiutBo-_>— -w. 

e7a  On  holding  the  defendant  to  answer,  the  n 
trate  ma;  take  from  each  of  the  material  witnesse 
uniued  before  him  on  the  part  of  the  people  a  wi 
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imdertaklng,  io  the  effect  tfaJat  he  will  appear  atid  testify 
at  the  coon  to  which  the  depositions  Mid  statements  are 
to  be  Sent,  or  that  he  will  forfeit  the  sum  of  five  hundred 
dolliars. 

879.  When  the  magistrate  or  a  judge  of  the  court  ip 
which  the  action  is  pending  is  satisfied,  by  proof  on  oatll, 
that  there  is  reason  to  belieye  that  any  such  witness  will 
not  appear  and  testify  unless  security  is  required,  he  may 
order  the  witness  to  enter  into  a  written  undertaking, 
with  surefties,  in  such  sum  as  he  may  deem  proper,  fox  his 
appearance  as  specified  in  the  preceding  section* 

See<Hile^£S866,809;  post,im, 

880.  Infants  and  married  women,  who  are  material 
witness  against  the  defendant,  may  be  required  to  pro- 
cure sureties  for  their  appearance,  as  provided  in  the  last 
section. 

881.  If  a  witness,  required  to  enter  into  an  under- 
taking to  appear  and  testify,  either  with  or  without 
sureties,  refuses  compliance  with  the  order  for  that  pur- 
pose, the  magistrate  must  commit  him  to  prison  until  he 
complies  or  is  legally  discharged. 

882.  When,  howeyer,  it  satisfactorily  appears  by  ex- 
amination, on  oath,  of  the  witness,  or  any  other  person, 
that  the  witness  is  unable  to  procure  sureties,  he  may  be 
forthwith  conditionally  examined  on  behalf  of  the  people. 
Such  examination  mu6t  be  by  question  and  answer,  in  the 
presence  of  the  defendant,  or  after  notice^o  him,  if  on 
baU,  and  conducted  in  the  same  manner  as  the  examina- 
tion before  a  committing  magistrate  is  required  by  this 
Code  to  be  conducted,  and  the  witness  thereupon  be  dis- 
charged; but  this  section  does  not  apply  to  an  accomplice 
in  the  commission  of  the  offense  charged.  [In  effect 
March  14th,  1878.1 

Deposition  of  witness  for  the  people  may  be  taken  where  he  Is  iui> 
aide  to  procure  sureties— 49  Oal.  38. 
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883.  Wlien  a  magiBteate  has  dlBoha^ed  a  defendant, 
or  has  held  him  to  answer,  he  most  return,  without  deUij, 
to  the  clerk  of  the  eonrt  at  which  the  defendant  is  re- 
quired to  appear,  the  warrant,  if  any,  the  depo8iti<Hia, 
and  all  undertakings  o#bail,  or  for  the  appearance  of 
Witnesses,  taken  by  him. 


■■*.   .ry 
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TITLE  lY. 

Of  Proceedings  after  Commitment  and  before 

Indictment 

Gkap.    L    Psblimxkabt  FsoTiaioNS,  §§  888-90. 

IL    Formation  of  ths  Gband  Jury,  §§  891-910. 
«        IIL    PowBRS  AKD  Dums  OF   A  Gband   Ju&t, 
$$915-28. 
IV.    Fbxsehtkxht  avo  'BnocmmDiSQB  thbebov, 

$$  931-7. 
Fur.  coDB^se. 
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CHAPTER  I. 

PRBLIMINART  PBOVISIOirS. 

I  ns.  Offenses,  how  prosemted. 

S  889.   What  by  acouaatlon  or  Information. 

S  890.   Indictmentt  and  accosationa,  in  what  court  fotmd. 


All  public  offenses  triable  in  the  Superior  Courts 
must  be  prosecuted  by  indictment  or  iikformation,  except 
as  provided  in  tlie  next  section.  [In  effect  April  Otb,  1880.] 

Indictment.— Neither  thoCon.niturlon  nor  the  Peual  Cknle  protilMta 

SroMK^utiou.  by  IndK'tiuent.  of  any  criminal  oflrense.  iuchidiu^  a  luls- 
eineauor— >VI  Cal.  41:;.  WUcre  a  statute  <-re«tine  a  felon v  wms  re> 
pealed,  a  felony,  con^mitted-  before  Che  repeal,  could,  neTertheJeas,  be 
prosecuted  by  indlctUient-HI  Pac  C.  L,  J.  727. 

889.  When  the  proceedings  are  had  for  the  remoiral 
of  district,  county,  municipal,  or  township  officers,  tliey 
may  be  commenced  by  an  accusation  or  iuformatiou,  in 
writing,  as  provided  in  sections  seven  hundred  and  fifty- 
eight  and  seven  hundred  and  seventy-two. 

Information.— The  Code  authorixips  a  pioceedfBff  by  Infonnatloa. 
only  when  a  defendant  has  been  exanflned  and  committed-^  I^ac.  C 
L.J.ft26. 

890.  All  accusations,  informations,  or  indictments 
against  district,  county,^  municij^al,  and  township  officers, 
must  be  found  or  filed  in  the  Superior  Court.  [In  effect 
April  12th,  1380.] 
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CHAPTER  n. 

FORMATION  OF  THB  GRAND  JURY. 

S  8M.  Wbo  may  challen^  the  panel  or  an  IniUVidual  Jnroc 

i  895.  Cause  of  challenge  to  a  panel. 

i  89a.  Cause  of  challenge  to  au  individual  grand  Juror* 

S  897.  Manner  of  taking  and  trying  challenges. 

S  898.  Decision  upon  challenges.  . 

S  899.  Effect  of  allowing  a  challenge  to  a  paneL 

i  900.  Effect  of  allowing  challenge  to  an  Individual  Juror. 

S  901.  Objectloiis  can  only  be  taken  by  eiiaUeuge. 

S  902.  Appointment  of  a  foreman. 

S  903.  Oath  of  foreman. 

S  904.  Oath  of  other  grand  Jurors. 

S  90ft.  Charge  of  the  court. 

S  906.  Retirement  of  the  grand  Jury.  Dischuse  oL 

S  907.  Special  grand  Jury. 

§  90IL  Order  for  special  gnmd  Jury. 

f  909.  Order*  how  executed. 

S  010.  Special  grand  Jury,  how  formed. 

894.  The  people,  or  a  person  held  to  answer  a  charge 
for  a  public  ofifeiise,  may  challenge  the  panel  of  a  grand 
jury,  or  an  IndlTldoal  juror. 

Bight  of  challenge.— If  the  right  to  challenge  the  panel  of  the  grand 
tary  be  denied,  the  indictment  Is  void;  but  it  must  be  claimed  at  the 
Ume-18  Cal.  hS:  15  Id.  331;  14  id.  5(16.  See  as  to  formation  of  grand 
Jury— Code  of  Civ.  Froc. 

895.  A  challenge  to  the  panel  may  be  interposed  for 
one  or  more  of  the  following  causes  only : 

/    1.  That  the  requisite  number  of  ballots  was  not  drawn 
from  the  jury-box  of  the  county. 

2.  That  notice  of  the  drawing  of  the  grand  jury  was 
not  given. 

3.  That  the  drawing  was  not  had  in  the  presence  of  the 

officers  designated  by  law. 

Challenge  to  panel.— Irregularity  in  selecthig  and  impannellng 
most  be  objected  to  by  a  challenge  to  the  array— 45  Cal.  29;  10  Blatchf. 
U;  t  Wena.ai4i  35  Gft.836;  43  H&s.(i88;  2i  id.  445;  50id.:Mei  12  ftiuedfls 
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A  H.  08;  7  Yerg.  271 ;  13  Tex.  252;  1  Tex.  Ct.  App.  I ;  6  Tex.  99.  A  chal- 
Ipuee  to  the  array  must  be  taken  before  tbefreneral  Issue— 46  Cal.  141; 
U  Pa.  8t.  34;  SU  Ohio  St.  542;  73  1)1. 2.iU;  .'5  Ui:».  JOS;  4ft  i^L  572;  U)  Mo. 
91;  2a  Minn.  104;  2JArk.  Ib.'V.  As  t<i  practice  iu  Norih  Carolina— 73  N.  C. 
437;  iu  New  Yurk-«4  N.  Y.48ft;  fiu  llow.  I*r.280;  In  the  latter  State, 
chsillenffe  to  the  array  1m  not  i>omiitt('<!— 4»4  N.  Y.  4S3.  This  vectiou  waa 
tuteudefl  tu  restrict  the  riffht  of  cbaUenxH  to  the  three  in^iiotla  eno- 
luerateil— 4U Cat.  i4H;  Si  ULed:  ainl  tuKo  restrict  ilie  risht  iswiihlu  tlie 
power  of  the  Leir4slature— 4«  Id.  14(i.  An  objer-tion  to  the  foruiiir'on  of 
the  graiiU  Jury  cunuut  be  presented  in  the  court  below  ou  uioiiou  to 
»et  aHldo  tiK' Indtrtiiieut-^  Cal  6A;.  id.  37;  4ti  Id.  141.  So.  If  the  tourt 
iuiproft'^rly  dlre<is  thecWonertoB^ve  a  sperlal  venire,  the  defrml- 
aiit  caiuiut  challenge  the  pauel  on  the  ground  that  bo  is  uot  qu;Uificd 
tu  serve  It — i:i  Cal.  178;  49  Id.  bVt.  That  the  ofllcers.  whose  duty  it  was 
to  Kele<-t  the  Jui-ors,  were  two  or  tluve  weeks  at  It.  or  that  one  was 
temiiorarlly  absent.  Is  no  R:i*ound  of  challeiure-Hi  Kerg.  &  R.  V.Si  but 
■trouK  bias  ou  the  part  of  persous  employed  to  draw  ma>'  be  a  caiuse— 
6  8.  Ct  AJSI, 

Challenge,  when  taken.— CluUlenges  to  the  iianel.  If  defendant  has 
been  held  to  answer  before  that  time,  must  be  taken  In'fore  the  trraucl 
lury  Is  made  up  and  sworn— 14  Cal.  5(»»:  Ift  M.  331 ;  id.  479;  24  Id  4{>m;  is 
Id.  93.  8ee  23  Cal.  (>32.  But  If  be  hiis  already  been  held  to  answer  by 
the  grand  Jury,  he  nmy  challenge  the  panel  on  bis  arraignment— 14 
Cal.  JMit.  It  must  be  takeu  before  the  general  Issue— 46 Cal.  141:  2i)Ark. 
la^:  23  Mhm.  1U4;  45  MhiS.572:  68  Mo.91;  73  IU.256;  30  Ohio  St.  542; 
73  Pa.  St.  34. 


A  challenge  to  an  individual  grand  juror  may  be 
interi>osed  for  one  or  more  of  the  following  causes  only : 
-    1.  That  he  is  a  minor. 
.'  2.  That  lie  is  an  alien. 

3.  That  lie  is  insane. 

4.  That  he  is  a  prosecutor  upon  a  charge  against  the 
defendant. 

5.  That  he  is  a  witness  on  the  part  of  the  prosecution, 
and  has  beeu  served  with  process  or  bound  by  an  und«r- 
takitig  as  Huch. 

6.  That  a  state  of  mind  exists  on  his  part  in  reference 
to  the  case,  or  to  either  party,  which  will  prevent  him 
from  acting  imi>artially  and  without  prejudice  to  the  sub- 
stautiul  right.H  of  tlie  party  challenging;  but  no  person 
shall  be  disqualiiied  asa  juror  by  reason  of  having  formed 
or  expressed  an  oinuiou  upou  the  mutter  or  cause  to  be 
submitted  to  Hucli  jury,  founded  upon  public  rumor, 
statemeuts  in  public  journals,  or  common  uotoriety,  pro- 
vided it  satisfactorily  appear  to  the  court,  upon  his 
declaration,  under  oath  or  otherwise,  that  he  can  and 
Will,  notwithstanding  such  ox>inion,  act  impartially  and 
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fairly  upon  the  matters  to  be  submitted  to  him.  [Ap- 
proved March  SOth,  in  effect  July  1st,  1874.] 

Cballenge  to  jnror.— A  Juror  may  be  challenged  for  dlsqualiflcatlon 
-41  Ind.  14.  Tbe  objection  must  be  made  before  indictment— see  2 
Browne,  (Pa.)  325;  before  the  jury  is  sworn— 13  CaL  829;  32  id.  445;  see 
i  Sta,  note;  before  it  is  received  by  the  court  and  filed— 9  Mass.  107;  2 
j*ick.  5ti3;  3  Weud.  314.  Au  amicus  curiae  may  Intervene  and  ob]ect-9 
Hasa.  lOi;  yet  generally  the  ri^bt  is  limited  to  the  party  accused— I 
Biatkf.  318;  id.  3M);  6  Id.  75;  2  Duug.  (Mich.)  41)};  »5  Go.  3J(>;  13  Mo.404; 
4  Parker  Cr.  B.  222:  contra,  8  Mass.  iati;  11  Ahu  67;  1  id.  655.  After  in- 
dictment, an  objection  that  a  juror  was  au  alien  cannot  be  taken— 2 
Poit.  100;  but  it  may  Uo  taken  l)y  plea  iu  abatement— 5  id.  4S4;  7  id.  167; 

11  Ala.  57;  40  111.  2b8;  see  1  Dill.  465;  2  Va.  Cas.  20:  53  Ga.  73;  1  Gratt. 
556;  17  Ohio,  222:  30  Ohio  St.  &i2;  but  this  must  be  before  general  issue 
is  pleaded— 9  Ala.  10:  11  id.  57;  21  Ark.  Id8;  12  Fla.  5(>2;  15  Me.  104;  36 
id.l28:  49  id. 588;  531(1.328:  2Barb.4J7;  2Ashm.S0;  5  Gratt.  702;  2  Ired. 
101 ;  6  id.  «8;  9  Ga.  58:  id.  210:  53  id.  7J;  33  N.  U.  216:  74  N.  C.  316;  12  Vt. 
422:  24  Miss.  445;  23  id.  728;  3  Parker  Cr.  B.  112:  7  Yerg.  271;  10  id.  527: 

12  Smedes  &  M.  68;  8  id.  587;  id.  bUi);  11  Tex.  2(31;  12  id.  252;  see  31  Ala. 
J93;  12  Tex.  283 ;  64  N.  Y.  485.    That  a  juror  has  formed  or  expressed  an 

2 pinion  is  a  good  ground  for  challeiige— 32  Cal.  68;  3  Wend.  314;  5 
nuKh  C.  C.  457;  2  Browne.  (Pa.)  325;  T^Iowa,  287;  51  Me.  395;  but  see 
40  IIL  268;  11  Ala.  57.  A  challenge  lies  for  personal  interest  in  conflict 


Juror  belongs  to  an  association  whose  objecl  is  to  detect  crime,  is  not 
aground  of  challenge— 40  111.  268.  The  piesumption  is.  that  the  court 
did  not  excuse  a  person  as  a  grand  Juror  without  legal  cause— 32  CaL 
45;  35  id.  48. 

Subd*.  bande.    See  jpott,  SS  1(^»  1073, 1074. 

897.  The  challenges  mentioned  in  the  last  three  sec- 
tions may  be  oral  or  in  writing,  and  must  be  tried  by  the 

court.    [Approved  March  30th,  in  effect  July  1st,  1874.] 
See  iMM^S  1078. 

898.  The  court  must  allow  or  disallow  the  challenge, 
and  the  clerk  must  enter  its  decisions  upon  the  minutes. 

See  jHM^S  1063. 

899.  If  a  challenge  to  the  panel  is  allowed,  the  grand 
jury  are  prohibited  from  inquiring  into  the  charge  against 
the  defendant,  by  whom  the  challenge  was  interposed. 
If,  notwithstanding,  they  do  so,  and  find  an  indictment 
against  him,  the  court  must  direct  it  to  be  set  aside. 

900.  If  a  challenge  to  an  individual  grand  juror  is 
allowed,  he  cannot  be  present  or  take  part  in  the  consid- 
eration of  the  charge  against  the  defendant  who  inter- 
posed the  challenge,  or  the  deliberations  of  the  grand 
jury  thereon.    The  grand  jury  must  inform  the  court  of  a 
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violation  of  this  section,  and  it  is  ponishable  by  the  court 

as  a  contempt. 

Effect  of  challen^.— Where  some  of  the  jurors  are  rejected*  tha 
remaining  grautl  Jurors,  if  of  tho  requisite  number,  constitute  the 
graud  Jury— 54  Cal.  Si.  If  more  than  one  person  awaits  tlie  action  of 
tbe  grand  Jury,  and  the  Jury  is  disqualified  from  actingon  the  case  of 
one.  It  may  nevertheless  act  oti  tlie  case  of  the  others  32  CaL  68;  54 14. 
40.   An  Intllctment  l-i  not  vitiated  br^cause  one  of  the  grand  jurors 


cballmiged  and  excluded  ttpueai-s  in  court  vrheu  the  indictment  Is  pre- 
sented—20  Cal.  i4«.  An  iiidit^tnieut  may  be  legally  found  by  thirteen 
out  of  the  sixteen  grand  jurors  impauueled— 20  Cal.  146;  8  id. 43ft;  54  id. 


seuted— 20  Cal.  I4«.    An  indlt^tmeut  majr  be  legally  found  by  thirfeeh 
out  of  the  sixteen  grand 
40.    8eepo«/.SS995, 1U85. 

901.  A  person  held  to  answer  to  a  charge  for  a  public 
offense  can  take  advantage  of  any  objection  to  the  panel 
or  to  an  individual  grand  juror  in  no  other  mode  than  by 

challenge. 

ThI.H  section  applies  only  to  cases  where  defendant  is  held  to  answer 
^14  Cal.  StiiK 

902.  From  the  persons  summoned  to  serve  as  grand 
jurors  and  appearing,  the  court  must  appoint  a  foreman. 
The  court  must  also  appoint  a  foreman  when  the  person 
already  appointed  is  excused  or  discharged  before  the 

grand  jury  is  dismissed. 

Foreman.— The  appointment  of  foreman  need  not  be  entered  on  the 
minutes  of  tho  court  if  tlie  ludlctmeut  is  Indorsed  by  him,  and  re* 
turned  to  the  court— <>  Cal.  214. 

903.  The  following  oath  must  be  administered  to  the 
foreman  of  the  grand  jury:  "You,  as  foreman  of  the 
grand  jury,  will  diligently  inquire  into,  and  true  present- 
ment make,  of  all  public  offenses  against  the  people  of 
this  State,  committed  or  triable  within  this  county,  of 
which  you  shall  have  or  can  obtain  legal  evidence.  Yon 
will  keep  your  own  counsel,  and  that  of  your  fellows, 
and  of  the  government,  and  will  not,  except  when  re- 
quired ill  tbe  due  course  of  judicial  proceedings,  disclose 
the  testimony  of  any  witness  examined  before  you,  nor 
anything  which  you  or  any  other  grand  juror  may  have 
said,  nor  the  manner  in  which  you  or  any  other  grand  ju- 
ror may  have  voted  on  any  matter  before  you.  You  will 
present  no  person  through  malice,  hatred,  or  ill-will,  nor 
leave  any  unpresented  through  fear,  favor,  or  affecUon, 
or  for  any  reward,  or  the  promise  or  hope  thereof;  but  in 
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all  yonr  presentments  you  will  present  the  trath,  tha 
^whole  truth,  and  nothing  but  the  truth,  according  to  thtt 
best  of  your  skill  and  understanding,  so  help  you  God." 
[Approved  March  aoth,  in  effect  July  1st,  1874.] 

Oath  of fonmanv— The  usual  practioa  Is  to  swear  the  foreman  fln^ 
and  tbtax  swear  the  others-^  £ng.  (107. 

904.  The  following  oath  must  be  immediately  there* 
upon  administered  to  the  other  grand  jurors  present: 
"The  same  oath  which  your  foreman  has  now  taken  be- 
fore yon  on  his  part,  you  and  each  of  you  shall  well  and 

truly  observe  on  your  part,  so  help  you  God." 

Form  of  oath.— The  form  of  oath  to  the  grand  Jnrors  should  he  8ab> 
■tantlally  followed— A  Eng.  607.  Where  one  was  not  present  when  tha 
rest  were  sworn,  he  may^e  sworn  afterward— 11  Maws  142;  and  see  $ 
Ga.€07. 

905.  The  grand  jury  being  impanneled  and  sworn, 
must  be  charged  by  the  court.  In  doing  so,  the  court 
most  give  them  such  information  as  it  may  deem  proper, 
or  as  is  required  by  law,  as  to  their  duties,  and  as  to  any 
charges  for  public  offenses  returned  to  the  court  or  likely 
to  come  before  the  grand  jury.- 

906.  The  grand  jury  must  then  retire  to  a  private 
room,  and  inquire  into  the  offenses  cognizable  by  them. 
On  the  completion  of  the  business  before  them,  they  must 
be  discharged  by  the  court;  but,  whether  the  business  is 
completed  or  not,  they  are  discharged  by  the  final  ad« 
joumment  of  the  court. 

907.  If  an  offense  is  committed  during  the  sitting  of 
the  court,  after  the  discharge  of  the  grand  jury,  the  court 
may,  in  its  discretion,  direct  an  order  to  be  entered  that 
the  sheriff  summon  another  grand  jury. 

Ofibnse  must  bo  committed  daring  the  sitting  of  the  court,  to 
aatborize  a  special  grand  jury— 64  Cat  40.  It  Is  competent  for  a  Judge 
after cummencemeut  of  the  session  to  order  a  special  grand  jury  to  be 
Kuumoned— 43  CaL  445. 

908.  The  order  must  require  the  sheriff  to  summon  at 
least  nineteen  pt.'rsons,  qualified  to  serve  as  grand  jurors, 
to  appear  at  a  time  specified,  and  a  copy  thereof,  under 
the  seal  of  the  court,  must  by  the  clerk  be  delivered  to 
the  sheriff.    [  In  effect  March  16, 1889.  ] 
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909.  The  sheriff  most  execute  the  order  and  return  it^ 
with  a  list  of  names  of  the  persons  summoned. 

910.  At  the  time  appointed  the  list  must  be  called 
over,  and  the  names  of  those  in  attendance  be  written  by 
the  clerk  on  separate  ballots  and  put  into  a  box,  from 
which  a  grand  jury  must  be  drawn. 

Zmpaxmeling  a  special  grand  Jury  in  accordance  with  §S  228  and  2a 
of  tbe  Code  ox  ClTll  Procedure  b  valid  for  every  piiriKwe-4I  CaL  Ufk 


CHAFTEB  ni. 


int.  Fowcn ol eT*nd ]<ii]P. 


or  pnblle  affcDH. 
I  m.  Hut  Inqnin  Ints  oi 
{KM.   EutlUed  (0  uceu  Id  public  ptlimi.  ets. 
I  xa.   Wben  and  Imn  wbom  Uisr  mar  Mk  hItIm,  ud  vbo  mar  to 

prawnt  during  tbeir  kuUiiu. 
(  Mc  S«eret*<it (nod Inr;  lo ba  kept,  except, ate. 
Ik;.  Omid  Jaromotta  Im  qoMtloiwdloi  bl>o(mdact,eiMpt>«ai. 
t  m.  DutM  ot  gnadlaij. 

915.  The  Brand  Jnrj'  tmut  Inquire  into  all  public  of- 
feiiMe  eoauultted  or  tdable  wlIbiQ  tbe  county,  and  pie-- 
lent  tbem  to  tbe  cotut,  either  by  preMotment  or  by  In- 

dlctnjent. 

Powtn  of  gruid  JnrT'—'nie  ktodcI  Jott  mir  Inqolra  lato  ail 
Dt[r>iwt  ruuiiuinoil  mUilp  tbe  eoaal)'  not  barrwl  by  tbe  lUtute  ct 
lii"iHiloii>— 11  ciil.  StO.    Tbev  mar  wl  o"  present  tifr*a»ea  o(  pnblle 

I:jlIj<.[.l  |'i:r9DuVuluullLtllig  pvrjury  ljLf.ji'  .     "■ 

916.  A  prelentment  !■  an  InfoTmal  statement  in  nrit- 
JDg,  by  tbe  grand  jnry,  lepresentlng  to  tba  court  that  t, 
public  offeOM  baa  been  committed  which  la  triable  In  tbe 
county,  and  tliat  there  is  reasonable  gronnd  for  believing 
that  a  particular  IndiTidnal  named  or  described  therein 
hummmltted  it. 
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ProMntment.— A  pTMentment  found  not  on  the  knowledge  of  any 
of  the  ffrand  Jury,  but  upon  Informadon  delivered  by  others  to  them, 
Rhoulu  be  abated  on  plea  of  (XviewiMX6—SuUe  v.  Love,  4  Humph.  2d»; 
■ee  also  1  Hawks,  S52. 

917.  An  indictment  is  an  accusation  in  writing^,  pte« 
sented  by  the  grand  jury  to  a  competent  court,  charging;  a 
person  with  a  public  offense. 

The  charge  mentioned  In  this  section  Is  not  the  same  as  the  charge 
mentioned  in  S  858-44  CaL  fi67. 

918.  The  foreman  may  administer  an  oath  to  any  wit- 
ness  appearing  before  the  grand  jury. 

Fexinry  may  bo  committed  in  proceedings  before  the  grand  jury -41 
Cat.  fi63: '24  Ark.  691 ;  4  Bladcf.  S»;  2  Cusb.  212;  8  Watts.  W;  2  fiob.  (Va.) 
7i^;  14  Cuuu.  4.;7;  S  Watts,  M;  1  Car.  A  K.  619.  8  e  2  Parker  Cr.  R. 
870.  The  Mitnefti  to  be  sworn,  no  that  if  his  evidence  lsfaL>ebe  may  l>e 
pruitecuted  for  perjury— 16  Couii.  467;  2  Parker  Cr.  K.  670.    The  Tore- 

?\iiu  iiiay  administer  the  oath— 6U  Ua.  6ti6;  77  id.  4d4.   See  66  Pa.  SU  li>9. 
imtntf  5  Cold.  26. 

919.  In  the  investigatiott  of  a  charge  for  the  purpose 
of  either  presentment  or  indictment,  the  grand  jury  can 
receive  no  other  evidence  than  such  as  is  given  by  wit- 
nesses produced  and  sworn  before  them,  or  furnished  by 
legal  documentary  evidence,  or  the  deposition  of  a  wit- 
ness in  the  cases  mentioned  in  the  third  subdivision  of 
section  six  hundred  and  eighty-six.  The  grand  jury  can 
receive  none  but  legal  evidence,  and  the  best  evidenf  e  in 
degree,  to  the  exclusion  of  hearsay  or  secondary  evi- 
dence. 

Depositions  taken  before  a  magistrate  upon  examination  of  accused 
may  bo  used  before  the  grand 
tify  before  tho         " 


grand  Jury  can 
Tex.  428. 

920.  The  grand  jury  is  not  bound  to  hear  evidence  for 
the  defendant;  but  it  is  their  duty  to  weigh  all  the  evl« 
dence  submitted  to  them,  and  when  they  have  reason  to 
believe  that  other  evidence  within  their  reach  will  explain 
away  the  charge,  they  should  order  such  evidence  to  be 
produced,  and  for  that  purpose  may  reqcdre  the  distxicfc 
attorney  to  issue  process  for  the  witnesses. 

921.  The  grand  jury  ought  to  find  an  indictment  when 
all  the  evidence  before  them,  taken  together,  if  unex- 
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plained  or  nncontradictcd,  would,  in  their  judgment,  wam 
rant  a  conviction  by  a  trial  jury. 

ETidence  to  warrant  conTlction.— Tf  all  the  eTl<1<*nce  before  thna 
wouldnot  warrant  a  couvlctloii.  tliey  ought  not  to  flud  an  iiullctmeiit— 
19  Cal.539.  Theinraud  Jury  are  not  to  deteriuiue  tlie  degree  of  tlie 
offense—U  CaL  211. 

922.  I  f  a  member  of  a  grand  jury  knows,  or  has  reason 
to  beliere,  that  a  public  offense,  triable  within  the  county^ 
has  been  committed,  he  must  declare  the  same  to  his  fel- 
low-jurors, who  must  thereupon  investigate  the  same. 

923.  The  grand  jury  must  inquire  into  the  case  ot 
every  jwrson  imprisoned  in  the  jail  of  the  county  on  a 
criminal  charge  and  not  indicted ;  into  the  condttiou  and 
management  df  the  public  prisons  within  the  county;  and 
into  the  willful  and  corrupt  misconduct  in  office  of  public 
officers  of  every  description  within  the  county. 

Duty  to  inquire  Into  cases  of  prisoner8r-49  Cal.  651. 

924.  They  are  also  entitled  to  free  access,  at  all  rea- 
sonable times,  to  the  public  prisons,  and  to  the  examina- 
tion, without  charge,  of  all  public  records  within  the 
county. 

925.  The  grand  jury  may,  at  all  reasonable  times,  ask 
the  advice  of  the  court,  or  the  judge  thereof,  or  of  the  dis- 
trict attorney;  but  unless  such  arlvice  is  asked,  the  judge, 
of  the  court  must  not  be  present  during  the  sessions  of 
the  grand  jury.  Th«  district  attorney  of  the  county  may 
at  all  times  appear  before  the  grand  jury  for  the  purpose 
of  giving  information  or  advice  relative  to  any  matter 
cognizable  by  them,  and  may  interrogate  witnesses  b^ 
fore  them  whenever  they  or  he  thinks  it  necessary;  but 
no  other  person  is  permitted  to  be  present  during  the  ses- 
sions of  the  grand  jury  except  the  members  and  witnesses 
actually  uuilcr  examination,  and  no  person  must  be  per- 
mitted to  be  present  during  the  expression  of  their  opin- 
ions or  giving  their  votes  upon  auy  matter  before  them. 

-Advice  of  district  attome7~l  Conn.  428;  7  Co  wen,  563. 

Feraont  ezolnded.— No  persons  are  permitted  to  be  present  bnt  the 
members,  and  witnosses  actually  imder  examination-^)?  Pa.  St.  30;  f 
FbUSf  167.  Any  Totunteer  attendssice  or  communication  Is  a  contempt 
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afcaiiTt-«TnLSt.M;  tPk.L.  J.MJi  SSawT-KIt  but tb* prlUMiar la 
yitHiwtWiiwpwBat.iinlMtqnamoimrf  wltmoMti   ICouii.«aa;  li 

92&  EveT7  memb«r  «f  Um  grand  ]iut  mnn  k«ep 
■ecret  wlutevei  Ln  blmielf  or  any  otIiaT  k™i>^  Juror  may 
bttTo  said,  or  Id  what  maDuer  b«  or  any  otber  grand  Juroi 
may  bare  voted  i  r  a  matter  before  Uiem ;  ^ut  may,  how- 
«Ter,  be  required  by  any  court  to  discloee  tbe  testimoD7 
of  a  wttness  ezamineil  before  tbe  grand  jury,  for  tbe  par- 
poM  of  a»c«nt^DiDg  vlietber  It  is  consiaient  with  that 
(iven  by  the  nltnesa  before  the  court,  or  to  disclose  tbe 
teatimony  given  before  tliem  by  any  person,  npoa  a 
cbargs  agaloit  sucb  person  for  penary  in  siring  his  teoU- 
miAiy,  or  upon  trial  tberefor. 

ObllgBtlan  ot  »cr>C7.— T^ltneHH  cannot  take  RdTintiBe  oF  tbls 
•Mlgiiioniuar-iniLiinlnrowcutLoii  analnsl  Uiom— alCjl.SBji  T  Ired. 
Ul.  Thc/sroonlperiiUIiiiJluiUstlonBIliBevideiitiimim  IwfoTDttie 
■mini  JiUT— 13  Me.  Hi  HI  4  Uray,  ass.  A  gtaiul  Juror  uaj  bsroin- 
■wltEd  lufc-tlfT,  »ln;ii  nccei«arytor  nuDllo  IuoILcp.  aa  !■>  vlini  a  wlt- 
ftcBlHllB  dlo-UN.  II.4BI:  B.C.  3  lire t>n  <!.  K. BIG,    Tbpy  ■rucom- 

11  CilJl  in;  I  car.  *K,ii^i  a  rmiu'lV.  C, ;«;(.!  MisVeTi  IJ  tiray". 
W;  IMMlva.^i  laC<>lin.43li4  DriiJ.i,  m:  3  1V:1I[.4..'»>!  l  hub.  iVa' 
%:  IS  Ontc.flJtiS  lUackr.Sl;  4  l^l.i.-;;  41  la.s-l;  7  IrfiL.i.s:  2^111 

JB.c,n89iWMtM.iWiSJiii.ai:i(rwn.ic-    -■    ■  •■ '-    ■- 

t  nntk.ltl:  mira,t  \liin.M-.\  I'^Lt  in<-y 
nnlli:(lir«llll|>irlt— ClurLclt.  U,  Ij  1  Uan 
Ml:41Iui[a.llli*:>]i1.3l'<iii<ir^lxelu.'HitU 

dlrbimc-lii roan. «I(  IDrul^mjHUu.uaiijiixiii.xoi  dji<i..iiD; 
mfra.<Abi>.Ii.);.U;a.«a«l^]i.4s.  Ba.U>B  district  nUOropy  Its 
•i>iiin>tant  vrltnoH  to  nror*  iiirjiirr  ot  awllntn  before  the  gninil  Jury 
—Hind.  Mi  nn  I  liHiU.UHi  (i>ii  li»  It  iiuouiMliiiit  toteatlTviaarieC 
irblcbwUlliD|ieiicli  tbe  venllc(-UUa.S2i  U  Vt.4B9:  1  Law  Bepun- 

927.  A  grand  juror  cotinot  be  qneetioned  for  anytblng 
be  may  Bay,  or  any  vote  be  may  give  in  the  grand  jury, 
relative  to  a  matter  legally  pending  before  tbe  jury,  ex- 
cept for  a  perjury  of  wbich  lie  may  bave  been  guilty.  In 
making  an  accusation  oi  giving  teatimony  to  bia  fellow- 

926.  It  Bball  be  tbe  dnty  of  tbe  grand  jury  annually 
to  make  a  careful  and  complete  examination  of  tbe  books, 
tecords,  and  accounta  of  all  tbe  officers  of  tbe  county,  a&d 
especially  thoae  pertaining  to  tbe  revenne,  and  report 
tkeieon;  and  If,  lit  their  judgment,  the  servioes  of  an  expert 
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ire  necessary,  tbey  shall  have  power  to  employ  one  at  an 
agreed  compensation  not  to  exceed  five  dollars  per  day, 
payable  as  other  county  charges.  The  Judge,  upon  the 
impannelment  of  such  grand  jury,  shall  charge  them  e»« 
peoially  as  to  their  duties  under  this  section.  [In  effect 
VprU  IGth,  1880.  ] 
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CHAPTER  IV. 

PBESSNTIOENT.  AlTD  PBOCEEDDTOS  THXBEOV. 

S  981.  Presentment  must  be  by  twelve  grand  Jnron,  etc 

S  932.    Must  be  presented  to  the  court  and  filed. 

S  93S.  Court  most  direct  a  bencb-warrant  If  facts  constltate  a  pnbUe 

offense. 
I  Mt.   Bencb-warrant,  by  wbom  and  how  issued. 
S  835.    Form  of  bench-warrant. 
I  MS.   Bench-warrant,  bow  senred. 
I  817.  Proceedings  of  magistrate  on  defendant  being  broni^ht  befoM 

liim. 

931.  A  presentment  cannot  be  fonnd  without  the  con- 
currence of  at  least  twelve  grand  jnrozs.  When  so  found, 
it  must  be  signed  by  the  foreman. 

Bee  M  CaL  103;  |M»f<.  1 840,  and  note. 

932.  The  presentment,  when  found,  must  be  present 
ed  by  the  foreman,  in  presence  of  the  grand  jury,  to  tho 
court,  and  must  be  filed  with  the  clerk. 

933.  If  the  facts  stated  in  the  presentment  constitute 
a  public  offense,  triable  in  the  county,  the  court  must  di- 
rect the  clerk  to  issue  a  bench-warrant  for  the  arrest  of 
the  defendant. 

934.  The  clerk,  on  the  application  of  the  judge  or 
district  attorney,  may  accordingly,  at  any  time  after  the 
order,  whether  the  court  be  sitting  or  not,  issue  a  bench- 
warrant,  under  his  signature  and  the  seal  of  the  court, 
into  one  or  more  counties. 

935.  The  bench-warrant,  upon  presentment,  must  be 

substantially  in  the  following  form:   County  of . 

The  People  of  the  State  of  California  to  any  sheriff,  con- 
stable, marshal,  or  policeman  in  this  State:  A  present- 
ment having  been  made  on  the day  of ,  eight- 
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een ,  to  the  Superior  Court  of  the  County  of • 

chargius  C.  D.  with  the  crime  of ,  (designating  it 

generally)  you  are  therefore  commanded  forthwith  to  ar- 
rest the  above  named  C.  D.,  and  to  take  him  before  E.  F^ 
a  magistrate  of  this  county;  or,  in  case  of  his  absence  or 
inability  to  act,  before  the  nearest  and  most  accessible 
magistrate  in  this  county.    Given  under  my  hand,  with 

the  seal  of  said  court  affixed,  this day  of ,  a. 

D.  eighteen .    By  order  of  the  court.    [SeaL]    G. 

H.,  clerk.    [In  effect  April  12th,  1880.] 

A  bench-warrant  is  fufflcient,  If  it  deacribet  the  offense  genenily 
— »  Ga.  75. 

936.  The  bench-warrant  may  be  served  in  any  county, 
and  the  officer  serving  it  must  proceed  thereon  as  upon  a 
warrant  of  arrest  on  an  information,  except  that  when 
served  in  another  county,  it  need  not  be  indorsed  by  a 
magistrate  of  that  county. 

See64CaL103. 

937.  The  magistrate,  when  the  defendant  is  brought 
before  him,  must  proceed  upon  the  charges  contained  in 
the  presentment,  in  the  same  manner  as  upon  a  wanrant  of 
arrest  on  an  information. 
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TITLE  V. 

Of  the  Indictment. 

Chap.  L    Fnmnro  and  Pbbssntment  of  tbe  Indict- 
MBNT,  $§  940-5. 
n.    Bulbs  or  Plbadino  and  fobm  ov  thb  In- 

DIOXMBMT,  §§  948-72. 


k 


It  tooiul,  dapodUoDi  t\ 


Ml   Indictment,  bow  preMnted  *nt1  Ued. 

M.  ProceeilliigawliaadetnidHitliiiotlnoiutodr. 

HO.  An  iDdlotment  cannot  be  found  wltboat  tbe  eon- 
carrenca  of  at  least  twelve  grmid  Juiois.  Wlien  ao  found 
It  must  bet  indoned  "At  uo  bill  "  and  tbe  indoraement 
mu    be  B  gn  d  br  the  foieman    f  the  grand   ury 

tia.MI  a  luwa,!  9,U  d  IB,  a  Ciuta.  W  UluU  11  8  Lagb 
!Bi  On.  all.  HI  1  Burr  lOM  1  Ofscn*  t  I  dlnparored  Ke  H  Oi 
fi,  1  trtuli  »a,  M  n  fi.  U.  An  ImUctmnit  found  hy  twe  ts  li 
OMLUttaiHili  tie  amid  101?  owtnf  to  dwtli  or  abwncc  murcwa. 
Ina  SM  tum  nlnecaen  M  lbs  (Ime-H  C>L  (B  Id  17  M  Id  ta  ■» 
mLw  aiil.lt  1  If  SHtlun  twelve  eonenr,  tba  dcfert  ti  nuKl-s 
cariM,  MHb  '9,  BI.eJgb,7tI  i  iKd.  H  Ij  SmedH  Jk  H. «  Cro. 
EI11.KL  An  liHUctraeutfor  murdar  mnbs  round  bythlrteen  nipin 
Ion  of  a  JuTT  ot  Blxlaflu  pflrsonB,  IbroB  UTluff  l»fln  exoiued  by  tbe 
«art~MCa1  lit,  •pnroTlngllCBl  H9  At  coDinan  law. any  number 
DiHD  IwelvB  to  Iwenlr-thrM  ti  >  lain]  gtaad  ]uit-'M  Me  la  1  ind. 
la  I  Hu  npb  a  3   BB    4  La  An  B.        C  ist   [4  .     E       f  3       In 


Ih<%ilVi  81lft^rM«*t8l.%i lWt.3^'uioMhili8ln'd<»»inenl 
Ml  ud  IneomailM  toMl  omlMloii.  wlura  tbe  ilgnatiii*  M  tkefore- 
ttliLS^I  (lowa.Uli  lTlItnii.ni  lHMrki,(»i  tSM.T.Ut. 
Bltnitore.— WlMia  tbe  eaptioo  and  bodj  ef  tbe  Indictment  detls- 
nici  tbe  fonnur  wliere  It  wu  lennd.  tbe  name  of  tbe  coouty  uee'i  "■» 
»Mfled  to  the  ■tgnacnn  of  the  dtatrict  atloTDoy— «  C»l.  IM.    f 


941.    If  tvelve  grand  jnron  do  not  conanr  tn  finding 
u  Indictment  against  a  defendant  wlio  had  been  beld  to 
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answer,  the  depositions  and  statement,  if  any,  transmitted 
to  them  most  be  returned  to  the  court,  with  an  indorse- 
ment thereon,  signed  by  the  foreman,  to  the  effect  that  the 

charge  is  dismissed. 

Xndonamant.— This  section  prescribes  how  ui  Indictment  most  be 
Indorsed  and  presented— M  CaL  38.  The  objection  tliat  tlie  Indictment 
Is  not  Indorsed  must  be  taken  br  motion,  before  demurrer  or  plea, 
or  the  defect  Is  walyed— 28  Cal.  272:  S4  id.  808:  6  He.  878;  2  GreenOi 
270;  4  111.83;  1  Meigs,  109s  23Iiid.8-ij  28  Ala.  773;  8  Ho.  247;  Id.  388; 
6  S>aua,290;  8  Hompli.118;  88  Hiss.  428;  lHoni8,832. 

942.  The  dismissal  of  the  charge  does  not  prevent  its 
resubmission  to  a  grand  jury  as  often  as  the  court  may  di- 
rect.   But  without  such  direction  it  cannot  be  resubmitted. 

Dismissal  of  charn.— When  the  grand  jury  has  dismissed  a  cbarge, 
the  court  may  dismiss  the  action,  and  dliichaive  the  prisoner  from 
custody  and  sureties  from  their  obUgatious,  unless  it  lias  reason  to 
believe  that  the  jury  at  the  succeeding  tenu  may  properly  indict  falm 
— M  CaL  413.  This  section  is  to  be  considered  la  eonuectloii  witb  S 130 
of  this  Cod»-M  CaL  418. 

Oonstmctlon.— This  section  Is  to  be  considered  In  connection  with 
f  1383  of  th  is  Code— 54  CaL  4 13.  Upon  such  dismissal,  the  power  of  the 
court  to  resubmit  ceases-M  CaL  41'i,  ezpialniiig  62  id.  463.  It  Is  In  the 
nature  of  a  uonsult—M  Cal.  412.  When  an  action  has  been  dismissed, 
a  new  action  may  be  commenced  on  any  subsequent  day— M  CaL  412. 
See  Jbopabdt,  atutt  page  17. 

.  943.  When  an  indictment  is  found,  the  names  of  the 
witnesses  examined  before  the  grand  jury,  or  whose  dej[H 
ositions  may  have  been  read  before  them,  must  be  in- 
serted at  the  foot  of  the  indictment,  or  indorsed  thereon, 

before  it  is  presented  to  the  court. 

Names  of  witneases  to  be  Inserted  before  the  Indlctmeat  Is  pre- 
sented to  the  court— 4tf  CaL  149.  If  not  Inserted  at  the  foot  of  the  in- 
dicuiient,  or  iudui-sed  thereon,  and  defendaut  fails  to  talce  advantage 
of  the  ouilS8ion  at  the  time  of  his  arraignment,  the  objection  is  deemed 
v^ai  ved— iJ  Cal.  848;  20  id.  112;  see  ti  id.  W;  21  id.  3<i8.  It  is  not  an  ob- 
jection to  a  witness  being  sworn  at  the  trial,  whose  name  Is  not  on  the 
lurlictuient-22  CaL  348:  28  id.  272:  20  id.  503;  84  id.  808:  28  Hlch.  406; 
2  Va.  Can.  3:  id.  20.  See  post,  SOf).V  Whenever,  by  statute,  the  in- 
dorHenient  of  the  names  of  witnesses  is  required,  its  omission  can  be 
taken  ad  vantage  of  liy  luutiou  to  quash  demurrer  or  plea,  if  not  by 
mutiou  lu  arrest--6  llow.  (Htes.)  730 j  13  Smedes  A  H.260;  6  Ho.  640; 
lU  id.  107;  10  id.  224;  8  Dana,  474;  10  Yeig.  230;  8  FIa.262.  Contra.  1  Ala. 
855. 

Bill  of  partlctdara.— The  defendant  Is  not  entitled  to  a  bill  of  pai^ 
tlcuiars  of  the  evidenoe  relied  on  to  sustain  the  Indictment— 68  CaL 

230. 

944.  An  indictment,  when  found  by  the  grand  jury, 
must  be  presented  by  their  foreman,  in  their  presence,  to 
the  court,  and  must  be  lUed  with  the  clerk. 
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Lidictment,  how  presented*— Tbis  section  prescribes  the  manner 
of  presentments— 54  Cal.  38.  An  indictment  is  not  vitiated  by  the  Cset 
tbat  one  cbailenged  and  excluded  from  tbe  deliberation  of  the  case 
appears  In  the  court  with  the  other  crand  Jurors  when  the  Indictment 
is  presented— 20  Cal.  IM.  If  the  indictment  is  not  presented  tn  the 
manner  prescribed,  it  may  be  set  aside  on  motion— 46  CaL  148.  An 
indorsement  that  it  was  presented  by  the  foreman  of  the  jury,  and  In 
tbeir  presence,  is  not  essentiaL  This  fact  will  be  presumed— 21  CaL 
36S;27id.67. 

To  be  filed-81  K.  C.  516:  42  Ind.  393:  59  Dl.  68;  2  Ya.  Gas.  527:  3  Iowa, 
349;  2  Cold.  184;  6  Ired.  440;  see  5  W.  Ya.  510:  53  Miss.  685;  41  Tex.  461; 
1  Tex.  Ct.  App.  664 ;  8  lU.  71 :  8  Terg.  166;  7  Humph.  155. 

945.  When  an  indictment  is  found  against  a  defend- 
ant not  in  custody,  the  same  proceedings  must  be  had  as 
are  prescribed  in  sections  nine  hundred  and  seyenty-nine 
to  nine  hundred  and  eighty-four,  inclusive,  against  a  de- 
fendant who  fails  to  appear  for  arraignment. 

Lidictment  may  be  found  aoainst  one  not  in  custody— 55  Gal.  386; 
but  if  he* is  never  arrested,  the  proceedings  can  go  no  further— Id. 
A  party  arrested  on  %  I)ench-warraut,  on  which  an  order  Is  taidorsed 
admitting  him  to  baU,  Is  entiUed  to  dlscbarge  on  execution  of  a 
lecognlzaace— 27  Cal.  272. 
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CHAPTEE  n. 

BULBS  OV  PLBADnra  AND  FOBM  OF  THB  ZNI>ICIMEirT. 

f  948.  Form  of  and  rales  of  pleading. 

S  949.   Flnt  pleading  by  the  people  Is  Indictment,  or  inf  <nrmatioa. 

S  950.  Indictment,  or  Information,  what  to  contain. 

S  961.   Form  of. 

I  983.  It  mut  be  direct  a^d  certain. 

I  9SS.  When  defendant  is  Indicted  by  flctltions  name,  etc. 

{  964.  Must  chaise  but  one  offense  and  in  one  form,  except  where  it 
may  be  committed  by  different  means. 

{  966.  Statement  as  to  time  when  offense  was  committed. 

{  966.   Statement  as  to  person  injured  cmt  Intended  to  be. 

{  957.  Constraction  of  words  used. 

S  988.  Words  used  in  a  statute  need  not  be  strictly  pursued. 

f  959.   Indictment  or  information,  when  sufficient. 

{  969.  Not  insufficient  for  defect  of  form  not  tending  to  prejadlce  de- 
fendant 

I  961.  Presumptions  of  law,  etc.,  need  not  be  stated. 

f  962.  Judgments,  etc.,  how  pleaded. 

f  968.   Private  statutes,  bow  pleaded. 

S964.  PleadUig  for  libel.  ^ 

I  966.  Pleading  for  forgery,  where  instrument  has  been  destroyed  or 
withheld  by  defendant. 

I  966.   Pleading  for  perjury  or  subornation  of  perjury. 

S  967.   Pleading  for  larceny  or  embezzlement. 

S  968.  Pleading  for  selling,  exhibiting,  etc.,  lewd  and  obscene  bookSi 

S  968.  Previous  conviction  of  another  offense.   [Bepcaled.  j 

S  970.   Indictment  against  several,  one  or  more  may  bo  acquitted. 

S  971.  Distinction  between  accessory  before  the  fact  and  principal 
abrogated. 

{  972.  Accessory  may  be  indicted  and  tried,  though  principal  has  not 
been. 

948.  All  the  forms  of  pleading  in  criminal  actions,  and 
the  rules  by  which  the  sufficiency  of  pleadings  is  to  be  de- 
termined, are  those  prescribed  by  this  Code. 

Rules  of  pleading.— The  Criminal  Code  was  designed  to  work  the 
same  change  in  pleading  and  practice  on  crlmlnaTsctions  which  is 
wrought  by  the  civil  Code  in  civil  actions— 27  Cal.  510.  The  form  of 
Indictment  and  rules  by  which  the  sufficiency  of  pleadings  are  deter- 
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mined  most  be  sought  for  in  its  proyision9-28  CaL  206;  19  id.  W:  21 
bL  403;  27  Id.  610;  34  id.  200:  37  id.  ^:  89  id.  55. 

949.  The  first  pleading  on  the  part  of  the  people  is  the 
indictment  or  information.    [In  effect  April  9th,  1880.] 

950.  The  indictment  or  information  must  contain— 

1.  The  title  of  the  action,  specifying  the  name  of  the 
court  to  which  the  same  is  presented,  and  the  names  of  the 
parties. 

2.  A  statement  of  the  acts  constituting  the  offense,  in 
ordinary  and  concise  language,  and  in  such  manner  as  to 
enable  a  person  of  common  understanding  to  know  what 
is  intended.    [In  effect  AprU  9th,  1880.J 

Caption.— Entltlinff  an  indictment  specifying  the  name  of  the 
court,  as  of  the  County  of  San  Francisco,  or  as  the  City  and  County  of 
Sau  Francisco,  U  8ufflcieut>-14  CaL  572;  and  see  10  id.  21. 

Subd,  1.  The  indictment  must  ho  certahi  as  to  the  defendant's 
name— 58  Ind.  667;  but  nvhen  once  given  in  full.  It  may  be  repeated  by 
the  ciuristlaii  name  ouly— 65  Me.  Ill;  but  each  couut  must  describe  liim 
by  hid  full  uamo— 6  Gray,  478;  1  Denlson,8d({;  see  1  Eng.  165.  MUnomer 
of  defendant  must  bo  taken  advant£W^e  of  by  pica  in  abatement— 15 
He.  122;  29  id.  82»;  1  Mass.  76;  1  Met.  151;  119  Mass.  199;  82  Iowa,  17;  54 
Ala.  155;  2  Ya.  Cas.  2U;  1  Tex.  Ct.  App.  5;il.  If  a  man  renders  it  doubt- 
ful wlukt  his  true  name  is,  he  cannot  complain  of  the  misnomer— 2 


Ind.  821 ;  63  UL  431.  An  allegation  charging  defeni^t  as  **  superintend- 
ent of  common  schools,'*  is  sufElcient~^9  Cal.  425;  see  35  id.  114.  Names 
are  used  forihe  purpose  of  identification— 6  Cal.  212;  and  the  use  of 
hiltials  by  Avhlch  the  party  may  be  more  readily  known  and  identified, 
though  varying  from  the  true  Initials,  is  not  a  fatal  error— 37  Cal.  280; 
so,  an  error  in  the  initial  of  a  middle  name  is  immaterial— 20  Cal.  435; 
see  'iJ  id.  263;  34  id.  190;  6  Pac.  C.  L.  J.  610.  Where  the  name  of  defend- 
ant vras  prefixed  by  the  initial  letters  of  his  christian  names.  It  was 
held  good  oil  motion  for  arrest  of  judgment— 37  Cal.  280;  see  10  N.  H. 


Barb.  25:);  2  Co  wen.  463;  20  Iowa,  S8.  6eo7  Kng.G^J;  4ilnd.4»3;  lOAlo. 
8^1;  1  Ld.  Raym.  562;  as  the  law  does  not  recognize  more  than  one 
clurlstiaii  name— 14  Tex.  402;  20  Iowa,  1*8;  contra,  I  Pick.  388;  and  see  3 
id.  3uJ;  40  Me.  438. 

Principal  and  acceesory.— Under  an  indictment  which  cliarges  de- 
feiitlaiit  as  principal,  ho  cannot  bo  found  guilty  if  the  evidence  shows 
hhn  to  have  been  an  accessory— 41  Cal.  4^1;  3d  id.  75;  40  id.  129.  An 
indictmc ut  agaiiuit  an  accessory  must,  in  addition  to  other  matter, 
contain  all  the  averments  necessary  iii  an  mdlctmenti^alnsttheprin- 
Ci]Mii.  and  it  must  therefore  allege  that  the  crime  of  the  prmclpalwas 
coujittitted  before  It  was  found  and  presented— 50  CiU.  416;  81  id.  567. 
He  must  be  indicted  in  tho  county  where  the  accessorial  act  was  com- 
mitted—27  Cal.  340;  see  40  id.  599.    See  ante,  §  31. 

Subd.  2.  Statement  of  offenae.— Facts  necessary  to  constitute  the 
dime  must  be  stated-6  Cal.  2U7 ;  id.  238 ;  9  id.  31 ;  id.  275 ;  20  id.  79;  see 


§  951  KUhEa  or  puuoiva.  8SS 

i7  M. !«:  In  ordinary  uiil  conoUe  lai.sii»se,  una  !n  snch  n  ira7  tbat  a 

EnoD  at  ordinary  undfniuiiiliuii  call  kiiour  wlial  In  Intended— H  Cal. 
All  tlu  matters  luuscLeevthirtli  lunhldi  lla  irleglUCrcotHlats— 
(1  CbL  201.  £>ory  kTenuput  Ihnc  ti  luiHliuitliilly  Dee&iory  to  eoabM 
dereudBntCodetcndLIiiuk-LtiiiiuilwKUKd— uOal.Ui  and  tbe  ouiU- 

iLiregBnleil— WBUtgW.  ll^iiSlurijli.  1*:  aJHiiiii.BT.  ir  Itdttestiot 
•mutantblly  coiiturtu  lo  iba  rpyui-ltei  or  ihia  Bwtlon.  It  ii  demor- 
rablu— (lUid.  s  0.  [i|juuiinoiij:iiu»inii)aincro™iclraJo|iijf  Ihw— 
liia"-iji;al,-;iili  ican.-.'M-.  I  Uiwbvs.Hs  ;iN.  U.Sw':  SL  Ind.  laj  a 


951.    It  may  be  suliatiiutiallf  In  the  f oUoning  form; 
Ibe  People  of  the  State  of  CuUfomia  against  A.  B.,  in  the 

Superior  Court  of  the  coonty  of ,  tlio day  of 

,  i.  D.  eighteeo .    A.  D.  is  occnaed  by  tb» 

graad  jury  of  the  county  of ,  by  tbia  indictment,  (or 

by  the  district  attorney  by  this  iufonuatloii)  of  tlie  crime 
of  {giving  its  legal  appellation,  audi  as  murder,  arson,  or 
tlielike,  ordeslji^natlngitas  felony  or  misdemeanor),  com- 
mitted as  follows:  Tlia  said  A.  B.,  on  ttie day  of 

A.  D,  eiglitoen ,  Bt  the  county  of ,  (here 

sat  forth  tlie  act  or  omission  cbarged  as  an  offense)  con- 
trary to  the  form,  force,  and  effect  of  tbe  statute  ia  sucli 
case  made  and  provided,  and  against  the  peace  and  dip 
nity  of  the  people  of  Clie  State  of  Gallfomia.  [In  eSect 
April  UtU.  18S0.  ] 

Formotindlctment.— FarmDnlei^-M0aJ.!i)9!  ta11owed-<I IrL  icci 
c]l:i>d>3Ild.:MilJld.  390;  for  forgeir-e  Pac.  C.  I.  J.  6iii  for  larceny 

laruy.  and  uuc  fatal— u  Col.  U  i  S9  Id.  ajt ;  /no.  tli.  II  Is  Da(^^» 
iarv  10  tate  In  tenua  tliab  it  la  a  felony,  or  a  mlidaiueucii^a)  Cat  117; 
and  imood  not  state  Uie  dugroe  of  Uie  crline-21  Id.  MSiud  tSs  vtai 
"leloalowlr'DeeaniiClHuMHl— 71<1.4i>ti  aHUI^;  2i  Wewl.  irti  ilC 
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Y.  Sm;  IS  1>a.  St.  95:  7  Serg. «  R.  423;  5  Ohio.  1 ;  Cald.  997;  9  Awt  P.  C. 
IftS:  but  see  2  Md.  376.  So,  "unlawfully*'  and  other  aggravating  terma 
uceil  not  be  used— I  Low.  3U5;  4  luwa.  dOJ;  b-i  lud.  514;  3  Ho  sk.  376;  1 
Mo.  iJii;  27  Vt.  103;  23  N.  H.  3il.  la  an  inaictment  for  dealing  faro, 
Ueslguatlu^  the  offense  as  a  felony  i"*  Kufflcienl^U  Cal.  572.  An  erro- 
neous appellation  or  noappellatlon  of  the  offoutfe  Is  of  no  consequence, 
If  the  act<9  as  defined  by  BtaiUte  are  siifflcifiiily  stated— Si)  Cal.  8^6:  14 
id.  hUb.  The  maxim  of  itieut  sonans  does  not  apply  to  an  liuUctment 
charghig  **  larcey  '*  for  larceny— tf  Fac.  0.  L.  J.  322. 

952.  It  must  be  direct  and  cerfoiu,  as  it  regards-* 

1.  Tlie  party  charged. 

2.  The  offense  charged. 

3.  The  particular  circumstances  of  the  offense  charged^ 
when  they  are  necessary  to  constitute  a  complete  defense. 

Most  be  direct  and  certain.^&l  Cal.  372;  20  Id.  80.  If  the  language 
Is  callable  of  two  Interpretations,  only  oue  of  which  imports  a  cbarse« 
the  itidictnieut  Is  not  good— 3A  Cal.  671.  The  kkw  does  not  reoufre 
greater  certainty  than  the  nature  of  the  case  affords— 34  Cal.  llll;  M 
iiL  247. 

Sitbd,  1.  As  to  party  charged— 14  Cal.  30;  34  id.  200;  A3  CaL  616.  See 
anie^  i  iiSO,  subd.  1,  note. 

Subd.  2.  As  t9  the  ofibnse— 14  Cal.  80;  20  Id.  80;  34  Id.  209;  53  Id.  616. 
TVheru  the  Indictment  charged  the  offense  as  "  larcey/'  instead  of  *<  lar- 
ceny ,*'  it  was  held  tUiU  no  offense  was  charged— 6  Pac.  C.  L.  J.  328. 
Tho  substantial  facts  must  appear  with  stfeh  ceitalnty  as  will  enable  a 
man  of  ordinary  iutellUrence  to  understand  what  is  intended*  and  to 
euablo  the  coui't  to  pronoiuice  a  pri>per  Judgment— 4  CaL  23d;  9  id.  676; 
10 id.  50;  31  id.  id3;  35  Id.  671;  40  Id.  55. 

Sabd.  3.  As  to  the  circnmstancea— 14  Cal.  30;  when  necessary  to 
cousUtute  »  complete  offense— 34  id.  20»;  47  id.  102;  49  id.  395.  If  It 
docs  not  iinbstantlaUy  conform  to  the  requirements  of  this  section  it 
is  demurrable— 4')  Cal.  3!;5.  As  to  larceny  by  bailee— 19  Cal.  601.  As- 
sault with  deadly  weapon— 12  Cal.  3.U  See  notes  under  SI  950,  950. 
Where  an  act  contains  several  provisions,  an  indictment  for  violating 
it  must  state  tlie  peculiar  provisions  which  the  person  intended  te 
violate-52  CaL  201.   See  ante,  §  U50,  note ;  and  post,  i  050  and  note. 

953.  When  a  defendant  is  charged  by  a  fictitious  or 
erroneous  name,  and  in  any  stage  of  the  proceedings  his 
true  name  is  discovered,  it  must  be  inserted  in  the  subse- 
quent proceedings,  referring  to  the  fact  of  his  being 
charged  by  the  name  mentioned  in  the  indictment  or  in- 
formation.   [In  effect  April  9th,  1880.] 

Constitntionality.- This  section  is  not  in  Yiolatlouof  art.  I,  S  18,  of 
the  Constitution  of  Calif omift-6  Cal.  213.   See  Const.  Prov.  ante,  p.  17. 

Indictment  in  wrong  name.— If  defendant  is  Indicted  by  a  wrong 
uune,  and  so  states  when  asked,  and  gives  bis  true  name,  the  true 
name  must  be  substituted,  and  all  af  ter-proceedlAgs  be  had  in  that 
iiame-42  Cal.  60;  see  5  Iowa,  434. 

954.  The  indictment  or  information  most  ohaxge  but 
one  offense,  but  the  same  offense  may  be  set  forth  in  dif* 


ferent  forms  under  different  coants,  and,  when  theotfenso 
ittk7  be  oommlited  by  ihe  a»e  of  difCeieot  means,  the  means 
mnf  be  alleged  in  tbe  altieniatiTe  in  the  Mma  count.     [lu 

efCnctAprilOtli,  1880.] 


:li  dJorgi^A  tufsUuTr 


araDerpetnUil  by  ilie  saaio  pi'rson.  at  the  saiaa  tlms,  ther 
iliufouBo([eusi!--'fCaL*(l];<Dau!i.a]ai3Har.*  J.4»;i 


iUt;  orili'iiriuignipij,iuid  Buwiu  to  commit  It,  I*  not  rhiirs'nB  two 
oDpiik)~U  tBlTsu.   ir  ibo  iDaJctmenlrDuaini  marc  itiaiioiie  coiiiiC, 

AltWnaliT?  F>!1»"^1  !-'■>(■  -All-I3<1'>n-  'r   th"  nltenuitlve  ttro  prr- 

-IJVt  i.r,  ■    ■  .'.-'ilio  projwrEy or ilio 

KkLE'!l'il."i~'  /iii^''intifwi'ic'o'i(fl)?Du'tlie-lil«li. 

wiyori.ii  ■-■mil— JVe»tes,4[;:9eBi4CDaaTB»! 

UAlA.tl.  ,  '^r"iauiBU«>ntloal]_fBI^irbPaii 

lulnilucediii'vnuineriitluxneantlveaveTnieuu'loc'icluaeexeFutlolU 
InaMUuM— HN.  H.UDj  iwrViLU^  Wtaen  ttis  Biabuu  tuiuucnto 
■rrenl  acta  dUJimctmiT,  tlis  ludlctmeDt  slumld  cbuve  Uuaa  in  [da 
««iiJuuc(lVB-inCal.3a3ild.U3i  31  Id.  MS. 

9SS.  Tha  piaclae  time  at  which  tbe  offense  was  com- 
mitted need  not  be  stated  Id  tbe  iadictment  or  infoima- 
tion,btttlt  may  be  alleged  to  bave  been  committed  at  noy 
time  before  the  findiDg;  or  filing  ttieteof,  except  where  the 
time  is  a  material  ingredienc  in  the  oSense.  [In  eOeet 
ApiU  9tb,  1880. 


ie  taailMrldrto  tba  ^uUuit  dTtiio  lailktmeiAni 

__^ _iL«»:«lrl.SU|SW»b.oronS9ill}ny,te3i  lUUo. 

(M|Maa.«BillU.W:llU.a9S{>0AJB.Bl;lStewt  AF.Hi9:n 
lPali.aB;  <H!innB.iM;lHlaa,tUi  tWawU,  M)  11  IM.  H:  bal  It 
uw  dw  uilfnuil  bs  nowonBDi  m  Um  ttauUneths  ImUctmeiK  fa  bMl— 
inn£^QTlieWm.lUtliBeTR.*E.*i»iWTei.«<i;  lSVt.i9l;  gatd. 
•7.  inientin»l*liBiK9Biit.coiuB  *U1  inquire  iuto  a  day.  or  rrat> 
tloDslponiauutiid^— l4Ca].G;i.    Tb«  Mle^tloD  at  a  iluTwIttaln  a 

■Tct  It  wouJii  otherwua  appear  tfiu  the  oOeme  li  bsrratl— IS  Gal.  3& 

956.  "When  an  offense  inTolvea  tbe  commtaslon  of,  or 
aa  attempt  to  commit,  a  private  injury,  aad  Is  described 
with  sufficient  certainty  in  other  respects  to  identify  tba 
act,  an  erroneoas  allegation  a»  to  tbe  person  injott^,  or 
Intended  to  be  injuteil,  is  not  material. 

StBtemsnt  aa  to  peisoa  lajnred,  aad  third  parties.— Where  a  third 

J^toaie]aionimtuowii"-S(Jiish.»lSTlia.l3Ii  S  AUeq.afl);  lild. 
Wl  a  DlacKI.  Sti:  li  lud.  imi;  i  ill.  a»;  -U  lowa,  iU:  \t  ko.  m-.  1 
KttorCr.B^eiU.    So.o(a(lec*a3edpermn-lBAri.*:ry; -illayw.  sfe; 

J  Ban).  A  AldlteOj  ir  hewasatElietlaieuiilinoniiliiiiiejQry— SOrari 
NI3;  llBIitud.  21:  1  Car.  A  K.  ]»;:  IjuCotaenvlae  l(  lie  be  reallT  luiona . 


13'N,''V.'4iai  l°Slil^Bl.Wi8T*i.£t,A 


IrnmnBlaaoi 


ettot—»Fae.  O.  U  J. « 


. . 19.  If  Wa  rompau/ natua  la  ttie 

orstylootaflrni.  thenaraea  of  tha  aeveral  lueiuueta  thould  li« 
1;  bat  II  tlniiaiiMil>e<iIacorp«tMloii,tlieliHlh»uientl)|nKHltt 
letliatfact-UtMI.MSj  UI<l.lWi  litllLuSt  tPwKerCr.S.  na, 
TO.  Tlia  avenueut  la  necenarr  vlieu  made  fa  by  aniiils— It 
1KW.70J  lSld.l4liBBart>.«3T;AFarkeTCrrB.S7i.ld,)aii«liidriM( 
«N.  J.L.  Kill  4Raw1e.U4.  An eirwuqnx alUgatloa  w  to^  nartr 
Injurril  la  not  nuiterlal-4I  Cal.  ZaL  li  tba  biegatloii  In  vbleb  ilw 
D^uainer  aupean  La  maUrlal,  l(  majr  be  rsjeeml  as  urplnsjve— 1 
FIi.-li.2i2:  ssiun.lj:  uaa.9a.  vnitratlissleadrar  inulanBke*  toaot 
one  the  namea  of  aflrm,  a  mlaaca  In  tke  pnwt  li  Iau>-^a  InO.  W. 

Oanrta  ara  xaaairadtooIaarTBBmdeiilorastbetMtaattliaTallilltT 
of  iDdlcuueuti^  preMatbaa  la  IS  aw  iiiatlW  oftUa  CoOe-^  CaL  tllj 
n  Id. !iUj  sea H ObL IM  UUnraarBtwoamuUBaiidona  at  uem  It 
EDod.lt  l9goDdoiigBneniasiBiUTeT-4  r».  cTl.  J.  SKi  a  CD>b.3lii. 
Tot  an  erroaeona  MBfrallon  ta  b«  launaHrflJ,  ttaa  oSttUe  mmt  be 
dcscrllwdliiatuerntpMtswlUisaDoleuteanamS'— ilCILIMi  IT  Id. 
>K;»ld.lN. 

957.    Tbe  nords  nsed  in  an  indictment  or  information 
ate  construed  in  their  usual  acceptance  in  common  lan- 
guage, except  such  words  and  phraaea  as,  are  deliued  by 
FBH.  coitB.-ai> 
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law,  which  are  construed  according  to  their  legal  mean- 
ing.   [In  effect  April  9th,  1880.] 

Words  constmed.— Words  and  phrases  are  to  be  constmed  accords 
big  to  their  coiamou  acceptation,  except  such  as  are  specifically  <1^ 
fiued  by  law~5  Cal.  356.    See  ante,  S  7. 

958.  Words  used  in  a  statute  to  define  a  public  offense 
need  not  be  strictly  pursued  in  the  indictment  or  informa- 
tion, but  other  words  conveying  the  same  meaning  may 

be  used.    [In  effect  April  9th,  1880] 

Statutorf  offenses.— The  Indictment  is  safflclent  if  It  charge  the 
offeuHe  iu  the  language  of  the  statute  and  fully  comply  with  %  9S9  ot 
the  Code-^i  Cal. 62i»;  21  Id. 403;  26  Id.  531 ;  19  id. 601 ;  10  id.  30»:  3  Farker 
Cr.  R.  208:  6  Cal.  4d8:  9  id.  5d4;  33  id.  !>l:  34  Cal.  114:  id.  200:  14  id.  30:  39 
id.  326:  12  Blatchf.  4.4l;  5  Bush,  316;  13  Id.  318:  14  Conn.  487;  38  id.  400: 
8  Cold.  125;  2  Gall.  5;  29  Gratt.  844;  1  Greene.  418;  2  id.  163;  3 
Hai^t.  299;  3  Gratt.  590:  82  111.  610;  84  id.  216;  46  Iowa,  662;  3  Ga.  419:  1 
Monls,  412;  119  Mass.  347;  22  Minn.  271:  67  Mo.  41;  I  McMull.  472:  57  N. 
H.  174;  1  Vt.  331;  38  Vt.  437;  3  Yeates,4dl;  5  Whart.  427;  10  W.  Va.  794; 
2  Swan.  226;  2  Strob.  474.  It  is  not  necessary  to  follow  strictly  the 
language  of  a  statute  by  which  the  offense  is  defined:  words  convey iug 
the  same  meaning  may  be  used— 35  Cal.  114;  34  Id.  Il4;  53  id.  6J9.  If  li 
alleges  all  the  acts  or  facts  which  enter  into  the  description  of  tbe 
offense,  It  i-)  sufficient— 34  Cal.  201.  If  a  statute  enumerates  a  series  of 
acts  as  coiistltutitii;  the  offense,  all  such  acts  may  be  chargeil  in  a 
siuzle  count— 28  Cal.  510;  if  it  enumerates  them  disjunctively  ao<l  the 
inmrtment  charges  more  than  one  of  them,  it  must  charge  them  con- 

iuiictively  unless  the  words  used  disjunctively  are  syuonymoua— 3S 
;al.  503.    It  should  state  the  particular  provision  of  the  act  which  has 
been  violated— 52  Cal.  201. 

959.  The  indictment  or  information  is  sufficient,  if  it 
can  be  understood  therefrom — 

1.  That  it  is  entitled  in  a  court  having  authority  to  tq- 
ceive  it,  though  the  name  of  the  court  be  not  stated. 

2.  If  an  indictment,  that  it  was  found  by  a  grand  jury 
of  the  county  in  which  the  court  was  held;  or  if  an  informr 
ation,  that  it  was  subscribed  and  presented  to  the  court 
by  the  district  attorney  of  the  county  in  which  the  court 
was  held. 

3.  That  the  defendant  is  named,  or,  if  his  name  cannot 
be  discovered,  that  he  is  described  by  a  fictitious  name, 
with  a  statement  that  his  true  name  is  to  the  jury  or  dis* 
trict  attorney,  as  the  case  may  be,  unknown. 

4.  That  the  offense  was  conmiitted  at  some  place  with* 
in  the  jurisdiction  of  the  court,  except  where  the  act, 
though  done  without  the  local  jurisdiction  of  the  county, 
is  triable  therein. 
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5.  That  the  offense  was  committed  at  some  time  prior 
to  the  time  of  llnding  the  indictment  or  filing  of  the  in* 
formation. 

6.  That  the  act  or  omission  charged  as  the  offense  is 
clearly  and  distinctly  set  forth  in  ordinary  and  concise 
language,  without  repetition,  and  in  such  a  manner  as  to 
enahle  a  person  of  common  understanding  to  know  what 
is  intended. 

7.  That  the  act  or  omission  charged  as  the  offense  is 
stated  with  such  a  degree  of  certainty  as  to  enable  the 
court  to  pronounce  judgment  upon  a  conviction,  accord- 
ing to  the  riglit  of  the  case.    [In  effect  April  9tli,  1880.] 

Subd.  I.  Entitling  indictment.— An  ladlctmcnt  may  be  entitled 
either  •'  comity  '*  or  "  city  and  comity  "—14  Cal.  672 ;  i7  1*1. 3(i3 ;  6  Id.  202. 
The  <-nptl<>a  id  no  part  uf  the  indictment— U  Halst.203;  2  liar.  (Del.)  532; 
1  Ha\vk8. 364:  i  id.  ::ul;  24  Aia.  012;  3i>  N.  II.  3.i»;  37  N.  Y.  117;  13  Yt.  (>4; 
3J  id.  iOU;  3  Woud.  319;  2 Z:vt>.  *J.  8ee  3  liaxt.  4J:);  6  Ad.  <&  E.  247 :  4  Abb. 
A  •!».  D<>c.  5\>x  ltd  purpose  in  to  state  the  btylo  of  tiie  court,  the  time 
aiid  place  where  the  Indictment  vnis  fouud,  etc.— 20  Ala.  33;  3.)  Me.  IS; 
(i  McLean,  6^;  4  Tex.  125;  1  Yei^.  2UU.  It  must  be  set  forth  with  reason- 
able certainty— ({ McLean,  .Vi;  ^  Ala.  33;  3J  Me.  78;  4  Tex.  125;  i  Yerg. 
20d.    See  ante.  §  ii5U,  note. 

Subd.  2.  Finding  of  indictment.— The  Indictment  must  allege  the 
ofleuse  commiitcd  within  iho  couuty  in  which  it  was  found— 4d  CaL 
25d ;  l>  Id.  202 ;  30  Mich.  371 ;  8  Leigh.  72  i ;  Leigh  &  C.  128.    See  ante,  S  i'dO. 

Subd.  S.  Wrong  names.- If  a  defendant  b  indicted  by  a  wrong 
name  and  so  8tates  A\hen  asked,  and  gives  Ids  true  name,  the  true 
name  must  be  substituted— 32  Cal.  b4.    See  ante,  i  i<53,  and  note. 

Subd.  4.  Jurisdiction.-**  That  defendant  at  a  time  named  was  in  the 
coimty  where  the  indictment  was  fouud,"  suiacieutly  sliows  that  tlie 
oflcu^e  was  committed  within  the  Jurisdiction  of  the  court- 44  Cal. 
4!'5;  4  HaLst.  3->7;  1  Johns.  &):  1  i  yler,  2:>5:  Leigh  &  C.  lis.  An  indict- 
ment for  an  offense  committed  on  a  vessel,  muat  set  forth  all  the  facts, 
Slvlng  the  extra*territoriai  jurisdiction  in  $  783  of  this  Code— 7  Cal.  3i)5. 
lU  indictment  against  an  accessory  must  bo  found  in  the  county 
where  the  accessorial  act  was  committed— 27  Cal.  340;  see  40  id.  bdd. 
When  property  is  stolen  in  one  couuty  and  cart  led  into  aiioiher,  the 
party  may  be  indicted  in  cither  coimty— 2i)  Cal.  421 ;  25  id.  531 .  Where 
a  couuty  is  divided,  the  offense  may  belaid  in  the  new  county,  if  com- 
mitted thero  before  the  division— 4  Halst.  357:  4  Tex.  4.'>0;  see  15  llow. 
467 ;  Sii  Me.  2»)1 ;  4  Ired.  210;  see  13  Ark.  708.  Until  tho  organization  of 
the  new  county,  the  indictment  may  be  fotmd  iu  the  old  couuty— 32 
CaL  140.    See  ante,  S  784>. 

Subd.  5.  TThen  tiie  day  on  which  the  indictment  was  found  is  given, 
the  term  of  the  court  is  suiflciently  stated— 14  CaL  671.  **  Sabbatii "  for 
*  Smiday  '  is  no  variance— (>4  N.  C.  589. 

Subd.^   See  on/e,  S  950,  subd.  2. 

Subd.  7.    See  ante,  S  952,  subd.  3. 

Arson.— Though  the  indictment  give  an  erroneous  appellation,  yet  if 
fho  fiicts  stated  constitute  tho  offense  it  is  sulilcient— 3J  Cal.  331.  The 
ovnerslilp  of  building  in  arson  is  a  part  of  the  description  of  the  of- 
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fense.  and  miut  be  alleged  <llrect]y  and  certainly— 20  Gal.  80;  45  N.  T. 

Ida;  26  Ala.  72;  28  id.  71.  It  may  be  alleged  to  have  been  the  property 
of  one  not  the  owner,  bat  who  whs  occupying  it  as  a  residence — 14  CaL 
4^j;  800 15  Wend.  \ba.  If  a  tenant  burns  tno  nouse.  It  1m  sufflclentto  al- 
K'^Q  title  in  tbe  landlord— 5U  Oal.  305;  51  id.  SO);  3  Ired.  670;  see  29 
Cuuu.  342.  An  Indictment  for  bunilnf/  a  public  building  netid  not  al-> 
le^e  iliutit  bcloiitfud  to  any  one— 12  vt.  fJ3.  An  indictment  chari^iug 
tliat  (lufondant  "  did  on  a  cert.iin  day  bum,  or  cause  to  be  burned,  a 
cirtain  <twolUng-house,'*  is  bad— 6  Cal. 236.  That  defendant ** feluul- 
oiiMiy,  willfully,  and  maliciously  did  burn  iind  cause  tu  be  burned,"  la 
Mufluif  n  t  without  the  statement  **  set  fire"— 20  Ca).  80.  Where  the  iu- 
dictniiMit  cliar'^ed  thi^t  defendant  at  the  time  named  was  in  the  count/ 
where  it  was  found,  and  then  and  there  feloniously  burned  the  build- 
ing. It  huffii'ieiitly  shows  that  the  olleuso  was  committed  at  a  place 
w  ithin  the  Jmisdletlou  of  the  court— 44  CaL  4^.    See  ante,  H  447-461. 

Assault  to  mnrder.— Reciting  an  **  assaidt  with  intent  to  murder," 
and  HUiting  facta  showing  that  ne  admluistered  poison  >7itb  intent  to 
Kill.  Uuv8  not  chargo  two  offenses— 54  CaL  64.  An  assault  which  charges 
tliut  duf  eudant  did  assaidt  with  intent  to  commit  murder,  i.s  sufilcient 
tu  husbiiu  a  Jad^ment  for  a  felony  on  a  verdict  of  guilty— 49  Cul.  3dl. 
Au  hulictnieut  U  suihcieut  if  it  charges  that  defendant  feloniously  as- 
sault ed  A.  \\  ith  a  pistol  loaded  with  powder  and  ball,  with  Intent  of  mal- 
ice aforeihouifht  to  kill  and  murder  A.— 30  CaL  218.   See  ante,  S  217. 

Assault  to  do  bodily  harm.— A  chaive  of  assault  to  do  bodily  harm, 
chaii^es  only  a  simple  assault— 47  CaL  112;  ti  id.  5;>2:  40  id.  4Ji).  "  Au  as- 
sault with  a  deadly  weapon,  with  intent  to  inflict  upon  the  person  of 
aiioiherabodllyinlury,  there  appearing  no  considerable  provocation 
therefor,  suihcieutly  designates  the  offense— 20  Cal.  117. 

Assault  with  a  deadly  weapon.'-The  weapon  or  instrument  used 
in  the  assauit  is  the  ffist  of  the  offense,  and  must  be  alleged— 4»  Cxd. 
6ii2.  The  iiitllrtmeut  should  allege  that  the  weapon  was  deadly,  ur 
£tate  facts  to  bliow  that  it  was— 2il  Cal.  679.  If  it  is  not  direct  and  cer- 
tain as  to  tliu  offen.se  charged,  it  is  insufficient— 12  CaL  326.  The  In- 
dictnieat  «houIil  state  directly  and  certainly  that  the  assault  was 
with  a  deadly  weapon;  that  is,  used  as  au  instrumentality  of  the  as- 
8auit-6  till.  6G2;  2.->  id.  57»:  44  Id.  93:  52  id.  451.  Unless  the  correct 
name  uf  i  lie  party  assaulted  is  given,  tno  other  facts  an<l  circumstances 
niu.st  sumdeutly  identify  the  act— 35  Cal.  114*    See  a/Ue,  S  467. 

Burglary.—  In  burglary  the  essential  words  are  *'  feloniously  and 
burKlui  loudly  eutered  ilie  dwelling-house  in  the  night-time,"  and  the 
feloiiy  liitcuded  or  i>evi»etraied  must  bo  stated— 68  HI.  271;  29  'rex.  47; 
see  16  Coiui.  32.  An  allugatiou  that  he  entered  in  the  night-time  felo- 
niously and  barglariously,  and  with  force  and  arms,  is  substantially 
sulllcieiit— 43  (Jul.  446;  but  "  bm'glarlou.sly  "  Is  not  necessary  in  statu- 
toiy  hoiisobreaicing— 4  Mot.  357.  That  It  was  in  the  nlifhi-tinie  must 
bealiegeil- Ijc'oun.  32;  4  Leigh,  65d;  5  How.  (Miss.)  20;  1  N..I.L.  439. 
TIu;  hour  of  the  night  need  not  be  charged,  nor  if  charged,  proved— 
35  Cal.  1 15;  3.'i  N.  J.  L.  71 ;  see  86  Me.  225;  2  Cush.  6i(2.  An  iudictuient 
cliorgin;/  au  luteutto  steal  must  specify  the  value  of  the  goods— 8  CaL 
61J».  It  may  charge  In  different  courts  ownership  in  different  persuus— 
28  Cai.  214;  see  12  Aden,  l:>;i.  Au  Indictment  for  '*  entering  a  room  or 
auanmcut  with  intent  to  commit  larceny,"  rightly  charges  the  owner- 
sui  (J  In  him  who  rents  such  room  from  ouo  havuig  control  of  the  house 
-38  Cal.  137.  i'or  breaking  and  entering  a  house  in  the  night-time 
with  intent  to  commit  larceny,  it  need  not  charge  whose  goods  were 
Intended  to  ba  stolen,  or  whether  there  were  any  goods  to  steal— 32 
Cal.  3d.  An  indictment  for  burglary  must  chai-ge  a  felonious  intent— 
3  Har.  (D'.-l.)  564;  43  Ala.  684.    The  intent  must  be  chai-ged.  but  when 
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entering  In  the  day-time— 3  Cold.  77.  It  Is  not  enough  to  allege  intent 
to  commit  a  fdouy;  the  particular  offense  must  be  stated  and  the 
facts  set  fortii~J4  Ga.  420;  41  Tex.  237;  otherwise  under  6tatuteft->26 
K.  T.  200;  but  the  particular  crime  need  not  be  fully  and  technically 
set  forth— 10  Gush.  62.   See  itnte,  i  4a0. 

Counterfeiting.— Knowledge  of  defendant  of  spurious  character  of 
the  coin  is  sufficiently  charged  in  the  words  '*  willfully,  feloniously, 
and  kuowlngly  did  have  in  his  possession,"  etc.— ;»  Cal.  lib's,  bee  ante, 
§.,  477-179. 

Falae  entry  in  corporation  books.— The  indictment  should  specify 
the  particular  entry  complained  of,  and  should  al  least  state  the  sub- 
stancoof  itaccordmg  to  its  lethal  e£Lcct-^&»  Cal.  til6.  'i  hat  defendant 
made  a  faL>e  entry,  **  uy  which  lalso  entry  it  api)ears  that  the  cash  ou 
hoiiil  at  the  commencement  of  that  day  "  was  a  speciHed  sum,  is 
iusnfQcient— 53  GaL  <ii6.    See  onto,  §  6<)3. 

Forgery.— An  indictment  for  forgery  may  charge  defendant  In 
the  same  count  with  forging  an  indorsement,  and  also  with  uttering 
and  passing  the  forced  draft— 28  GaL  613;  and  see 27  Gal.  4U0.  "  Having 
knowledge  of  the  false  maldng  "  means  that  the  offender  knew  the  notes 
were  falsely  made— 8  Mass.  6i);  see  Sd  GaL  <iU8.  The  possession  of  several 
'*  similar  "  bills  means  that  they  should  be  all  bank-bills— 8  Mass.  69.  It 
la  not  necessary  lO  allege  that  the  banking-house  was  an  incorporated 
company,  unless  that  fact  l>e  on  issue— 41  Gal.  651;  2  Bar.  (Del.)  3'J7;  4 
Biss.  302;  contra,  2  Met.  (Ky.)  36;  11  Gray,  3U0;  1  Duval,  SO.  See  a»<c^ 
S470. 

The  indictment  should  set  out  the  Instrument  aUeged  to  have  been 
forged,  or  state  the  reason  for  the  omission— 1  Ghip.  D.  298;  1  Head^ 
139;  8  Humph.  93;  2  Mason,  itii;  1  McMuU.  230;  2  Go  wen,  622:  4  Uulst. 
20;  34  Me.  223;  47  id.  105:  as  in  case  of  forged  treasury-notes— 4  Uiss.  69; 
see  8  Iowa,  288;  34  Vt.  50l.  So,  it  should  recite  an  altered  instrument  in 
Its  altered  state— 17  N.  H.  323.  Where  it  alleges  **  m  the  words  and 
flgmres  following,"  a  strict  recital  is  necessary— 1  Mass.  02;  id.  203.  It 
is  sufficient  if  it  appears  by  proper  averments  that  the  Insti'ument 
fonzed  is  of  the  kind  prohibited  by  statute— 9  Gray,  123:  19  Minn.  08; 
8.  C.  1  Green  G.  B.  641.  It  need  not  allege  that  the  deed  forged  was 
under  seal— 0  Parker  Cr.  B.  083.  It  need  not  show  that  the  papers 
forged  contained  all  the  facts  necessary  to  give  title  to  the  party— 4 
BhAchf.  385. 

If  the  instrument  be  in  a  foreign  langiuige,  a  copy  of  the  translation 
in  the  indictment,  is  sufficient— 28  Gal.  20d;  and  if  set  out  in  full,  a  mis- 
nomer is  immaterial— id.  The  indictment  must  show  that  the  forged 
Instrument  is  one  which,  if  genuine,  would  injure  another— 35  GaL 
M7 :  it  must  show  the  forgery  of  a  valid  Instrument— 28  Ind.  206;  see  2 
Dev.  443.  The  omission  of  the  initial  of  the  middle  name  of  the  party 
to  be  injured,  is  an  Immaterial  variance— 0  Pac.  G.  L.  J.  OIU;  &o,  a 
variance  between  misspelled  words  in  the  forged  instrument  and  the 
properly  spelled  words  in  the  indictment,  is  immaterial— id.  i/38.  The 
omission  uf  a  word  in  an  indictment  for  forgery  is  fatal— 1  Bald.  292; 
2  Mason,  464;  Tayl.  158;  see  1  Iiayw.403;  but  vignettes,  devices,  letters, 
and  figures,  or  stamps  in  the  margin,  need  not  be  Inserted— 2  Dinn. 
932;  5  Gush.  605;  3  Johns.  Gas.  209;  8  l.elgh,  732;  14  Ohio  St.  65;  6  N.  U. 
S(>7;  1  Mass.  02;  id.  2U3;  but  to  omit  the  name  of  the  State  in  the  upper 
margin  of  a  bank-note  has  been  held  fatal— 2  Gray,  70. 

Gambling.— An  indictment  for  gambling  is  good  if  it  states  the  acts 
constituting  the  offense,  without  stating  the  particulars,  as  persons 
present,  the  room,  and  the  like— 14  Gal.  30.   See  €mte,  S  330. 

Murder.— The  venue  must  be  laid  in  the  county  where  the  wound 
was  given- 9  Humph.  657;  2  Va.  Gas.  205;  but  see  2  Greene,  280.  The 
crime  must  be  stated  directly  and  certainly— 47  Gal.  102.  The  time 
when  the  ciime  was  committed  is  material  only  to  show  that  death 
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ensned  wtthln  a  Tear  and  a  day— 8  Ired.  195.  It  need  not  be  stated  If 
ttae  Indictment  shows  that  it  was  committed  before  the  finding  of  the 
Indictment— <)  CaL  210 ;  id.  207.  Tho  day  on  which  the  act  was  commlt> 
ted,  and  not  the  day  on  which  the  resnlt  of  tho  act  was  determined,  la 
tlie  proper  day  to  charge— 0  Cal.  637;  3  Gratt.  G50.    It  must  allege  the 

glace  of  the  death— A  La.  An.  33U:  see  24  Ala.  672;  and  that  it  was  witb< 
1  the  comity  is  sofflcient— €1  Mo.  178. 

Allegation  of  instrament  or  aeans.- The  instrument  or  means  by 
which  it  was  committed  should  be  set  out— 3G  Tex.  352;  54  Me.  408; 
and  facts  sufficient  to  show  the  means  of  its  perpetration—!)  Bush,  178: 
but  it  need  not  set  out  circumstances  which  determine  the  degree  of 
the  crime— 3U  Md;  355;  S.  C.  2  Green  C.  ft.  381 ;  and  a  statement  of  de> 
gree  of  the  crime  may  be  treated  as  surplusage— 9  Cal.  54;  Id.  576:  21 
Id.  400;  27  id.  507.  That  ho  was  killed  by  a  shot-gun  is  bad,  for  lack  oC 
a  statement  of  the  circumstances  attending  its  use— 27  Ark.  4J3;  S.  C. 
1  Green  C.  R.  741.  Tho  manner  of  the  kiUmg  need  not  be  stated— 47 
Cal.  102;  34  id.  200;  40  id.  62.  It  is  sufiQcieut  to  state  the  homicide 
committed  by  some  means,  instruments,  and  weapons,  to  the  grand  jury 
unknown— 47  Cal.  lOi,  approving  34  id.  200.  It  is  sufficient,  aitbough  ft 
states  ••  by  **  a  knife  instead  of  "  with  "  a  knife— 22  N.  Y.  317.  That  the 
defendant,  "with  a  certain  stone  which  he  held,  feloniously  did  cast* 
and  throw,  and  strike  deceased  on  the  right  side  of  the  head,*'  suffl- 
cientiy  shows  be  threw  tho  stone  and  hit  him-6  Binn.  179.  Sec  6  Met. 
224.  Cbar^lng  an  actual  poisouing  need  not  state  the  partienlar  poi* 
son— 2  Inu.  617 ;  see  2^  Ala.  27 ;  nor  that  defendant  knew  the  drug  was 
poison— 24  Gratt.  657:  108  Mass.  4^7.  Where  it  was  alleged  to  be  by  a 
battery,  au  assault  must  bo  alleged— 9  Mo.  658;  see  5  Cush.  2f]5.  It 
may  allege  several  inconsistent  modes— 31  Gratt.  809.  See  10  La.  An. 
456.  Tho  allegation  tbat  defendant  did  administer,  etc.,  and  did  cause 
and  procure  to  be  administered,  etc.,  charges  but  one  offense— 34  N.  T. 
223;  6  Parker  Cr.R.  371. 

Aiders  and  abettors.— Where  seyeral  were  aiding  uid  asslstinjir*  It 
Is  not  materLil  who  strack  the  blow— 3  Brcv.  333;  8  Bush,  3o6;  1  Green 
C.  R.  710:  as  it  may  charge  the  act  done  by  all  or  by  one,  abetted  l>y 
others— 5  Ark.  444.  It  mav  charge  in  one  comit,  one  as  principal,  and 
another  as  accessory,  and  m  another  count,  the  latter  as  i>riucipal,  and 
the  former  as  accessory— 43  Cal.  553;  40  id.  129;  39  id.  75:  3J  id.  IbO.  In 
an  Indictment  of  an  accessory  before  the  fact,  it  must  allege  the  death 
of  tho  person  assaulted,  and  that  the  crime  of  murder  was  commltteU 
—46  Cal.  65. 

Death.  —  Charging  the  death  of  three  persons  charges  three  of- 
fenses—to Cal.  453.  Killing  several  by  the  same  act  is  one  offense,  but 
not  if  tho  acts  and  intent  are  distinct— 7  Cold.  508.  It  must  show 
that  tho  party  died  of  the  Injury  specifically  described— 29  Pa.  St. 
411;  and  may  allege  death  as  from  foiu*  distinct  assaults— 12  Cash. 
61^).  Where  it  was  charged  that  accused,  at  the  county  and  State 
aforesaid  did  feloniously,  willfully,  and  maliciously,  and  of  malice 
aforethought,  shoot,  kUl,  aud  murder,  etc.,  it  Is  sumcient  charge  of 
death-43  Cal.  31 ;  34  Id.  192;  55  id.  230. 

Description  of  deceased.— It  is  sufficient  to  describe  the  deceased 
person  by  the  name  V)y  which  he  was  luiown— 4}  Cal.  !)6,and  if  unknown 
the  verdict  may  charge  the  name  as  unknown— 40  Ala.  698;  and  it 
need  not  state  that  he  was  a  human  being— 16  Ark.  499;  but  if  the 
name  of  deceased  bo  known  It  must  be  stated— 30  Mo.  376.  Where  the 
surname  was  given  in  three  ways  of  spellhig,  they  are  to  be  regarded 
AS  idem  sonaru—n  Wis.  579. 

Description  of  wound.- The  Indictment  must  state  what  part  of 
the  body  was  wounded- 7  Blackf.  20:  contra,  85  Ind.  22;  23  Id.  89;  23 
id.  1 ;  and  see  22  N.  Y.  147:  and  may  allege  several  piu-tsof  the  body  in- 
flicting one  mortal  wound  of  which  ho  died— 36  Tex.  523;  8.  C.  1  Greea 
.€.  B.  650.  .  The  wound  should  be  alleged  to  be  mortal*  bat  it  need  not^ 
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state  the  mrtlcalan  as  to  length,  breadth,  and  depth— 39  Me.  78:  7 
Biackf.  20:  3  lU.  826;  3  Helsk.  475;  contra,  1  ACurnta.  1.V2;  see  20  Mo.  68. 
A  descripiion  of  the  weapon,  length  and  depth  or  the  wound,  or  port  or 
the  body  on  which  they  were  inHlcted,  are  not  necessary— 0  CaL  273$ 
M  id.  191;  27  id.  607;  10  Id.  313;  id.  310. 

Essential  eleznenta  to  be  averred.— Where  the  statute  makes  Intent 
m  essential  element.  Intent  must  be  averred— 8  Ohio  St.  88:  id.  3U6. 
Express  malice  need  not  be  alleged— 38  CaL  699;  the  proper  allegation 
Is  "malice  aforethought"— Id.;  2  Va.  Cas.70;  but  see  4  Rich.  260;  20 
Wis.  4  lb.  It  is  sufficient  without  the  words  **  malice  aforethought,"  If  it 


material— u  Cal.  576 ;  10  id.  809.  An  allegation  of  premeditation  or  mal- 
iro aforethought  is  necessary— 13  Cal.325;  3  Kans.  450;  27  Iowa,  403;  id. 
415;  29  id.  IIH;  butsee  37  N. T.  413;  49  Barb.  122;  89  N.  T.  245;  13  Wend. 
159;  32  id.  167;  43  N.  U.  399;  50 id. 869. 

Deliberation  and  premeditation.— Deliberation  and  premeditation 
are  not  included  in  ''^malice  aforethought '  '—4  Greene,  500.  That  such 
a  person,  on  such  a  date,  at  such  a  county,  feloniously,  willfully,  and 
maliciously,  did  kill  and  murder  such  a  person,  etc.,  contains  all  the 
ultimate  or  issuable  facts  in  the  ca8e-^4  Cal.  200;  id.  211;  47  id.  101. 
See  <i»<e,  1187. 

Bape.— Charging  that  defendant  feloniously  assaulted  a  female  by 
fbrowlng  her  on  her  back  and  attempting  to  have  sexual  intercourse 
with  intent  to  outrage  her  person,  does  not  charge  an  assault  with 
Intent  to  rape— 48  Cal,  253.  it  must  allege  the  county  within  which 
foond— Id.  But  it  is  good  If  It  allege  that  the  assault  w&<}  made  with 
Intent  to  commit  an  act  of  sexual  intercourse  by  force  and  violence, 
and  against  the  will  of  the  woman,  without  aileglnjr  "against  her 
resistance"— 47  CaL 450.  It  n<^ed  not  strictly  follow  the  lauguaxe  of 
the  statute;  words  conveying  the  same  meaning  may  be  used— 53  Cal. 
8E23;  see  2  Va.  Cas.  235;  4  Dev.  A  B.  152.  It  need  not  culege  that  she  was 
not  his  wife—is  Cal.  600;  11  Cush.  547.  The  words  '^forcibly"  and 
"against  her  will"  are  essential— 1  Dev.  143:  except  as  to  a  child  of 
less  than  ten  years  of  age— 63  Me.  210.  It  is  othcrwlise  with  the  word 
"unlawfully'— 2  Va.  Cas.  235;  so,  the  word  '* feloniously "  mast  be 
alleged- 73  N.  C.  461 ;  but  see  11  Cush.  547.  The  word  **  ravish  "  is  es- 
sential—3  Parker,  15.  That  the  accused,  violently  and  against  the  will 
of  the  woman ,  **  feloniously  did  ravish  and  carnally  know  '*  is  sufficient 
STerment  of  force— 8  Gray,  489.  The  words  "carnal  knowledge" 
mean  sexual  bodily  connection— 07  Mass.  60.  The  averment  that  the 
Injured  person  Is  over  ten  years  is  not  necessary,  but  for  violation  of 
a  child  under  ten  years,  age  is  material,  and  must  be  averred  and 
proved— 2r)  Cal.  575;  46  Miss.  601;  4  Ired.  224;  7  Ohio,  243;  63  N.  C.  7;  sea 
11  Cush.  547.    See  antet  %  261. 

An  indictment  charging  that  defendant  "did  unlawfully  and 
felouloosly  have  carnal  knowledge  of  a  certain  female  child  named 
A.,  she.  tho  said  A.,  being  under  ten  years  of  age,  to  wit,  of  the  age  of 
nine  years  and  upwards.  Is  valid— 17  Cal.  276.  It  is  not  necessary  to 
aver  the  age  of  tho  person  charged  with  the  crime— 29  Cal.  575. 

Receiving  stolen  goods.— The  receiver  maybe  indicted,  though  the 
principal  la  not  prosecuted  or  known— 3  Mass.  126.  Whero  an  indict- 
ment charged  tno  defendant  with  feloniously  receiving,  having,  and 
aiding  in  concealing  stolen  goods,  knowing  the  same  to  have  been 
stolen,  charges  the  offense  of  receiving— 34  CaL  182.  It  must  show 
that  defendant  received  them  from  the  principal  felon— 13  Ired.  333; 
PhilL  (N.  C.)  62.  In  general.  It  need  not  state  tho  name  of  tho  person 
who  stole  the  goods,  and  the  allegation  that  his  name  is  unknown  is 
eqoaUy  hnma&rial— 43  CaL  ICO;  2  Strob.  273;  9  Yerg.  838;  2  B.  I.  474:  • 
Ala.  M5S 11  Gray,  60;  37  Mo.  6S;  23  Ohio  St.  130;  S.  C.  2  Green  C.  B. 
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nOj  ncFT  need  it  allege  bd}'  consiaciation  pnasin;  betwcpa  tlie  tUet 

■oodi  iTltli  cerCalntj— 3  HUl,  Wi:  Bee«&la.6M:  tliac  the  BiDJenprop- 
trty  ma  bi>  maai  yardi  <j(  cloth  of  a  certain  value,  is  euSidestly 
deOille-loaMaH-US.  itmunaUej^owneTshtiioCihoGtulcupropcnr 
— 4l)MD.lNj  joint  propenr  marbonLeseil-asiliopropenyoI  obboI  , 
tbeE>wnera— m  Mara.  4W:  or  It  mar  1>o  alleged  s4(lio  property  of  a 
con»™^ion— 5 Farter ITrK. 330;  orit in:l7ltoal[eceil  n?  thspropenj 


forelUlyiMciMifroDitlie  p^sou,witliaTeirliisanUHibl*wilt— SdCaL 

MaTioieaUi^IIrad.l»i  bat  tbtfliediaiSlaiiliJiuiyieiie,  take,  uti 
SacrramjfinatiQmcieiit— *0Uo8t.m^  Itmarall'ga  that  Km* 
— ~mltM3cHitliali|«innriviMr»-TI(ed.£H.  It imiUBlle|B that 
propeitfinitaEeii  Iron  UMpnuo  itfBDDa»--l)  00.1(1).  ^ 


jt  which  menlr  ■utei  tbit  ths  prapertr  vm  takau  from 

.iHillierpniKii'*tifMuir<I^eeHvai  it  mmt  itata  tliat  It  wu  tiktik 
froiu"tli«pRia&  ol  anoOMT"^!  CaL  K3.  U  uenlnat  alleaetli- 
kliiil  and  Talua  of  nniwrqr  likra— n  K.  a  tti  Ixit  doeiUiliis  U  i 
"trndoUuilii  luuiiBTat  uSe  ITnltsa  StMn  oamnicrT'iia*  hvlil  t« 
lii<lelliilto-«A!vM.   ThsliMlletninitiiiDrtallega  tluttta- — — ■ 


EH  — .  Jib  ui'ouertT  of  aonis  drkhi  other  than , — _ 
HI.   Qgneriilup  uttha  property  la  a  paq  of  the  <lf«etliitlim 

?  taken,  ai  well  as  i 
*U;«fTex.lM. 


, ^ i^^^L 

ha  property  la  a  Mit  of  the  <leMMiitlon  of  Iha 
inn  atata  coiramiy  un  omwrahlv  of  ths  iKoB- 

, _]  uama  of  him  cram  whom  It  wai  takeu-41 

44;MTex.lM.  noiurti  an  hiiUctment  fall!  to  aver  the  char- 

or  the  poaasMloB  of  iba  penoafnRiiwluniiltiiaa  taken.  It  li 

not  Invallil-M  OaL  401.  An  iDdiotaent  Mthut  an  aceeaaurr  most 
contain  all  Uie  avenueiiti  neceaaary  aealual  the  prhirlioL  anil  tlmt 
the  crime  of  ths  prliuiipal  ma  Gouuulttea  bofaro  It  wai  founil  and 
preaeuted— M  Cal.  tlHi  al  Id.  MT.  Tlia  owner  uf  Ibe  property  la  not 
ffullly  of  ralil^ery  in  takins  It  from  the  person  of  Ihu  possedsor.  tUouf^b 

960.  No  ladictmeat  oc  informatioa  la  inauSicieat,  doc 
can  the  trial,  judKtn^nt,  oi  other  proceeiling  thereon  lie 
affected  by  ceasan  of  any  defect  or  impurfectioa  in  mat- 
ter of  form  which  does  not  teud  to  the  prejudice  of  a  8ub- 
Btantial  right  of  tbe  defendant  npoo  its  merits.  [In  ef- 
fect April  Otli,  1880] 
Validity  of  iadlcimeat.-  Ho  Indictment  Bhall  be  deemed  Insnffl- 

delcociaul-u  U»l.  tSi  ajlU.sll;  srWaslj  «  Id.  MS.  Verbal  or  grsin- 
matlcal  Inaecuraelej,  which  ilo  not  affiict  Ibo  sense,  are  not  tM.Tl-» 
Ala.  IMi  ;i  ItaT. «  U.  4U);  IS  (iray,  4iU:  «.Oniu.<i»;  U  Id.IM;  3  Uelak. 
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«l!«Iru1.a3!  3>Ii>in,ia2:  Blnd.iat;  19Ha.«Tl;  HUlw.M):  S  !t. 
V.  Jilt  ;iULa:2t,UN.C.2aiWlcLM;(it  111.  JM:7P>.KI.«li«Tn. 

■Ruf-1  Drv.  Ml  1  UiCcril,  INi  111  lo.  Iji.  M;  II  Kkh.  iiK    TUB 
amSa^na  01  fotmil  wordi  Is  net  tatil— !l  Ho.  4flli  14  Vi.  U3.    S<, 
cnnunauid  InledlDcMloiis  do  OM  vltlaM— U  Giu,  li4j  lii  10.  lui  li 
lad.  rail  «  N.  H.  tai  M  OUo,  Mil  T  Car.  A  P. »». 
SoOdeiiCT,  how  te«Bil— Tbfl  mfflrlmcy  of  an  IndlrtinFDT  Is  in  b« 

Bytwnd  at  commou  law^  CbI.iIO;  3iIiI.  i>)0:  :tI<I.»iu:  n  M.  iJi>; 

or  >ii:'leniliuit  ars  prvjudlcul.  will  not  jll!lUfyBllHrTC9Io^]Ullsml'l>l— 
nCal■7dl(  BS  3ii  oucdC  maicen  ot  dciicriptJOD~<J  I1I.441];  2)Jil,:-ll. 
NmiiberaniKltLLiica  given  In  n)nires(uulobbreTlAllon!i.lDati'»'lDri>p|iii 
■mlyu  oat— » "VL  tsi  j  a  A.'.hiii.u);  or-Uio  oiulaaloa  of  ntorHuU  aittd 

tnllucntloi'x,  n-bcrn  tie  luiUcUuubt  !a  otberwlHt' legible— 13  Qnr.  Ml 
llliLntti  III1I.4;  13lnils:<ii  ItOUlo.ieii  TCar.A^.slft. 

961.  Neithei  pieBamptiotiB  of  law,  nor  tnattera  of 
wliich  judicial  notice  is  taken,  need  be  stated  ia  an  in- 
dictment or  infomiaCion.    [In  effect  April  0th,  18S0.] 

See  B!  U.  S.  M4;  K  [DO.  107;  110  Ubbs.  181i  3  Crauch  C.  C.  Gia. 

962.  In  pleading  a  judgment  or  other  det^rmiDaiioa 
of,'  or  proceeding  before,  a  court  or  officer  of  special  jurls- 
dictiim,  it  is  not  necessary  to  state  the  facta  constituting 
iurisillccion;  but  the  judgment  or  determination  may  be 
Btateil  as  given  or  made,  or  the  proceedings  baA.  Tlio 
facts  constituting  Jurisdiction,  however,  miat  be  eatab- 
lislied  on  tlie  trial. 

963.  In  pleading  a  privBte  statute,  or  a  right  derived 
thc-ri-frora,  it  is  sutBcient  to  refer  to  the  statute  hy  its  title  . 
and  the  day  of  its  passage,  and  the  court  must  thereupon 
tiiko  judicial  notice  thereof. 

rriifate  MatalM.— An  IniUcimentonaprlratBitatntemiiflt  wt  ont 
tbu>rntuToluriUI-7Cuun.t.^:  lDev.AI9.llS;  ISIiLaau.  XIiUsvclluu 
r^AD-j-t  m-f  <>miimon-Uiw  nde-sso  2  Hole  P.  O.  mi  i  Hawk.,  tb.  a.  i 
lihi;  lidc  AL>rkl^. -■  lucllctmeat,"  p.  Z. 

SG4.  An  Indictment  or  information  for  lihel  n^ed  not 
set  fortli  any  extrinsic  facts  for  the  purpose  of  alioiring 
tlie  application  to  the  party  libeled  of  the  defamatory 
matreconwliicb  the  indictment  or  informatiou  is  fouuj- 
eil:  liut  it  is  suIUclent  to  state  generally  that  the  same 
was  pablished  conceming  liim,  and  the  fact  that  it  was 
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AtTUgtfa,isso] 

ibeeatabUsLedouUietiiaL    [In  effect 

nt  ahou  d  ba  tet  out  la  wants  nnd  flEioo— 7 

'"A 

lie      julug 

DthuMtcr  mhki)ilaprtma/aelt  Ubel- 

„ B»  *et  ont,  •Hhougb  not  a  IlUel  oa  its 

Uft,  «M  dnlniad  to  ta  »-•  IroL  4Ui.  ne  cbarjia  ueed  uoi  in 
BonniHllletuiii  tMllMloni  puliUmlOB^  Hitmiifi.  389.  chsi^lPB 
giM  OFrMiiluit  uM  tbe  Ulnl  Ii  s  aulBelsnt  pntilicaliaii— )3  Me.  930. 
Vila  oDn  Hi  an  InBUODda  U  to  poliit  out  *ud  nter  lo  mnter  pre- 
rtoutlr  tiwiwelito  mpMn  Ww  mnBilin  wliwi  olacure,  MulMludl- 
e«M  penam  when  ntnenca  to  tlieni  to  unUgnon*-*  Oa.  m;  1  Bldt. 
in.  ^MiudlctoKU  Khleb  mllHe*  tint  deftniluit  publMftd  »  Ubel 

theuld^.  B,  *aa  tbattta  utpoM  him  to  pS^  btrol,  ifaenle  Ud 
contnnpt.  In  wUch  nM  fttta,  Ha&dalOB*,  aad  BttUolans  Ubel  then 
■re  <lerama(ory  ana  lUidoui  mMUn  at  and  eoscaiifaig  the  cnimEter 

M  the  ulil  A.  B.,"  Buffldentljr  Ghugei  that  the  Ubel  msUitelalion  to 
A.  B^-t  Ob.  14. 

965.  When  an  Inatrament  whlcb  is  the  subject  of  an 
indictmeot  or  inFurmatioa  For  forgeir  hsa  been  desliOTed 
or  nithheld  by  the  act  or  the  procurement  of  the  deCend- 
aut,  and  tlie  fact  of  sucb  destructioii  or  withholding  la  al- 
leged in  the  lodictment  ur  infoTmatlon  and  establislied 
on  tbe  tnal  the  mindescnption  of  the  lUBtcament  la  im- 
material     [In  effect  April  9Ih,  18S0  ] 

Lost  r  iment  la  loit  or  aeBlrojred.  ot  re- 

naliis  I  II  lent  to  niir  Bpeclal  bcti  ■■■■ 

titui    I  :    »i,  llCnili  14J,  ElTlDK  tbepBik 

portor  -.ibfe-HAlo-lSO   niuTa,  mGo. 

laVr*   I  Li'    J4   nis    &o  where  the 


butrument  iFin  be  twtH,  If  then  IB  Bfirluice  betweta  the  Inillctmait 
■ud  the  pr<Hir»-tS  iDiL  IH.   S«e  anu,  I  DM,  nota. 

966.  In  an  indictmeaC  or  information  foi  perjnry,  <a 
•nbotnaUou  of  perjury,  It  is  safflcieDt  to  set  forth  tb* 
aubstance  of  the  coDtrovers;  or  matter  in  ceapect  to  which 
the  offeilBe  was  committed,  and  in  what  court  and  before 
whom  the  oath  alleged  to  be  false  was  taken,  and  that  the 
court,  or  tbe  person  before  whom  it  was  taken,  had  au' 
thority  to  administer  It,  with  proper  allegations  of  the 
falsity  of  the  matter  on  which  the  perjury  is  assigned; 
hut  the  indictment  or  information  need  not  set  forth  the 
pleadings,  record,  or  proceedlnga  with  which  the  oath  is 
connected,  n4r  the  commission  oi  authority  of  the  court 
or  person  before  whom  the  perjury  yraa  committed,  pa 
effect  April  9th,  ISSO.] 

i^glag"F<^liiiiiDus]y."i8Bumc'lent— lH;ia.'4ST.  That  iicciiaed'(de«ixlb- 
IDR  tbe  prareeainsj  did  niiifalLv.  conupUr.  sua  Islsely  sirnr,  etc., 
leaving  oui"teluiiiou«ly.   ia BuUlcieul-f CftL «3:  e Id. 6l.   It^oolii 

otibe  iasue~«I  l)atU.»:  4  Laos.  437 1  and  It  rniut  aboir  ttiM  tliaot- 
fenae  vaa  commlllea  la  a  judicial  proceedlns-a]  VC.USi  tlld.  lU: 
as  Mlfb.  492:  or  In  n  conrse  ot  JuaUce-WirB.  337;  »  Yerg.  Ml.  it 
moat  state  beEoie  what  tribunal  the  oatb  wsb  admlDUterfld—l  Hurpb. 


oalbls  eufflclent— a  Wend,  271;  IN.T.  Bupr.  306.  It  need  uoc  Bee  oat 
Ibe  wtaolo  oatb,  but  only  tliat  part  wblcbb  raise— 42  Mo.  11»:  S  Wend. 
CU.  ItmusCallego  tUat  dcfenilant  ntUfnlly  and  corruptly  swore  that 
lo  be  trae-i^na,  sm;  -a  Tfi.  «Wi  4UcLeaD.113;  42  'iti.iaS:  see 
»  Io»a.  1S2.    K^iHelj,  wnitiiU)',  ojid  comipily,  la  HuIBrlent,  wltbont 


M  Mo,  IS!;  Eoc  u  Mrt,  229:  asMihCa;  1  Dutcb.IMi  aMurpb.  22111  li 
(itBr,3ii  3iiiL4j>.  4^id.3«I:  IUau.AR.I3;.  Wburs  tbeiDateilallM 
of  ibeiuatior  ajjiiiar:!  Ci-nin  tbe  etatemGiit>,  sn  eipresB  aUcsstiond 
■  ■■  -  ii:  ct^3.^iv-l  Klacbf.  4:ii  13  Met.  2l's;  8  WnuL  bW;  i 
922:  26  Ifid.  4*3;  39  Id.  Ui\  4T  MO.  ITS.    See  OHM,  I 
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967.  In  an  Indlctmeot  or  Jnfonaatlon  for  tite  laicen^ 
or  embezzlement  of  money,  bank-noteB,  certlfioatas  of 
stock,  or  Taliuble  Becuritiea,  or  for  a  coniipiracj  to  cheat 
or  (lefrand  a  person  of  any  such  property,  it  is  sofficient 
to  allega  the  larceny  or  embezzlement,  or  tbe  conspiracy 
to  obeat  aod  defraud,  to  be  of  money,  bank-notes,  certifl- 
catea  of  stock,  or  valuable  seourittea,  withoot  specifying 
the  coin,  number,  denomination,  or  kind  tberaof.  Pn  ef- 
feet  April  9th,  1880.] 
Laiosny.— It  la  BMnseesnur  to  rtste  Iseta  sbowlngthe  eommlsslaa 
DfihaoXawelnaiMiUusrceiratT— 4t  CiLHS.  Tbe  venue  mar  be  laid 

' —  '— 1  wblck  lb*  sUilai  wngnO  la  eoaTered-hl.  U 

—  "itmentbe  anaan  aaatbestatemantln  tba 
M  to  tbe  Tenae.  K  Is  tad  fer  repoanaBcr  anA 
,  It  mint  aUege  itiat  tlia  ureenr  ww  eota- 
«n  ^  ludlctiaeiit  wu  rooml-Sntlsa.  eri  i  ■ 

goXf  to'>  comnuni  LnUiit-*  BirbT  OI.   It  mart  dMCiibe  tbs  wiJclea 
itie  aamta  ttier  tuoidJy  Mar,  imd  >p«clf<r  the  number  uui  Talae  of 
emch  >iwcleB  or  putlculsr  kind— 11  Humph.  Ki  8  Ued.  ix. 

An  Indictment  lor  Iiroenr  of  a  piece  of  DWer  may  slmnlr  state  Ita 
TSla(,idcn<iDI<iinberit^^ptfan-lWlUss.W;  MelMmiN;  aee 
B*iaprotnlHarTnote»-4Berg.AB.lH)410«B.tN.  8o,(or''st«aUiif 
a  panel  of  «us"  ■■  snSclent-I  Der.  W,  Cbaigba  the  steaUiut  <n 
"oue  bamlrccl  and  tUrtriloUUfl'' vlthoataspeGlflc  description  oftbe 
ntoiieT.|gbul'I9  ATfc.^1  S.C.lAm.Cr.B.M*.  Ths  species  of  mODCr 
-•'■ -lieBll^sil-l2CDx0.ai6Ii  8.C.lCMen^  "  ' 


ofmoDcj 
'psitlenlar 


MoDer-— Sandn  koIiI  Folni  eatrm  t  ss  nouey  In  tt 
ot  UiD  kKxremtB  value  of  liventy-nlDo  dollars.  Inn 
de«rrtmloB  of  wWih  [hBlnrorufsonotglTOjr--'— 

In  Bll'ar  (hlrty-iliilii  ilDllsrs— 10  Oray,  IJII.  An  Inlormatlou  wblck 
doe  rlbcl  (lie  uiopertr  u  ddb  himdndauil  tblttf4vs  tlollan,  "of  tlM 
proi>cnr.iit>o<i».'u»li'luittElsoIA.,'and«JUu(itaiiyalle«3aa<tflH 
U     ,  ec     e-^lIkb.MtS.0.1OrseDaB^wrBtnleB 

cq      b  be   nio  niBB]' iMsess  of  cnneDtstfldoTsllTeT 

CO  tb     wdei  uiOitss  nnknaiWB  to  tbe  irud  liny,  u 

SH<  IS    UBtse-«CsLHtt  l4M.Ul|1I^DAp4l<t 

e4(S  or  DWsDS  oC  tnowWBe  M  tSe 


Id  £tatee-n  Tex.  HI 

epeetes  of  cattle  taken  ti  so 

tbealteniatlTaastoliJseolor,  et 

Where  the  Indictment  describes  tbs 

w    bay  or  sorrel  Is  lufflelent  to  sdb- 

.  1  Qreea  C  B.  IN.  In  so  Indldt 


ii«t  but  ■  nil 


CnecfMiy  hi  w 

-QKia-iiei  1  ma.  m  t.  -   . 

dirlntlunaiaelsiniiiiuerlBl-Sllow  (hlB.)SI  k 
dulotlMiiuuaearaniDtlcnl  aiTei.iai)  uulam 
liUUato  t*  iDuuMerlat-at  Tei.  124. 

le  otbtrwrson  l^ti  ine  pr 


bank-notea  u  Ae  nroncrty  at  tbe  lenua  f  onvimlUUf  tUvm— J  Ui^Lcaii, 


Sp*ol>l  ownenblp.— ^Vbere  Ibere  Is  ■  Bpedal  omiersblp,  the  In- 

dlctincntDiurlBylheawiiBnblpliiMtherUiespeda' ■_— 

-M  M.  H.  li?:  M  luwa,  3Mi  l«  (W.M!>;  1  Hc>>3rtM. 


■lieT  mw  bs  alleged  u  tbe  properly  a 
lay  be  aliegeU  lu  ttie  prDiieny  ut  Ibe  gi 
nanufoctnre  ot  Roods  ol  lils  empluytr- 


repair— 3  McL^i.  4i 


bitboi^ufutnreot 
Wend.'_lti«jorufB 

Virter,  ?a!|~»  UumpK 

OwnoRhip  !□  dlflteenl  penoni — Tbe  apoUs  at  a  ilngle  larcenoiu 
act  tn^rall  M  Inclnded  In  one  counl'-'M  Us.  SMi  evea  ibuuiib  tbe 
aftlelea  are  tbe  property  of  dUerenl  penODs— 1:1  luil.asii  iJtSe.  lu»\ 
t  Ho.  Mi  n  id.  nii^  Oila  St.  HUi  or  ibere  may  be  B3  miuy  diBcrcui 
IndlctneiilaaatbereaTeoitDen— IMMau.  U3;  IMcHuU,  mei  9  Her. 
KL  CoiiDlifDTlioniHteiJbuandfarMeaUiuiotlierpropertj  may  be 
-^—  ■ — ■^-—  WN.HnMlMVUDH. 
TbepKveMri 

ilat«irnen,  l>i . 

Ii  corpoialloB  ■  M  Ci 

Egalliileienintliem— IVIieeLC 

sconqtallegeatliaflaoila  to  Lb  tbe  property  of 

bi  otbei  eounb  itaMB  ttio  owners  fo  be  atber 

McbaigefflflMwirtoiUnWB-lICaLlai.    Wbera  prop- 
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erty  stolen  bclonfrs  to  a  body  of  peraons.  It  onght  not  to  be  laid  as  the 

Ri'upcrty  of  tlio  body  unlus.?  incorporated,  but  slioidd  be  alleged  as 
elonsiit^  to  the  iudiv  Iduals— <;J  IlL  451 ;  2  Green  Cr.  R.  562. 

Value.— Wliere  the  nature  of  the  punishment  depends  on  the  value 
of  th(*  things  utolcn,  tho  alltgatlou  of  value  is  niaieii;tl — KiN.  H.  Ib6; 
42  Ala.  5:11 ;  1  Muss.  245;  13  Fla.  U71 ;  40  Ga.  220;  5  Cush.  3d5;  see  K  Parker 
Cr.  It.  25().  Tho  vaiuo  of  each  article  and  the  name  of  each  owner 
musi  be  sopai-atcly  and  spccllically  alleged— 44  N.  H.  624:  m  Met.  134; 
contra,  a  lilackf.  2.>4;  8  id.  4';s;  lul  Mass.^07;  44  AlXLSUi;  3  McLean, 405; 
1  Port.  118;  8  Gray,  4;.2;  10  Id.  47U;  4o  Ala.  b5. 

An  indictment  charging  with  tho  larceny  of  two  hundred  and  fifty 
sheep,  of  t!io  value  of  ouo  thousiind  dollars,  is  not  sut&cient,  because 
the  vaiiuf^  of  each  sheep  U  not  sopiiratciy  stated— 34  Cal.  6ai.    The  alle- 

fjitlon  of  value  in  "  dollars,*' without  adding  "lawful  money  of  the 
Fnlt  d  States,"  Is  suffl.ient— 0  Cal.  234.  The  allegation  of  value  Is 
snf&cient  if  it  Is  as  certahi  as  the  language  in  ttie  statute— 9  CaL  236. 
Under  tho  statute  of  IK()8,  it  is  not  necessary  to  state  tho  value  of  a 
horse,  mare,  etc.— 8J  Cal.  405.  An  Indictment  for  entering  a  bouse, 
with  intent  to  steal,  nee(  not  aver  tho  value  of,  nor  give  more  than  a 

Seneral  <lcscriptlou  of  the  property  the  defendant  Intended  to  steal— 
i  Cal.  451. 

Guilty  knowledge  and  intent.— It  must  allege  that  the  property 
was  t<aken  with  fntont  to  deprive  tho  owner  of  it— 26  Tex.  106;  41  id. 
231 ;  and  thr.t  it  was  taken  without  the  consent  of  tho  owner— 3:)  id. 
S93;  but  this  is  unnccesHory  where  he  had  possession  only  to  keep  the 
property— 35  id.  724;  see  32  id.  155.  An  avennent  that  defendant 
Droke  into  a  house  with  intent  to  steal  or  conmiit  a  felony,  charges 
ipmd  larceny-4d  Cal.  684;  S.  0.  2  Green  C.  B.  623;  but  see  46  Ala. 
«17. 

Joinder.— Where  several  were  joined  In  a  chai^  of  attempt  to  steal. 
tdl  may  bo  convicted  though  only  one  did  tho  act— 105  Mass.  502:  and 
It  is  immaterial  whether  they  were  previously  acquaint«Ml.or  were 
confeU'Tated  for  a  felonious  nuri)osc— 43  III.  3m7.  'ihe  thief  anri  the 
receiver  cannot  be  Jointly  indicted— 34  CaL  181;  contra^  7  Gray,  43;  12 
Allen,  4jl. 

Distinct  of!bn8e8.~Distinct  larcenies  may  be  presented  in  different 
counts— 104  Mass.  662.  So,  as  to  larceny,  and  receiving— 45  Me.  608;  8 
Humph.  6.M;  4  Ind.  246;  4  La.  An.  434;  id.  4:{5;  10  Cush.530.  So,  as  to 
breaiiing,  and  entering,  and  larceny-  20  Pick.  356;  22  iil.  1 ;  11  N.  H.  38; 
see  18  Minn.  613.  As  to  rule  in  California,  see  ofUet  §  954.  So,  as  to 
embezzlement,  and  stealing— 9  Met.  138. 

Charging  in  different  ways.- Anindletmentchargingwlth"steal* 
ing.takin?,  and  leading  qr driving  away"  is  not  bad,  as  charging  oV 
fense  in  the  disjunctive— 15  Cal.  408.    See  ante. 

Second  oflTense.— The  Indictment  must  state  facts  to  show  that  he 
had.  prior  tu  last  offense,  been  convicted  of  a  previous  offense— 7  N.  Y. 
50;  see  3  Parker  Cr.  B.  830;  1  Hill,  261 ;  1  Parker  Cr.  B.  645;  1  Bob.  (Va.) 
.754;  6  Hill.  427. 

Material  averments.— The  word  ''steal*'  Is  not  necessary— 1  How. 
(Miss.)  2(52:  2  Ind.  91;  and  the  word  " stel "  for  steal  is  not  cause  for 
arrest  of  ludgment— 4  Blackf.  457.  Where  the  indictment  charged 
"  lareey,**  It  was  held  that  the  word  "  larceny  "  could  not  be  snl»tl- 
tnted,  and  the  indictment  chaiges  no  offense— 6  Pac.  C.  L.  J.  322. 
"Cariy,"  omitting  the  word  "  away,**  is  insufficient— 7  Gray,  43.  Omit- " 
ting  the  words  "  lawful  money  of  the  United  States  **  Is  not  a  ground 
for  demurrer— 9  Cal.  234.  The  words  ••  lead  or  drive  away  '•  are  not 
necessary  in  an  indictment  for  stealing  an  animal— 46  Cal.  302. 

Charging  attempt— A  charge  of  an  attempt  must  state  facts  show* 
Ing  tho  maimer  in  which  the  attempt  was  made— 3  Nev.  233;  as  charg- 
ing that  defendant  took  the  impression  of  a  key»  and  prepared  a  falM 


aa  to  an  attempt  to  pick  tbe  poAet  o[  ■  penun— lui  H 

"did  tmlnrhillr  and  felonlaiul;  take,  ateal,  ana  a 
*u»iaid  tM  nenoou  noda  uf  (uamlug  tbe  omc'" '-  - 
7. 1.  J.  m.   It  la  mMcleiit  to  ebann  tluc  deti 


Laicsnrbr  teOas-— IiuUetnniit  nnut  itats  witli  dlieclaaa  and 
eenalntyfiubanil etnanutanoei lacaaiaj to  conatttate  a rouplrta 
olteiue.liHU(ullii3tlielialliDaut-19ciiil.aM.  ThatUieproMrtywaaoI 
nie  Talna  ot  aolninr  didlafa,  a-UUHU  aarliis  "coin  oTtUe  Uiiited 
5aitM,^linuaclro^»C>l.nit  lEld.tUi  OTemUiutS  iiLa.  TIM 
delraubuit  covlU  lurt  l>B  Moivliitail  wUbont  uraTliia  lutentlou  ta  atenl 
tlielune  at  tlis  time  aft^lis  It-U  CaCM;.  luUeUucnu  agaliut 
bailees  Elui3il(UnliiMI;BUfratbUeebacaMer  or  Ow  baUnHaSTuw 
mode  of  coaveniou,  tbe  daacTlptloa  e(  tin  propeitjri  and  lU  Taltte-C 
Clal.42;Rld.lM;  l»ld.tHa 

Embszzteinaiil.— An  ladlctmmt  tor  embeBlement  mnstaTer  tbe 
ntatloa  al  (IcfciiOant  to  llio  injuivcl  imrty.aud  llmt  Ibo  pruncrty  cams 
Into  litB  poBseBslon,  gr  uniler  1i[s  cmo,  liy  virtue  of  liis  cmiiloyiiienl— 1 
Quulo,  »i  see  4  Mkb.  o»i  but  It  ueeS  uot  cbsree  tbat  be  nns  the 
clerk  or  urvint  or  tbe  owuer  of  tbe  eoods-l  FaiKer  Ur,  It.  203,  It 
must  describe  ibe  pToperty—G  Grn;,  11:  nltb  ibe  eame  larticularlty 


m  tmth  oC  petsen  aud  . 
'^vinlan  wlthoiit  tlie  i 


mil,  £bl  1  tmira,  U  Serg.  A  B.  e9.   It  muit  appear  tiiat  tbo  prior  ron- 

action  mas  leeal.  and  In  a  coart  haTbig  Jaflsdlitlon— a  Comeu.MI— 9 
ratt.Tas;  acSsrorel^  conviction  caoDot  be  made  the  basis  oC  tbe 
•Termeut'l  Parker  Cr.  &.  3U, 

968.    An   indlctmCBt  or  iiifurma,tiQn   for  exhibitiog, 
pabliaMug,  passing,  seUiDg,  oi  oSerius  to  sell,  or  haTlnit 
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in  possession,  with  such  intent,  any  lewd  or  obsoene  book, 
pamphlet,  picture,  print,  card,  paper,  or  writing,  need 
not  set  forth  any  portion  of  the  language  used  or  figures 
shown  upon  such  book,  pamphlet,  picture,  print,  card, 
paper,  or  writing;  but  it  is  sufficient  to  state  generally  the 
fact  of  the  lewdness  or  obscenity  thereof.  [In  effect  April 
9th,  1880.] 

Obscene  publications.— The  indictment  need  not  so  fully  describe 
them  as  to  spread  them  out  on  the  records— 1  Mann.  (Mich.)  90:  17 
Mass.  338:  but  If  set  out.  It  must  be  In  the  very  words  or  which  It  la 
composed—I  Cush.  66;  but  when  too  obscene,  a  description  may  be 
substituted,  and  a  reason  for  the  omission  be  stated— Id.  It  Is  not 
neressary  to  allege  that  the  exhibition  of  an  obscene  picture  was  in  a 

Bublic  place,  If  exhibited  to  sundry  persons  for  money— 2  8eig.  A 

969.  Section  nine  hundred  and  sixty-nine  of  said 
Code  is  hereby  repealed.    [In  effect  April  $H;h,  1880.] 

970.  Upon  an  Indictment  or  information  against  sev- 
eral defendants,  any  one  or  more  may  be  convicted  or 
acquitted.    [In  effect  April  9th,  lb80.] 

Severalty.— Convictions  of  codefendants  are  ieveral— 32  Miss.  466. 
The  chai-ij^c  agnlast  them  Is  several  as  well  as  Joint— 2  Ired.  4U2;  49  Vt. 
437;  aiidajolht  verdict  Is  a  distinct  verdict  aj^alust  each- 2BPa.8L 
420.  8(1,  one  may  be  found  guilty  and  the  others  acquitted— 3  Cush. 
523.  When  two  are  charged  with  an  offense.  It  Is  not  a  variance  that 
the  proof  goes  only  to  one— 21  Pick.  523;  105 Mass.  58ti:  107  id.  208.  As  to 
adultery,  see  7  J  ones  (N.C.  1 159;  It  Gray,  57;  ami  see  14  Ohio,  3ti6.  When 
sevenU  persons  are  Jointly  hidicted  and  convicted,  they  should  be 
sentenced  sever  lly— i6  Ark.  37 ;  14  B.  Mod.  886;  3  Wis.  7S5,  and  be  sev- 
eraUy  fined- 10  Mo.  440:  21  id.  504:  61  Id.  302. 

971.  The  distinction  between  an  accessory  before  the 
fact  and  a  principal,  and  between  principals  in  the  first 
and  second  dej^n^ee,  in  cases  of  felony,  is  abrogated;  and 
all  persons  concerned  in  the  commission  of  a  felony, 
whether  they  directly  commit  the  act  constituting  the 
offense,  or  aid  and  abet  in  its  commission,  though  not 
present,  shall  hereafter  be  prosecuted,  tried,  and  pun- 
ished as  principals,  and  no  other  facts  need  be  alleged  in 
any  iudictmeut  or  iuformation  against  such  an  accessory 
than  are  required  in  an  indictment  or  information  against 
his  principal.    [In  effect  April  i)th,  1880.] 

Accessories  before  the  fact-  An  accessory  before  the  fact  may  be 
Indicted,  tried,  anil  i)uul.ilicdasiuincii»al— 48Cal.'i2;  40  id.  141;  never* 
tneiess,  the  iuUictment;  must  bpecify  that  he  aided  and  abetted,  the 


crlm    tmdmnB  si 


CDDun     tb  Ime— S  CB  if 

4  Clauth  C  48J,      H  -w    IN 

a  Ob    8  r  rfe  s 

1     reiL      .  Muss  JM  m 


fur  U»  pmpOM  0       p  (Xt    g  (,  Is       sn  au;ss!i  ry  h 
Fft.6t.Ml    Somerelyco  ceaUoga    looloua  ilealcii  w 
penes  as  sotessoiy-4  III  tM. 


bMltallni  to  abta^-A  vvaa  IncKliis  anctlwi  In  » 

crowa  to  Mrtlu  an  offlear,  l>  gnllv  ol  tba  ■muU-M  Mat  441;  37  CiL 
Mill  M|)n>enrliig;oouniellDS,arln(!ltliwaeleAorw6iit,i«iiaenllie 
luKunurUablo— I10a.SJli.  Bo au InMliatormr be ■nlltr ofmurdtr 
tulnsttaUliigaiiiAiuiluigUn^-DisairTKSW.  At  conmnn  tar  tin 
fiiitteiijwua  parpBtintar  mw  IM  gnlltf  In  dlitncnt  d(srea-ll  H^ 
XWiUlIlH.  4Ui*«Iilla  tbihuUntu^li  napmulUelcnriiKlilcntil 
CDDttqnenm  ol  the  crlma  haconuwli.  It  li  oOiaiilwu  to  collatenl 
eriuies-MHlth.  US;  a  W.  Va.  HL   Tha  inaU^tor  need  iwtbstbo 


Car.ftuTlU.  TbeadTloBir „ ... 

director  luairect-4  Cax  C.  C.  mi  by  wimliit flgna.  or  motiona— M  BL 
AMI  and  It  mar  be  nenonallr.  aruniiKb  tlie  lDt«TTnitlim  ot  a  tblrd 
ptnoD-USbMrsH;  S  dv,  *F.  Ml)  andir  tlia  SmriiRnKnt  I* 
Umnirti  an  intemnlng  annt.  It  la  not  uacanair  that  tlia  luillntor 
alMnlillutowtliaiiama  artlia  Beipatntor— 1  Deuuu,  19:  tllMi.^p. 
HI:  lUooilr,l(S;ll)IIoi>.8t.M.WIiBnan(iniatlerhowloii|iatuna 
or  hov  greu  a  >^u»  ltit«TT«nra  betwcBD  tbe  BdTlca  or  InMlgMian  anil 


lCoiC.O.»etSld.K3. 

LtaMUtrof  KcaaMriea.-ThBoBenaeof  beinf[accea»r7l>efor6lhB 
Bwt  If  coDiinlltFa  Iji  llio  county  wliere  Ihu  Bulmaiillvo  atceasorLal 
■i-ii  ar«  coiuDUiinated^lS  Hush,  ll^i  111  Mnas.  ail;  lu  n'lil<:li  i-ouuiv 

3M.  AaaceessoiyboIurelbefHct  liiOQeEtBte.taafelanytoiomltted 
.   ._  .^ si»gulliyol  thBCTlme  Intbeetawwlii     " 


_ Is  tlis  iirtni'iud  l> 

„lliala[ierSMte-lTArk.M>l.  ApraonadtonbeaSuslw -„ 

•ccBMoiy  bcCorB  ttie  fact  to  a  felony  cimuiilttvd  wlitaln  Uw  Blate, 
caDiiot  be  pnwecuud  under  the  lawa  of  tha  HUte— IS  Ind.  431.  At 
eouHuon  law,  one  luiUcttd  as  prlucliial  cannot  be  convicted  oa 
proof  Bbowhur  blm  to  be  an  acceuunr  Mfora  tlia  face,  awl  a  nmerM 
1-W  CaL  119:  41  Id.  419:  »  10.  T»i  M  Id.  IMi  U  Id.  ItO;  It  Ala.  iSSt 
U  Oa.  MS(  il  Id.  M)  h  mm.  Ui;  8  Neb.  M;  49  M.  H.  U:  «>  K.  o! 
Has  II  N.  t.  L.  «t  «3  HI.  479]  S  Cox  C.  C.  Mil  7  Car.  it  P.  t») 
bnt  In  State*  wliere  all  are  principals,  he  mai  be  Indicted  and  cod- 
TiMeaaa  DrbKtoal--4«  t^  lillj  41 1(^4:^1  M  tdr!»L3»  Id.  «Mi  Sf  hi.  IMi 

•  uTui  HBuihTnii  u<ia.£ii  «giow*,iWi  4  m. test  47  id. m  it 
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Id.  410;  13  Kan.  j»0:  ^Pa.  St.  \W;  M  fd.  1S7;  99  Mich.  106.  An  acces- 
sory not  Hiiieimble  to  ihe  law  cannot  be  arraigned,  unless  his  acts  ren- 
der lilm  liui*le  an  principal— 1  WixMi.  &  ^1. 221.  On  separate  trials,  tlie 
convlrtloii  of  tlin  |M-in«'i|ml  1m  im\y  prima  facie  evidence  of  Kuilt  on 
trial  of  tlie  ucci'biiory,  niid  may  be coiiaterally  disputed— 3  CHii. 221;  0 
IreU.  2;t(i;  2.1  Me.  h\\  3:i  N.  H.  216;  10  Pick.  477:  1  Mass.  54;  13  Weud. 
6ir>;  10  Mm('(le.s  A  M.  ifi2;  I  Moody  C.  C.  347.  Alders  and  abettors  may 
be  oouvictfil,  alibuugh  tlie  iinucipal  bas  been  ac-quitted— 28  Ga.  216; 
Sif  Mu.  :<2:  lu  Cal.  titt;  1  Leacli,  3(iU;  2  Sliaw»  370;  fiuss.  ^  B.  G.  C.  S14; 
balk.  334. 

972.  An  accessory  to  the  commission  of  a  felony  may 
be  prosecuted,  tried,  and  punished,  thoagh  the  principal 
may  be  neither  prosecuted  nur  tried,  and  though  the  prin- 
cipal may  liave  been  acquitted.    [In  effect  April  9th,  1880.] 

Both  the  principal  and  accessory  may  be  indicted  t(^ether  or  sep- 
arately, without  reference  to  the  previous  conviction  oracqaittaJ  of 
tbe  otbcr—iu  Cal.  tis;  20  id.  4X);  and  so  with  reference  to  alders  and 
al»ettor8— Id.  Ac«-c«.sorles  before  the  fact  may  be  tried  separately--40 
Cal.  U'!);  ftti  Oa.  M2;  4  111.  3(i8;  4.)  id.  410;  14  lud.  52;  46  Iowa.  265;  12  Kan. 
SM;  21  Mc.  84;  IJft  Mass.  242;  18  Ohio  St  4%:  19  Ohio,  131;  25  Fa.  St. 
221 ;  12  WlH.  632:  Law  R.  I  C.  C.  77;  Bell's  C.  C.  243.  Tbey  may  be  In- 
di<-ted.  altbou^rb  the  prime  actor  be  dead  or  escaped— 2  Brev.  339; 
Meigs,  luo;  and  see  24  MO.  475. 
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TITLE  VI. 

Of  Pleadings  and  Proceedings  after  Indictment 
and  before  the  Commencement  of  the  Trial. 

Chap,   I.    Of  thb  Ajekbaignmekt  of  thb  DEFBin>Azrr, 
f  §  976-90. 

n.     SBTTINQ  ASn>B  THB  Iin>IGTMBNT|  §§  995-9. 

m.    Dbmusrbb,  §§  1002-12. 

rv.    Plea,  §§  1016-25. 

V.  Tbansscission  of  cEBTAnr  Indictments  fbom 
THE  OoJNTY  Court  to  the  District 
Court  or  Municipal  Criminal  Court  of 
San  Francisco,  f  §  1028-30. 

YI.  Bemoval  of  the  action  before  Trial,  §§ 
1033-8. 

Vn.    The  Mode  of  Trial,  §§  1041-a 
TELE.    Formation  of  the  Trial  Jurt  and  the  Cal- 
endar OF  Issues  for  Trial,  §§  1046-9. 

IX.    Postponement  of  the  Trial,  §  1052. 
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CHAPTER  I. 

OF  THE   ABRAIONVEin:   OF   THB  DEFENDANT. 

f  978.  I>6feD<!tant  mast  be  arraigned  in  the  court  where  the  Indict* 

ment  is  filed  or  transferred. 
S  977.   Defendant,  when  to  be  present  at  arraignment. 
I  978.   If  in  custody,  to  be  brought  before  court. 
S  979.  If  discharged  on  bail,  bench-warrant  to  issue. 
S  960.  Bench«wanant,  by  whom  and  how  issued. 
i  961.   Form  of  bench-warrant. 
S  982.   Directions  in  the  bench-warrant. 
S  963.  Bench-wurant,  bow  served. 
S  984.  Proceeding  on  giving  bail  in  another  county. 
S  985.   Ordering  defendant  into  custody  or  increasing  bail  when  bv 

dlctment  is  for  felony. 
f  966.   Defendant,  if  present  when  order  made«  to  be  committed;  If 

not,  bench-warrant  to  issue. 
f  967.   Bight  to  coiusci  on  arraignment. 
S  988.   Arraignment,  how  made. 
S  989.   Proceedings  on  arraignment,  when  defendant  is  not  Indicted 

by  bis  true  name. 
f  990.   Time  allowed,  and  how  defendant  may  answer  on  arraignment. 

976.  When  the  indictment  or  information  is  tiled,  the 
defendant  must  be  arraigned  thereon  before  tlie  Court  in 
which  it  is  filed,  unless  the  cause  is  transferred  to  some 
other  county  for  trial.    [In  effect  April  Oth,  1880. ] 

Arraignment  necessary.— A  verdict  in  a  case  where  there  has  been 
neither  iirniigiimeut  nor  i)lea  Is  a  inilUty— 28  Cal.  S^iO;  3  Wis.  630.  The 
failure  of  tills  duty  is  fatal— 52  CaI.4.sU;  54  lud.  W);  31  UUh.  4Ti;S 
Piiui.  (WlsjSii;  53M0.234:  1  Tex.Ct.  App.  408;  fo»?/ro,  li  Kan.  ftiiO; 
but  it  need  not  be  repeated  after  a  nilstriai—SiGa.  3.5.  if,  0!i  appeal, 
tlie  reeonl  fails  to  8how  that  defendant  was  arraigned  and  pleaded, 
the  court  will  assume  that  there  was  no  arraiKinneiit  ur  plea— 5'i  €aL 
4iSU.  Tlie  defendant  does  not  waive  an  ai*raigiinient  and  plea  by  sub- 
mitting to  a  trial,  lutroducliig  witnesses,  and  allowiDp;tlio  case  to  be 
ai-Kued  on  Uls  behaif— 28  Cal.  330;  3  Wis.  830;  fme  8  Smedes  &  M.  5^. 
Wiien  the  ease  in  which  defendant  Is  arralgiied  is  removed  to  another 
court,  no  fresh  arraignment  is  required— SiTMd.  355. 

977.  If  the  indictment  or  information  be  for  a  felony, 
the  defendant  must  be  personally  present;  but  if  for  a 
misdemeanor,  he  may  appear  upon  the  arraignment  by 
counseL    [In  effect  April  9th,  1880.  J 


381  ABRAIGNMENT  OF  DSFBNDAKT.       §§  978-81 

Penonal  presence.— The  defendant  Is  arraigned  In  person— 55  Cal. 
298;  uiilBbdiii  case  of  nil8aemeanor^4J  Cal.  168.    In  case  of  breaking 

gkil  aiifl  escapljiif .  bo  waives  iiLs  right  to  have  coiuisi'l  appear  fur  biin 
I  ix  rase  of  inisuouieaitor— 55  Cal.  2ii8;  li  Cal.  168;  U7  Mass.  643,  cited 
23  Cal,  itW.   See  Const.  Cal.  art.  1.  S  13. 

978.  When  bis  personul  appearance  is  necessary^  if  be 
is  in  custody,  the  court  may  direct,  and  the  oftirer  in 
wliuHe  custody   he  is  must   bring  him  before  it  to  be 

arraigned. 

nights  of  defendants.— The  defendant  has  a  right  to  appear  and 
reiuuiu  wiiliout  cliaiui)  and  6badUe»— 12  CaL  U>8. 

979.  If  the  defendant  has  been  dis(;harged  on  bail,  or 
hits  deposited  money  instead  thereof,  and  do  not  appear 
to  be  arraigned  when  liis  i)ersonal  attendance  is  necessary, 
the  court,  in  addition  to  the  forfeiture  of  the  undertaking 
of  bail"  or  of  the  money  deposited,  may  direct  the  clerk  to 
issue  a  bench-warrant  for  his  arrestt 

See  S5  CaL  298. 

SSO.  Tlie  clerk,  on  the  application  of  the  district  attor- 
ney, may,  at  any  time  after  the  order,  whether  the  court 
is  sitting  or  not,  issue  a  bench-warrant  to  one  or  more 
counties. 

See  55  CaL  298. 

981.  The  bench-warrant  upon  the  indictment  or  in- 
formation must,  if  the  offense  is  a  felony,  be  substantially 

ill  the  following  form:  County  of .    The  people  of 

the  State  of  California  to  any  sheriff,  constable,  marshal, 
or  policeman  in  this  State:   An  indictment  having  been 

found  (or  information  lUed)  on  the day  of ,  a.  d. 

eighteen ,  in  the  Superior  Court  of  the  county  of , 

charging  C  D.  with  the  crime  of (designating  it  gener- 
ally); you  are,  therefore,  commanded  forthwith  to  arrest 
the  above  named  C.  D.,  and  bring  him  before  that  court, 
(or  if  the  indictment  and  information  has  been  sent  to  an- 
other court,  then  before  that  court,  naming  it  (to  answer 
said  indictment  (or  information);  or  if  the  court  be  not  in 
session,  that  you  deliver  him  into  the  custody  of  the 
sheriff  of  the  county  of  — — • 
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Given  nnder  my  hand,  with  the  seal  of  said  oonit 

affixed,  this day  of ,  a.  d.  — • 

By  order  of  said  Court. 

[sKAL.]  E,  F.,  Clerk. 

[In  effect  April  9th,  1880.] 

Citdd-^)  Cfd.  296;  M  CaL  102.  A  general  deMrlptioii  of  the  offeme Is 
lafficlent— •  Qa.  79. 

982.  The  defendant,  when  arrested  tinder  a  warrant 
for  an  offense  not  bailable,  most  be  held  in  custody  by 
the  sheriff  of  the  county  in  which  the  indictment  is  found 
or  information  filed,  unless  admitted  to  bail  after  an 
examination  upon  a  writ  of  habeas  corpus;  but  if  the 
offense  is  bailable,  there  must  be  added  to  the  body  of 
the  bench-warrant  a  direction  to  the  following  effect :  '*  Or, 
if  he  require  it,  that  you  take  him  before  any  magistrate 
in  that  county,  or  in  the  county  in  which  you  arrest  him, 
that  he  may  give  bail  to  answer  to  the  indictment,  or 
information" ;  and  the  court,  upon  directing  it  to  issuot 
must  fix  the  amount  of  bail,  and  an  indorsement  must  be 
made  thereon  and  signed  by  the  clerls,  to  the  foUowio^ 
effect:  "The defendant  is  to  be  admitted  to  bail  in  the 
sum  of dollars."    [In  effect  AprU  9th,  1880.] 

Oited-M  Cal.  103;  U  Cal.  298. 

963.  The  bench-warrant  may  be  served  in  any  county, 
in  the  same  manner  as  a  warrant  of  arrest,  except  that 
when  served  in  another  county  it  need  not  bie  indorsed  by 
the  magistrate  of  that  county. 

Cited— «  CaL  296.   See  Arbbst,  ante,  SS  841-861. 

984.  If  the  defendant  is  brought  before  a  magistrate 
of  another  county  for  the  purpose  of  giving  bail,  the 
magistrate  must  proceed  in  respect  thereto  in  the  same 
manner  as  if  the  defendant  had  been  brought  before  him 
upon  a  warrant  of  arrest,  and  the  same  proceedings  must 
be  had  thereon. 

Cited-^  Cal.  298. 

985.  When  the  information  or  indictment  is  for  a 
felony,  and  the  defeuduut,  before  the  filing  thereof,  haft  . 
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SiTen  bail  for  bis  appearance  to  answer  tbe  cbarge,  tbe 
<K>nrt  to  wbich  tbe  indictment  or  information  is  presented, 
or  in  which  it  is  pending,  may  order  the  defendant  to 
be  committed  to  actual  custody,  unless  he  gives  bail  In 
an  increased  amount,  to  be  specified  in  the  order.  [In 
effect  April  9th,  1880.] 

986.  If  the  defendant  is  present  when  the  order  is 
made,  he  must  be  forthwith  committed.  If  he  is  not 
present,  a  bench-warrant  must  be  issued  and  proceeded 
npon  in  the  manner  provided  in  this  chapter. 

987.  If  the  defendant  appears  for  arraignment  with- 
out counsel,  he  must  be  informed  by  the  court  that  it  is 
bis  right  to  have  counsel  before  being  arraigned,  and  must 
be  asked  if  he  desires  the  aid  of  counsel.  If  he  desires 
and  is  unable  to  employ  counsel,  the  court  must  assign 
counsel  to  defend  him. 

Oited~A5  Cal.  298.   See  15  Cal.  S31 ;  Const  of  Cal.  art.  I.  S 13. 

988.  The  arraignment  must  be  made  by  the  court,  or  by 
the  clerk  or  district  attorney  under  its  direction,  and  con- 
sists in  reading  the  indictment  or  information  to  the  de- 
fendant and  delivering  to  him  a  copy  thereof,  and  of  the 
indorsements  thereon,  including  the  list  of  witnesses,  and 
asking  him  whether  be  pleads  guilty  or  not  guilty  to  tbe 
indictment  or  information.    [In  effect  April  9tb,  1880.] 

Manner  of  arraignment.— Where  the  iudlctment  was  not  read  to 
the  <*efeQ4lant.  aroiiy  of  It  with  the  ludorsem^'uts  was  neither  deliv- 
ered nor  tendered  tu  btin.nor  wm  ho  either  tiieu  or  thereafter aslced 
whetlier  he  would  pleud  iniilty  oriiotguilty.tliere  wasnoarrai^nuient 
— 2SCal.  330.  If  the  defendHUt  wiit-n  arraiKued  aslo  for  and  obtains 
tlnic  to  plead,  he  waives  any  defect  in  the  statutory  details  of  the 
arralcnoBcnt.  snch  a>«  the  failure  to  givo  hiui  a  copy  of  the  Imllctiuent 
—4^1  Cal.  2*^8.  8f  e  2S  Cal.  S'i  I .  Tbe  defendant  being  brought  into  court, 
the  first  fitop  Lh  to  call  upou  him  by  name  to  answer  the  matter  chai-ged 
against  him.  Bee  I  Iturr.  Md;  2  H<ile  P.  C.119;  see  antCfi^  8&HiK>- 
976,  and  notes;  aud pott t  $  900,  and  notes. 


When  tbe  defendant  is  arraigned,  he  must  be 
informed  that  if  tbe  name  by  which  he  is  prosecuted  is 
not  his  true  name,  he  must  then  declare  his  true  name,  or 
be  proceeded  against  by  the  name  in  the  indictment  or 
information.    If  be  gives  no  other  name,  the  court  may 
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proceed  accordingly;  but  if  he  alleges  that  another  name 
Is  Ills  true  name,  the  court  must  direct  an  entry  thereof  in 
the  minutes  of  the  arraignment,  and  the  subsequent  pro- 
ceedings on  the  information  or  indictment  may  be  had 
against  him  by  that  name,  referring  also  to  the  name  by 
which  he  was  first  charged  therein.  [In  effect  April  9th, 
1880] 

Name  nnknown.— If,  wh<>n  arralfmed.'the  defendant  faflfito  gtv9 
hit  true  niiiiie  on  reqiiest.  be  cannot  afterward  comnlaiu  if  he  Is  tried 
by  the  name  specified  In  the  Indictment— HNe v.  251.  If  hefrlveA  his 
tnie  nanie.  It  must  be  substituted,  and  the  subsequent  proceed  Uitpi  Ite 
bad  In  the  true  name— S2CaL64;  wlticb  must  be  entered  on  tlie  niln- 
otes— 4i  Cal.  212. 

See  antet  S  988.  and  note. 

990.  If,  on  the  arraignment,  the  defendant  requires  it, 
be  must  be  allowed  a  reasonable  time,  not  less  than  one 
day,  to  answer  the  indictment  or  information.  He  may, 
in  answer  to  the  arraignment,  move  to  set  aside,  demur, 
or  pload  to  the  indictment  or  information.  [In  effect 
Ajirii  <Jth,  1880.] 
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CHAPTER  n. 

SSTTINO  ASIDE  THE  IEn)ICTMENT, 

S  990.   Indictment,  when  set  aside  on  motion. 

§  996.   Defendant  waives  objections,  miless  he  mAkes  the  motion. 

S  997.    Motion,  when  beard.   If  denied  or  granted,  what  proceedings 

are  to  be  had. 
S  998.    Effect  uf  order  for  snbmission. 
S  999.    Order  no  bar  to  another  prosecution. 

995.  Tbe  indictment  or  information  must  be  set  aside 
tij  the  court  in  which  the  defendant  is  arraigned,  upon 
Ills  motion,  in  either  of  the  following  cases:  If  it  be  an 
indictment — 

1.  Where  it  is  not  found,  indorsed,  and  presented  as 
prescribed  in  this  Code. 

2.  When  the  names  of  the  witnesses  examined  before 
the  grand  jury,  or  whose  depositions  may  have  been  read 
befofe  them,  are  not  inserted  at  the  foot  of  the  indict- 
ment, or  indorsed  thereon. 

8.  When  a  person  is  permitted  to  be  present  during  the 
session  of  the  grand  jury,  and  when  the  charge  embraced 
in  the  indictment  is  under  consideration,  except,  as  pro- 
vided in  section  nine  hundred  and  twenty-five. 

4.  When  the  defendant  had  not  been  held  to  answer 
before  the  finding  of  the  indictment,  on  any  ground  which 
would  have  been  good  ground  for  challenge,  either  to 
the  panel  or  to  any  individual  grand  juror. 

If  it  be  on  information — 

1.  That  before  the  filing  thereof  the  defendant  had  not 
been  legally  committed  by  a  magistrate. 

2.  That  it  was  not  subscribed  by  the  district  attorney 

of  the  county.    [In  effect  April  26th,  1880.] 

Motion.— Makini;  out  and  filing  a  written  application  is  not  snfBdenl 
to  i'uiistitute  a  luutlon.  l  he  atteiitiou  of  the  com  t  must  be  called  to 
it,  and  the  court  be  moved  to  graut  it— 41  Cal.  650.  Where  the  evidenco 

PSK.  CODB.— 83. 
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Is  oonlllcttDirt  the  court  may  refoflo  to  set  aside  tlie  Indlctment-M 
Cal.  S99.  An  order  setting  aside  an  indictment  is  not  an  interlocntory 
order,  but  a  final  order  and  appealable— 31  CaL  564. 

JSubd,  1.<-See  64  Cat  38;  48  id.  550;  SI  id.  ses.  This  snbdivision  refers 
to  provisions  of  the  Code  prescribing  the  mode  of  finUlug.  indorsing, 
and  presenting  the  indlctment-M  CaL  96;  4«i  id.  148;  see  4  id.  225; 
61  id.  400.    See  an<«,  SS  941-U5. 

3abd.2.    See  6  CaL  96;  21  id.  »8;  22  id.  S48;  64  id.  400.   See  att<e,  S  94S. 

3ubd.  S.    Bee  54  Cal.  400;  ante,  SS  906. 919, 920, 925. 

3abd.  4.  Ohallenge  to  grand  jarjr.— If  the  defendant  was  held  to 
anAwer  before  the  grand  jurf  met,  and  was  informed  cliat  he  could 
interpose  a  challenge  to  the  pane!  or  to  an  individual  gran<I  iuror.  and 
be  declines  tu  do  (w>,  he  waives  his  right  to  do  so  after  no  is  iudicted— 
4i)  Cal.  65<);  see  54  Cal.  38;  23  id.  631:  see  8:)  id.  826;  but  if  he  was  not 
held  to  answer  at  the  time,  he  may  Interpose  a  challenge  to  the  panel 
or  an  bulivhlual  Juror  on  his  arraiifument— 14  Cal.  571.  A  pei-stm 
accuse* I  before  indictment  may  challeni(e  any  one  returned  on  the 
grand  tury— I  Black.  317;  2  Id.  475;  2  Browne,  (Pa.)  237;  17  Ohio  St.  hai 
but  It  Is  too  late  after  indictment  is  found  and  accepted— 21  Cal.  312;  2 
Port.  luU;  17  Smedes  A  M.  OH;  5  Eug.  78:  id.  71;  3  Wend.  314.  So,  an 
objection  to  the  formation  of  the  grand  Jury  cannot  be  presented  on 
motion  to  set  aside  the  indictment-i54  Cal.  3S:  46  id.  148;  as  sucii  mo- 
tion on  aiTaignment  on  such  a  ground  is,  in  effect,  a  challenge  to  the 
panel^i6  CaC  148;  but  if  the  indictment  was  foulid  by  a  special  grand 


Jury ,Jt  can  be  set  aside  on_the  first  and  third  grounds  of  this  sectlun 

It  Jury 
See  anu,  S  KM. 


Cal.  38 ;  see  45  id.  29.    So.  an  indictment  found  by  a  Jury  summoned 
as  a  petit  Jury  and  impanneled  as  a  grand  Jury,  Is  illegal-<4&  CaL  29. 


996.  If  the  motion  to  set  aside  the  indictment  or  in- 
formation is  not  made,  the  defendant  is  precladed  from 
afterward  taking  the  objections  mentioned  in  the  last  sec- 
tion.   Lin  effect  April  9th,  1880.] 

Waiver  of  objections.— The  motion  to  set  aside  the  indictment  must 
be  made  iiefore  plea,  or  it  will  be  deemed  waived— 34  CaL  308.  If  not 
made  before  plea  or  demurrer,  defendant  cannot  afterward  take  the 
ol>jectioiis  allowed  \n  §  9»5-6  CaL  98;  21  id.  388;  26  Id.  115;  28  id.  272;  34 
id.  308:  39  id.  377;  48  Id.  550. 

997.  The  motion  must  be  heard  at  the  time  it  is  made, 
unless,  for  caose,  the  court  postpones  the  hearing  to  an- 
other time.  If  the  motion  is  denied,  the  defendant  must 
immediately  answer  the  indictment  or  information,  either 
by  demurring  or  pleading  thereto.  If  the  motion  is  grant- 
ed, the  court  must  order  that  the  defendant,  if  in  custody, 
be  discharged  therefrom;  or,  if  admitted  to  bail,  that  his 
bail  be  exonerated;  or,  if  he  has  deposited  money  instead 
of  bail,  that  the  same  be  refunded  to  him,  unless  it  directs 
that  the  case  be  resubmitted  to  the  same  or  another  grand 
Juryi  or  that  an  information  be  filed  by  the  district  attor- 
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ney;  provided^  that  after  such  order  of  resubmission  the 
defendant  may  be  examined  before  a  magistrate,  and 
discharged  or  committed  by  him,  as  in  other  cases,  if, 
before  indictment  or  information  filed,  he  has  not  been 
examined  and  committed  by  a  magistrate.  [In  e£fect 
April  9th,  1880.] 

998.  If  the  coort  directs  the  case  to  be  resubmitted,  or 
an  information  to  be  filed,  the  defendant,  if  already  in 
custody,  must  so  remain,  unless  he  is  admitted  to  bail ;  or, 
if  already  admitted  to  bail,  or  money  has  been  deposited 
instead  thereof,  the  bail  or  money  is  answerable  for  the 
appearance  of  the  defendant  to  answer  a  new  indictment 
or  information;  and,  unless  a  new  indictment  is  found, 
or  information  filed  before  the  next  grand  jury  of  the 
county  is  discharged,  the  court  must,  on  the  discharge  of 
such  grand  jury,  make  the  order  prescribed  by  the  pre- 
ceding section.    [In  effect  April  9th,  1880.] 

999.  An  order  to  set  aside  an  indictment  or  informa- 
tion, as  provided  in  this  chapter,  is  no  bar  to  a  future 
prosecution  for  the  same  offense.  [En  effect  April  9tht 
1880.] 
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CHAPTER  HL 

DBKUBBBB. 

1 1002.  Pleading  on  part  of  defendant. 

S  1003.  Demurrer  or  pica,  when  pat  in. 

S  1004.  Grounda  of  demurrer. 

S  1005.  Demurrer,  bow  put  In,  and  ita  foim 

S  1006.  When  heard. 

S  1007.  Judgment  on  demurrer. 

I  1008.  If  allowed,  bar  to  another  proaeention;  when. 

S  1009.  If  resubmlMlon  not  ordered,  defendant  diachai)ged»  eto. 

S  1010.  Proceedings,  If  submission  ordered. 

I  1011.  Proceedings,  if  demurrer  is  disallowed. 

I  1012.  Objections,  forming  ground  of  demurrer,  when  taken. 

1002.  The  only  pleading  on  the  part  of  the  defendant 
is  either  a  demurrer  or  a  plea. 

.  1003.  Both  the  demurrer  and  plea  must  be  put  in,  in 
qpen  .court,  either  at  the  time  of  the  arraignment  or  at 
Buch  other  time  as  may  he  allowed  to  the  defendant  for 

that  purpose. 

Objectioua,  when  taken.— Objections  to  the  insufficiency  of  the 
indictiiieut  must  bo  taken  at  the  trial— 4  CaL  236:  id.  240;  and  a  faUure 
to  demur  at  the  proper  time  Ua  waiver  of  the  objection— 35  id.  115;  48 
lU.  b!Wi  49  ill.  s  fO;  see  !i<  i«7fr-80.  All  defects  purely  technical  must  be 
taken  ad  vantage  of  before  Terdict-6  Md.  410. 

Effect  of  demurrer.— The  offense  is  admitted  by  the  demurrer— 44 
Yt.  <>..);  but  ic  does  uot  admit  the  legal  effect  of  the  facts  therein 
picadod— »4  Pa.  St.  18.  It  puts  in  issue  the  legality  of  the  whole  pro- 
ceeding—84  Pa.  St.  65. 

1004.    The  defendant  may  demur  to  the  indictment  or 

information,  when  it  appears  upon  the  face  thereof, 

either — 

1.  If  an  indictment,  that  the  grand  jury  by  which  it 
was  found  had  no  legal  authority  to  inquire  into  the  of- 
fense charged,  by  reason  of  its  not  being  within  the  legal 
jurisdiction  of  the  county;  or,  if  an  information,  that  the 
court  has  no  jurisdiction  of  the  offense  charged  therein. 

2.  That  it  does  not  substantially  conform  to  the  require- 
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ment  of  sections  nine  hundred  and  fifty,  nine  hundred 
and  fifty-one,  and  nine  hundred  and  fifty-two. 

3,  That  more  than  one  offense  is  charged. 

4.  That  the  facts  stated  do  not  constitute  a  public  of* 
fense. 

6.  That  it  contains  any  matter  which,  if  true,  would 
constitute  a  legal  justification  or  excuse  of  the  offense 
charged,  or  other  legal  bar  to  the  prosecution.    [In  effect 

April  9th,  1880.] 

Qronnds  of  demnirer.— Objections  to  tbe  Indictment  must  bo 
taken  prior  to  plea,  or  tbey  cannot  be  considered  on  arrest  of  judg- 
ment, except  under  tbe  fourtb  subdlylsion  of  this  section,  for  if  uo 
offense  is  cliarged.  no  conviction  can  be  bad— 7  Cal.  129:  id.  289;  10  id. 
S7;  27  Id.  394;  28  id.  265;  89  Id.  370.  An  indictment  defectlye  in  8ub> 
stance  and  form  may  be  demurred  to— 10  Gratt.  708;  but  It  will  not  llo 
for  defect  In  indorsing  and  filing  the  indictment— 28  Ark.  410. 

8i*bd.  1.  If  it  appears  from  tbe  caption  that  the  court  had  no  Juris- 
diction, the  indictment  will  be  adjudged  invalid— 1  Term  Bep.  316:  l 
Leacb,  425.  Where  the  record  does  not  show  objections  to  tbe  juris- 
diction, the  presumption  is  in  favor  of  the  regularity  of  the  proceed- 
ing9-40  CaL  ti55.    See  on/e,  SS  774-794. 

SuM.  2.  That  the  indictment  did  not  contain  the  particular  cir- 
cuukstances  of  the  offense  is  a  ground  for  demurrer— 49  Cal.  3!M). 
See  ante,  !.§  9ft0, 959.  Where  there  are  two  counts  and  one  of  them  is 
good,  a  general  demurrer  wLi  be  overruled— 8  Pac.  C.  L.  J.  610.  The 
omission  to  state  any  description  of  theproi>erte  stolen  Is  ground  for 
demurrer— 40  Cal.  277;  86  id.  247:  so.  It  wUl  not  lie  for  a  failure  to  giro 
an  appellation  to  the  offense— 39  Cal.  831.  It  wlU  not  lie  to  a  part  of  a 
couut— 42  Md.  563;  Law  B.  3  H.  L.  306.  It  will  not  avail  when  the 
offense  is  set  forth  with  substantial  accuracy— 88  Md.  188;  89  id.  853. 
See  atite,  %i  050, 059. 

Subd.  3.   Oharging  two  ottdnaeB  is  a  ground  for  demurrer— 48  CaL 
62;  47  id.  106;  27  id.  894;  85  id.  115.    See  ante,  S  954,  and  note. 
JBubd.  4.    See  ante,  S  990. 

1003.  The  demurrer  must  be  in  lYriting,  signed  either 
by  tbe  defendant  or  his  counsel,  and  filed.  It  most  dis- 
tinctly specify  the  grounds  of  objection  to  the  indictment 
or  information,  or  it  must  be  disregarded.  [In  effect 
April  9tb,  1880.] 

1006.  Upon  the  demurrer  being  filed,  the  argument 
upon  the  objections  presented  thereby  must  be  heard, 
either  immediately  or  at  such  time  as  the  court  may  ap- 
point. 

1007.  Upon  considering  the  demurrer,  the  court  must 
give  judgment,  either  allowing  or  disallowing  it,  and  an 
order  to  that  effect  must  be  entered  upon  the  minutes. 
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Jadgment  on  demurrer.— Tbe  rale  that  Judgment  may  be  given 
agiUnst  the  par^  who  committed  the  first  flubstantlal  error  Is  applk 
cable  to  criminal  caees—jtt  Me.  438: 4  Parker  Cr.  B.  217.  IT  there  are  two 
eoants,  and  one  of  them  is  ffood*  the  indictment  is  good  on  general 
demurrer— 6  Pac.  C.  L.  J.  610;  40  Ala.  21;  30  id.  247;  o  Gush.  2U5.  An 
order  sustaining  a  demurrer  to  an  indictment  isa final  judgment  from 
which  an  appeaU  Ues— 47  Cal.  113:  39  id.  604;  3  Granch,  159;  3  Gush.  212: 
t  N.  T.  9;  2  Va.  Gas.  202;  2  lU.  257:  13  id.  341:  17  Wis.  669:  5  Litt.  2i)9:  14 
Bush. 625:  6  Yerg.  360:  66  N.  G.  647:  71  id.  2ii3;  7  Qa.  422;  65  Mo.  497;  6 
Tex.  1;  5  Uar.  *  J.  317;  1  Ark.  428;  19  N.  Y.  583. 

1008.  If  the  demurrer  is  allowed,  the  judgment  is 
final  upon  the  indictment  or  information  demurred  to,  and 
is  a  bar  to  another  prosecution  for  the  same  offense,  nnless 
the  court,  being  of  the  opinion  that  the  objection  on  which 
the  demurrer  is  allowed  may  be  avoided  in  a  new  indict- 
ment or  information,  directs  the  case  to  be  submitted  to 
another  grand  jury,  or  directs  a  new  information  to  be 
filed;  provided,  that  after  such  order  of  resubmission,  the 
defendant  may  be  examined  before  a  magistrate,  and  dis- 
charged or  committed  by  him,  as  in  other  cases.  [In  ef- 
fect April  9th,  188a] 

A  judgment  against  the  pttMecntloii  on  a  special  demurrer  Is  not 
final  when  the  defects  demurred  to  are  merely  fonnal.  A  new  bill 
must  be  sent  in  with  the  defects  cured— 3  Grancb  C.  C.  441 ;  54  lud.  434. 
And  defendant  will  be  held  over  to  await  a  second  mdictment— 43  Aia. 
II. 

1009.  If  the  court  does  not  permit  the  information  to 
be  amended,  nor  direct  that  an  information  be  filed,  or 
that  the  case  be  resubmitted,  as  provided  in  the  preceding 
section,  the  defendant,  if  in  custody,  must  be  discharged, 
or  if  admitted  to  bail,  his  bail  is  exonerated,  or  if  he  has 
deposited  money  instead  of  bail,  the  money  must  be  re- 
funded to  him.    [In  effect  April  9th,  1880.] 

1010.  If  the  court  directs  that  the  case  be  resubmitted, 
the  sam^  proceedings  must  be  had  thereon  as  are  pre- 
scribed in  sections  nine  hundred  and  ninety-seven  and 
nine  hundred  and  ninety-eight. 

1011.  If  the  demurrer  is  disallowed,  the  court  must 
permit  the  defendant,  at  his  election,  to  plead,  which  he 
must  do  forthwith,  or  at  such  time  as  the  court  may  di- 
rect. If  he  does  not  plead,  judgment  may  be  pronounced 
against  him. 


toco  of  the  pleading 

:r  or  light,  bnt  mntt 
gnncaa-i«CaI.  Ml: 


3.012.  When  tlje  objections  meationod  In  MCtioaone 
thoaaaad  and  four  appear  on  the  face  of  the  Indictment 
or  iofonnatiuu,  they  can  only  be  taken  by  demurrer,  ex- 
cept that  tLe  objectlou  to  the  jurisdiction  of  the  court 
over  the  subject  of  the  indictment  or  information,  or  that 
the  facia  stated  do  not  conatitnte  a  pabllc  offense,  may 
be  tatcen  at  the  trial,  under  the  plea  of  not  guilty,  or  after 
thetrial,in  arrest  of  judgment.    [In  effect  April  9tb,  1880.1 

Wbsn  Dbjsctioiu  most  ba  taken.— Obiecdons  sppeulns  oi 
oce  of  tba  liuUctuieat  ciu  oal;  be  taken  advauta^a  n  bf  immi 
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mi-  Plfltt|lu>wpntlii»uidlUfoniL 

UIL  Flea  of  KalLCT»  bow  pat  in,  and  wban  vithdmni' 

UU^  Wlut  plam  ot  Dot  ffiLlltr  puta  Id  Issue. 

WO-  WluC  naj  be  eItbd  Id  erldeacs  under  plea  oi  not  g 

mi.  Wlut  Is  not  a  former  acqultUL 

lOSI,  CouTicUon  or  uqulital  Tor  a  hlgbsr  offensa,  eflect  ■ 
UIM.  Detendaiit  retnilog  to  answer,  plea  ol  not  goUt;. 
UUt  Pnrlou  couTlcrtiaiu.   CBe|>ea]M.j 

1016.    There  are  four  kinds  of  pleas  to  an  indlc 
01  luformatlon.   A  plea  of— 

1.  Gnilty. 

2   B     gall  J 

3.  A  nn  d£m 
tt  Bsa  arged  w 
will 


Sabd.       Wh  dslobsTui   OiemDerallsnie.Rnil 

Uiare       ml  remua  bo  a  verdict  In  each. 

^  29  Pa.  St,  It.    Ou  B  plea  oi  former  acqulclal,  ifttae  court  balds  ttae 


giai7 

offion,  idm  oonvtMlan,  eoDoMW  tU  ladiMW  « tits  loOletawiit  lua 

UuluJinmBiitwiaitiaBiMnwnidUHUlInfoMjiulameDt—    Ohio 
tm   b  DBTlly  ■     tOlcI       (lUIUr  wUI  nuMlD  tba  pl«>-41  Wli. 

*K    see  m     &p  w«aBTlMIOD,tolMBMr  DMdtlM 


lid  L, 

H|*Sm«lsaa        ra 

sasyfMss 


UA11en,«Ui'3titattK;;Ilil.'fi6ji  UOft.  WltU^!!^ll3IloH'.  mias'i 
aii  KLiUi  ItMo.  IN:  It  lad.  lAi  I  Uu^L  103!  txil  eucU  cungcot 
euoot bemads  opeiMlvebT  motfbiHlnriraHorMIFeemeiitatliiiaa 
aDtKOtavuataBJlnTlarproeeeiaBSi-ACU.l»lUuiLa^J;  liuuuipti. 
(Ki^IA.Aii.TU;UlllahH)I  ISl^BCWSt  1  Bwan,  ^:  1  Ltili, 
HOi  HolcnSi  ICisn.  All.  Ul.  Thecqiuitjailiianiiliigbtliluteiided 
to  thlclil  thepriuuer  from  n  rnvmiil  trba,  sicepCat  liisclcFiiou  and  re- 
oiie«(,wlilrhi»inaiii[cstPJl>ybl5npniiqgiiontqranewlrlal— 1  tlM.*! 
IHonl  sliows,'  lu  a  esse  In  wljliti  JiiOpar  jy  altacliea.  tlial  the  iarf  wal 
(U3cluii:e''il,  the  record  must  alsii  fipcclallyaLau  Ibe  rrouDil  ur  di»' 

JiopaMT,  vhea  <l«fl  not  anacb.— A  partr  Is  not  put  In  laonrdr 
nnill  »veiilic[_^hMheEn  rtmlereil-e  Bush, S6^  2B AJa.  \3izild7iTii 
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irlus  ilio  lr[al.  l^o  iutj  may  be  lUscbarge'il,  and  tbo  ptls- 
!w-?scjl.lt.i|MAl:i.  ii3i^'»Io■•^■.=  ^^"°',P'>,■'"'i,"'"'- 
)f  dealh,  tto„  wh'eii'lbo  dlscbargo  beeomeJ  ineYllatjli>-3S  CaJ.  407. 
Halat-iai;  lIlaM  til;  I'ilalcl'.  C.  a.is.    So.tbeJuryiaajbBdlsoiarBed 


tlieV  do  iiDC  ^reo  ontll.^  la 
le;;»i  Ala.  lii;  Tbacb.  r. 
eourt  JiatLflea  mHstlur--  . 


o  In  Jedbudr— • 

, i«8:3Vlck.&i)(* 

(Mi  ;ilJ.  lil.ia  111-  liBiT Hayw,  (ti.  C.)  s<l;'s  SneedjiBl. 


tto  jnrorlntmiWrn  iiji 


l3 


it  li)UatiaO.Bi4;aBaiiitaiiiiedlitadl>eoTMT«t 
biu.  la  Etnond  for  nUUnwalof  iiJorar.  aad  ■![» 


nfo  St.  saj:  u  liaru.  *  C.  til:  B  Ad.  *  E.  mi  :  Car.  *  rf.  ««.  ^be  re 
prore  runner  Jeoiardy—M  L'aL  £90.    Ses  Coiut.  ProT.  unit,  p.  II. 

1017.  Ererf  plea  mnst  be  oral,  and  entered  upon  tfaa 
miniites  of  the  court  in  snbstantially  the  following  form : 

L  If  the  defendant  plead  guilty:  "  The  defendaat  pt«acU 
tbat  he  Ig  x^'lt;  of  the  oCfense  cliarged." 

2.  If  heplead  notguiltj:  "  Ihe  defendtuit  pleads  that 
he  ia  not  gailt;  of  tbe  o£Fenae  clia^ed." 

3.  If  he  pleadaformer  courlctioa  or acqnittal :  "Tha 
defendant  pleads  that  he  haa  already  been  convicted  (or 
ftcqnittad}  of  the  offense  charged  by  the  judgment  of  the 

court  of (naming  It],  rendered  lit (naming  tha 

place],  on  the day  of ." 

4.  It  be  plead  once  in  jeopardy:  "  Tha  defendant  ploadl 
that  he  has  been  once  in  jeopardy  for  the  oflenoe  charged 
(■pedfyinic  tha  time,  place,  and  court)."    [In  eSeet  ApiU 

aethiisso.] 

Flea.— Ev?i;p1eBinnitbeDnI— lICaLIIti  Hia.29e.  TbsoialvdaB 
•d  vlrda  la  fiial  to  llio  Judgment,  oyrn  afler  rordidl— 42  L'll.  tel;  SI 
Jfa.S!l;  KHii-JJO.  OiiDupc:il.l[  tliiiiTCDrillilMtasbovDrrali^meDt 
na  ple«.  Ih«  court  will  kwuiib  tbal  Ibera  wu  no  Brmljpiuiiiut  iior 
Me&^CaL4Sli  iWl9.Bi().  Aplea  InnUitciiK'nt.  or  napeclnl  Dies 
tot  InToli'lna  a  nMCeuicnl  nf  ra.iI,  I  ^  eiclusl  vcly  rur  thB  lourl— «  Hist. 
Kli  aiid  two  may  im  [tieiMleil  n  tbooaiDutimoBlicnnL.trcpujinaut— 
«r».C»«.»lS.  ThrymuiitiuiTBj-BlBtnqil  (liTnrn lua puoeralTwae-a 
.^ltll,M9l  l»P».6t  U:  tl  AlB.2J3i  31  111,  Jail;  31  IrLill;  ill  lil.a+t;  t 
mSak.tl:  tllMiLtffl.  TbDoblKUoatbatlbogranajuryliruiuotbeoB 
d»wo.«iiinuiuneil,  Hid  ImOMinuled.  aecunibia  to  Uw.  must,  la  eDmo 
tarliidletloDL  IisuiMliibv  plea  bi  abate  men  t—frort.t;  I:  4Dct.3iU:  ( 
Sbou-uarb  SmedM  4  H.  W.  "  [J,""'  '»">  *"  bi^  IW^^VpMlm 
'S^.K3:  UM.  T.aua;  ItIllM;  aAsbm.M.  Attar tIiDliiiimnui'Un| 
to  eSSSn^o  oLUeetloB-d'Nl'Y.'SB. 

aias-i.  snocni.sns. 

1018.  A  plea  of  coUty  can  be  put  In  by  tha  defend- 
ant himself  only  In  open  coort,  unless  npos  indictment  at 
inf oimation  against  a  cotpoiatlon.  In  vhioh  oasa  it  ma/ 


fg  1019-20  PLKA.  ^ 

be  put  in  by  ooanMl.  The  court  may^  at  any  time  before 
judgment,  upon  a  plea  of  guilty,  permit  it  to  be  with- 
drawn, and  a  plea  of  not  guilty  substituted.  [In  effect 
April  9th,  1880.] 

Flea  of  gniltf.— The  plea  of  gailty  should  not  be  entered,  exeei>t 
with  the  express  consent  of  defendant  given  personally.  In  direct 
terms  in  open  conrt— 41  Cal.  461.  'ibe  court  may,  in  Its  alscretJon, 
allow  the  plea  of  guilty  to  be  withdrawn— 24  N.  H.  143;  see  2  Nev.  821. 
When  there  is  reason  to  believe  it  has  been  entered  through  inadvert- 
ence, and  mainly  from  the  bone  that  punishment  would  be  mlclgatod, 
the  court  should  permit  it  to  be  withdrawn— 41  Cal.  4(>2;  but  the  party 
should  not  be  permitted  to  trifle,  by  entering  a  plea  one  day,  aua 
capriciously  withdrawing  it  the  next— id.  The  Supreme  Court  will 
not  reverse  an  order  refusing  ' 
withdrawn— 17  CaL  76. 


to  permit  the  plea  of  not  guilty  to  be^. 


See  ante,  S 1016,  notes  49  CaL  S9ft./ 

1019.  The  plea  of  not  guilty  puts  in  issue  every  mate* 
rial  allegation  of  the  indictment  or  information.  [In  ef- 
fect April  9th,  1880.] 

Flea  of  not  guilty.— The  plea  of  not  guilty  puts  In  issue  all  the  mate- 
rial averments, including  that  of  the  loeiudelieti—di  Cal.  470;  44 10. 105; 
48  id.  Sa2;  9  id.  4'il.  Under  this  plea  insanity  may  be  shown— 23  CoL 
461.   See  onleA  1016,note:  49  Cal.395.   Proceedings  on  plea  of  Insanity 

see  pott,  SS  136^1372.  The  plea  of  not  guilty  puts  in  issue  the  aver- 
ment of  place  where  the  crime  was  committed,  and  imposes  on  the 
prosecution  the  necessity  of  proving  the  locus  delicti— b2  Cal.  470. 

1020.  All  matters  of  fact  tending  to  establish  a  de- 
fense, other  than  that  specified  in  the  third  and  fourth 
■ubdiyisions  of  section  one  thousand  and  sixteen,  may 
be  given  in  evidence  under  the  plea  of  not  guilty.    [In 

effect  April  26th,  1880.  ] 

Znvolnntary  intorioation.— If  a  person  be  made  drunk  by  fraud  or 
stratagem,  or  by  the  uuskillfulnessof  a  physician,  he  is  not  respousl* 
ble  for  his  acts-2  Parker  Cr.  B. 233;  31  Ga.  4J4 ;  see  10  Mich.  401 ;  33  lud. 
543;  40  Conn.  136. 

Insanity  firom  intorication  may  excnse  from  punishment  for  crime, 
as  on  a  fixed  frenzy  or  insanity  .as  delirium  tremens— A'i<^aX.  344 ;  1  A.shm. 
289;  50  Barb.  2ii6;  48  id.  274;  (( Porker  Cr.  II.  200;  1  Curt.  1 ;  2  Crauch  a 
0.158:  Crabbe,558;  I  Duval,  224;  20Qratt.  800;  3  Uar.  (Del.)  .Vil :  5  id. 
610:  26  Ind.  422;  4  id. 563:  31  id.  i^i2\  3  Jones, (N.  C.)  245:  Mart.  &,  T.  147; 
6  Mason,  28;  19  Mich.  401:  46  Mo.  414;  18  N.  Y.9;  5  Ohio  St.  77;  12  Tex. 
ftOO;  or  mania  a  potur—9  liar.  (Del.)  551. 

Intoxication.— Voluntary  Intoxication  Is  no  excuse  for  crime— 27 
Cal.  507;  36 id.  531:  4!) id. 485:  7  Abb.  Pr.  321;  13  Ala. 413;  54  Uarb.319;  50 
Id.  236;  2Brewst.M6:  8Bush,4(>4;  Crabbe,55S;  2Cush.  5U0:  2CranchO. 
0. 158:  1  Curt.  1;  2  id.  19;  2DaU.  88;  I  Duval,  234;  2  id.  103;  65  Ga.  31; 


4  Mass.  295;  21  Minn.  22;  14  Mo.  502:  65  id. 630;  5(rid.  656;  12 Nev.  140: 
44  N.  H.  S92:  SI  N.  ¥.330;  2  Parker  Cr.  B.  14;  6  id.  631:  1  Strob.  479:  J 
BmiBdes  4b  M.  618;  12  Tex.  500;  24  Wis.  452 ^  1  Wright,  520;  60  VC  4SH 


09T  vuu.  S 1020 

area  nhen  so  Ditnme  aa  to  make  th«  peraoB  oncoiisclDui  dt  Uiacta 
— i;  3Jlcb.Si  au(!lik.sn,  U  dom  nut  (^grsralB  a  crtmlual  set,  it  (im- 
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KUi  IPukerCr.  K.2S91  Ulil.I^I:  nor  lower  Uis  cmla  ur  tba  offenH 

434:uaraliK6U;Ulll.sl4j<>.')Ho.iw;  l4La.Aii.  a.Vj  l:t  MeTrNiri 
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oIpiemedilatiuii-WBHb.IT'l;  aiH.Y.2ie;  HUikuajnauoiu*. 
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criuorveEit  may  uo  reueJvaLilo  In  cvldeiice  I 
oltbeoffeuie-SjtiiLKIT:  SParlicrCr.  Jl.(B2i 

««K-,1-i.  "^j^jirtJ,  6^1  jj  Id.  4Hi  1ikuiapli.^iM:  *  111.  IH;  l> 
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. „_-— .capBliJoor  de- 

iCoan.  lUi  UK41)9.  IISs  orlDca- 


iiwnrvorsmumwItolnb&ijUy  rolnei  tCia  leeai  nrBjiiiupEiou  bf  11* 
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pMf.'jia^iiid'note.  "•"  " 

StataM  of  UinUatlsiu^Ttie  natnttt  ot  UmlOUoTu  nsed  not  b* 
■MdaUTpleaded-II  WalLIUi  4 Day. IJU  1  Ciaoeli C. C. iilj.  1  Id. Ii; 
|i.0.n»i  lua.t»t  MHiuiiiib.tJi  aiiui.tAi  J  tow*,  m. 

BSODM  and  Jiutiaaatloii.— miTDrtiuis  or  acelilsnt  u  an  uciue— 
■MDMtr'aVrlui.L>v,{|M.*,li|  oaM. t IS- aDlHl. «.  Acti dons undir 
compuMau  or  dnreu-rd.  tiU>  >■  l>;  aub)  38,  mbd.  «.  Coaaeat  ol 
l>>n]rlu]iired,ManoxEiii»-iaa  Dosn'sVrlm.Law^f  tJ.a,l>.  Ignor- 
■aeaoriBlUUaaf  Uw.uanexeuM— ia.UM,a,U  liauiauoaariBis- 
tikaafbel-'U.iiU.a.b;  oaM,  | «,  lubiL  t. 

SalMalmM.— The  rlgbt  ot  MlI-daltaM  la  tMMd  on  tueimUr—ll 
CaL  ITI.  Tbs  owaar  ot  a  boiue  mar  us*  torea  uKssaant  to  rapsl  an 
laaaDlt-aCaLHl;  Addli.tM.  Tbo  act  ottaMt«ttiaiTfiHlow  In  the 
BtgttcuiwtfBSewBttonMnothatcan  ota  TeaMnatilo  nunaoat  to 
tacon  UiB  nnat  adaadlT  irrnpoo.  wltbom  flm  waralnalbalDtnider 
Qg— U Cal. <«|  W BL cu  Apatl^^ananltaaii  jnnUledlDDaliigiucii 
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69;  54  Barb.  342;  48  Id.  629;  32  N.  T.  SOD;  and  if.  wltliont  fault  or  care- 
lessness, ho  Is  misled  eon<*erninqr  thcra,  and  defends  accordlnff  to  the 
sunposed  state  of  facts,  ho  is  Justiilable,  alUiousIi  the  facts  aroTn  truth 
otlierwisn*  and  there  Is  really  no  occasiun  for  extreme  measures— 'tt 
Cal.2UJ;  I'eople«.  Miles,  55  Cal.  2U7.  Mere  antecedent  threats  is  no 
excuse  f or  a  Jeadly  atksanlt,  when  no  demon.-itratlou  i.s  made  liy  the 
p:irty  threateuhig— 45  CaL  261.   See  Desty's  Crim.  Law.  title  Uomi- 

CIDB. 

1021.  If  the  defendant  was  formerly  acq^iitted  on  the 
ground  of  variance  between  the  indictment  or  informa- 
tion and  the  proof,  or  the  indictment  or  information  was 
dismissed  upon  an  objection  to  its  form  or  substance,  or 
in  order  to  hold  the  defendant  for  a  higher  offense,  with- 
out a  judgment  of  acquittal,  it  is  not  an  acquittal  of  the 
same  offense.    [In  effect  April  9th,  1880.] 

Acqnittal.  when  not  a  bar.— A  former  acqnittil  or  conviction  pro- 
curetf  hy  fraud  is  no  bar-4  Mass.  477;  ill  id.4U4;  4S  Mo.  70;  32  Ark.  722; 


to  a  prosecution  for  larceny— 20  Cal.  (>22;  14  Ga.  8;  2  Hawks*  S8;  4ti  Ala. 
717;  14  lnd.572;  so.adiscliarj^e on  a  preliminary  examination^  16  Kan. 
S(M;  noradlicharKebyacrandJury— 2Aslun.61;  2  Moody  &  It.  503;  and 
Beo5Ga.8i:  or^iiere  tuo  indictment  was  qnashed—l2tt  Mass.  246;  32 
Ark.2al.  llvideuce  that  a  former  indictment  hsul  been  set  aside  on 
tho  ground  tluit  tlie  grand  Jury  had  not  been  legally  constitnted.  and 
that  tlio  court  had  ordered  tlie  case  submitted  to  another  grand  jury, 
will  not  sasiain  a  idea  of  former  ac<iuittal— 53  Cal.  630.  A  former  peua« 
Ing  iuilictmeut  is  no  bar  to  a  trial  on  the  second— 5  Cranch  C  C  87;  Z 
Cash.  27!);  II  Id.  472;  5  Gray,  »3;  12(>  Mass.  265;  14  Wend.  »;  28  Gratt» 
950;  2  Duv.  &  B.  15.i;  78  N.  C.  558;  5  lud.  532;  22  id.  347;  36  Miss.  614. 

Variance.— Immaterial  variance  should  he  disregarded— 41  Cal.  236: 
If  thH  defendant  be  in  fact  acquitted  on  the  ground  of  imniiiterial 
variimce.  ho  cannot  be  a?aln  iirosecuted  for  the  same  olfense — (1  Cal. 
23o;  but  If  the  variance  beinacuriui,  it  is  notabar— 41  Cal.  238.  Where 
tJie  ihUlr-tuii-nt  charged  stealing  of  five  certificates  of  shares  of  stock 
of  tho  No.  7056,  and  the  proof  sliowed  there  vras  but  one  such  certifi- 
cate, and  not  a  scries  of  five,  it  was  not  a  fatal  variance— 45  CaL  672; 
see  annf,  §  iU16.  and  post,  §  1112;  see  AD  Cal.  3iJ5. 

1022.  Whenever  the  defendant  is  acquitted  on  the 
merits,  he  is  acquitted  of  the  same  offense,  notwithstand- 
ing any  defect  in  form  or  substance  in  the  indictment  or 
information  on  which  the  trial  was  had.    [In  effect  Apiil 

9th,  1880.] 

'  Former  acqnittal.-<-Where  a  person  Is  put  on  trial  on  a  valid  iniUcV 
ment,  before  a  competent  court  and  Jury,  a  dischai^e  of  the  Juiy 
without  his  consent,  or  from  some  unavoidable  accident  or  necessity, 
L<t  equivalent  to  an  acquittal— 48  CaL  32ii ;  24  id.  41.  So,  if  tlie  prosecut- 
ing attorney  enters  a  no//e  «ro<«9u<  after  the  Juiy  Is  irapannele<t  and 
sworn,  the  acGusedncaunotue  again  indicted  for  the  same  offense— 24 
Cal.  41;  8Ala.»51:  16id.78l;  44id.O;  54  id.  9318  Barh.  158;  I  BaJk-eSi: 
7  £l4Ckf.  186;  8  id.  645;  4  Cranch  C.  C.  4&5;  2  Gainee,  304;  5  Cold,  alls  I 
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Dev.  491;  3  Ga.53;  9  id.  806;  K  Id.  625:  7  Gray,  828;  1  Hamph.  253;  5 
laa.2iT0;  2  McLean,  114;  49  N.  H.  155;  14  Ohio,  295;  12  Oliio  8t.214:  20 
Pick.  336;  23  Pa.  St.  12;  Thacli.  C.  C.  132;  12  Yt.  93;  3  W.  Va.  700;  but  it 
is  otberwise  where  defendant  was  not  in  jeopardy— 2  Brewst.5<i7:  1 
Curt.  23;  4i  Conn.  432;  7  Gray,  328;  35  Tex.  9d:  12  Vt.  93.  If,  while  the 
jury  Is  out  deliberating,  and  before  the  expiration  of  the  term,  the 
]uUjre,  without  calling  the  Jury  into  court,  adjourus  for  the  term.  It  is 
eqiuTalent  to  au  acquittaI--4 J  Cal.  329.  Surpi  Ise,  in  the  sudden  break- 
ins  down  of  the  caso  of  thoj>rosecution,  will  not  Justify  withdrawing 
of  a  Juror— 2  Caines,  305 ;  2  McLean,  1 14 ;  2  Parker  Cr.  It.  676;  2  Strange, 
964;  out  see  contra  f  13  Ired.  203;  15  Wend.  371. 

1023.  "Wlien  the  defendant  is  convicted  or  acquitted, 
or  lias  been  once  placed  in  jeopardy  upon  an  indictment 
or  information,  the  conviction,. acquittal,  or  jeopardy  is  a 
bar  to  another  indictment  or  information  for  the  offense 
charged  in  the  former,  or  for  an  attempt  to  commit  the 
same,  or  for  an  offense  necessarily  included  therein,  of 
which  he  might  have  been  convicted  under  that  indiut- 
munt  or  information.    [In  effect  April  2Gth,  1880.] 

Higher  ofTense.— On  an  imllctment  for  murder,  defendant  was  found 
guiicy  of  niuu^laughter,  and  ou  a  secoiul  Indictuieut  fur  murder,  his 
former  conviction  was  a  irood  plea,  tUoiiirh  a  new  trial  had  been 
granted  ou  his  motion — t  Cal.  3Tu:  5  Id.  278.  A  conviction  of  mjm- 
slaughter  is  an  acquittal  of  cvory  lilgher  oif ense,  and  so  of  all  otfenses 
Included  In  an  indictmeut«-J5  Cal.  Sd.  If  a  i>ei*aon  i^  Indicted  for 
niauslauffbter,  and  the  court,  witUoutconseut  of  defendant,  discliarges 
th«  Juryuecause  it  Is  of  opinion  that  tlio  evidence  8hows  defcutlaut 


guilty  of  murder,  if  he  l.i  again  Indicted  for  tho  same  killing,  he  is  twice 
ijoupardy, 

SUlMi.l. 


r,  and  is  entitled  to  acquittal— 4»  Cal.  334.   See  ante,  S  1016, 


1024. .  If  the  defendant  refuses  to  answer  the  indict- 
ment or  information  by  demurrer  or  plea,  a  plea  of  not 

guilty  must  be  entered.    [In  effect  April  9th,  1880.] 

Refusal  to  plead.— If  a  defendant  stands  mute,  a  plea  of  notjruilty 
ux  bo  entered  by  order  of  coiu't— 1J5  Mass.  3!v7 ;  7oPa.  St.  319;  5  whurt. 


cau 


67 ;  10  Cox  C.  C.40J;  so  if  ho  refuses  or  declines  to  plead  after  demurrer 
overruled- 23  Cal.  274;  23  id.  5(j2.  A  refusal  to  plead  does  not  admit 
Jurisdiction— 30  Mich.  371. 

X025.    Section  one  thousand  and  twenty-five  of  said 
Code  is  hereby  repealed.    [In  effect  April  9th,  1880.] 
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CHAFTEB  V. 
TRAirsMissioir  or  certain  indictxbntb  fbox  the  county 

GOU&T  TO  THB  DISTRIOT  COUBT  OB  KDjaCIPAIi  CUTlfTyAIi 
COUBT  OF  SAN  FBANCISOO. 

S  1088.  Transmission  of  indictments  tmm  tbe  Coantf  to  District 

Courts.  [Bepealed.] 
S  1039.  Indictments  against  a  superior  Judge. 
S  1030.  Indictments  transmitted  to  Municipal  Criminal  Court.   CBa^ 

pealed.] 

102a    Bepealed.    [In  effect  March  12th,  1880.] 

1029.  When  an  indictment  is  found,  or  an  inf oroiation 
filed  in  a  Superior  Court  against  a  judge  thereof,  a  certifi- 
cate of  tliat  fact  must  be  transmitted  by  the  clerk  to  the 
governor,  who  shall  thereupon  designate  and  direct  a 
judge  of  the  Superior  Court  of  another  county  to  preside 
at  the  trial  of  such  indictment  or  information,  and  hear 
and  determine  all  pleas  and  motions  affecting  the  defend- 
ant thereunder  before  and  after  judgment.  [In  effect 
March  12th,  1880.] 

1030.  Bepealed.    [In  effect  March  12th»  1880.] 
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CHAPTEB  VI. 

BBMOYAL  OF  THB  ACTION  BEFORE  TBIAL. 

S  1033.   When  action  maj  beremoyed. 

S  1034.   Application  for  removal,  how  made. 

S  1035.    Application,  when  granted. 

S  1036.    Order  of  removal. 

S  1037.    Proceedings  on  removal,  if  defendant  is  in  costo'dy. 

S  1038.   Proceedings  on  removal.  Transmission  of  papers. 

X033.  A  criminal  action  may  be  removed  from  the 
court  in  which  it  is  pending: 

jPir«t— On  the  application  of  the  defendant,  on  the 
gfound  that  a  fair  and  impartial  trial  cannot  be  had  in 
the  county  where  the  action  is  pending. 

Second. — On  the  application  of  the  District  Attorney ,  on 

the  ground  that  from  any  cause  no  jury  can  be  obtained 

for  the  trial  of  the  defendant  in  the  county  where  the  ac« 

tion  is  pending.    [In  effect  March  9th,  1887.  ] 

Bias  or  prelndice  of  the  presiding  judge  is  no  legal  ground.— 28  Gal. 
4a6;  24  id.  81;  18  id.  105;  121d.  523.  That  the  judt^e  previously  in  the 
same  case  made  an  erroneous  ruling,  is  no  evidence  of  the  existence  of 
blaa  and  prejudice— 24  Cal.  31. 

1034.  The  application  must  be  made  in  open  court  and 
in  writing,  verified  by  the  affidavit  of  the  defendant  or  of 
the  district  attorney,  as  the  case  may  be,  a  copy  of  which 
Implication  must  be  served  upon  the  attorney  of  the  ad- 
Terse  party  at  least  one  day  prior  to  the  hearing  of  the 
application.  Whenever  the  affidavit  of  the  defendant 
shows  that  he  cannot  safely  appear  in  person  to  make 
such  application,  because  popular  prejudice  is  so  great  as 
to  endanger  his  personal  safety,  and  such  statement  is 
sustained  by  other  testimony,  such  application  may  be 
made  by  his  attorney,  and  shall  be  heard  and  determined 
in  the  absence  of  the  defendant,  notwithstanding  the 
cUarge  then  pending  against  him  be  a  felony,  and  he  has 
not  at  the  time  of  such  application  been  arrested  or  given 
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bail,  or  been  arraigned,  or  pleaded,  or  demurred  to  the 
indictment  or  information.    [In  effect  March  dth,  1887.] 

Ohanf  e  of  plac«  of  trial.— The  venae  of  a  case  raij  be  chanffed  at 
tbe  uUcretion  of  the  court  oa  good  caOM  nhown— AS  CaL  567;  44  id.  95; 
49  id.  4.J5. 

Application  for  ramoTaL— The  affldarit  mast  state  facts  and  cir- 
cumstances  from  which  the  conclusion  is  deduced,  that  a  fair  and  im- 
partial trial  cannot  be  had  in  the  couniy  where  the  indictment  is 
found— 1  Cal.  379:  8  id.  412.  The  affidavit  that  he  cannot  have  a  r%ir 
and  1  I  partial  trial  In  the  coantv  is  not  alone  sufficient— 31  ChI.  265;  See 
18  Cal.  186;  nor  is  the  mere  fact  that  thirty  or  furty  persons  in  the  coun- 
ty had  8ubscrlb«>d  money  to  procure  a  lawyer  to  fud  the  prosecutinff  at- 
torney—21  Cal.  265.  questionings  Cal  853.  A  mere  opinion  or  belief  set 
forth  in  the  affidavit,  that  a  fair  trial  cannot  be  had,  is  not  sufficient— 
44  Cal.  95;  see  28  iH.  495.  The  application  Is  add.essed  to  the  soand 
discretion  of  the  court— 49  Cal.  427;  18  id.  186;  6  id.  155;  53  id.  567;  44  id. 
97;  3  id.  410;  the  exercise  of  which  must  be  reasonable— 53  id.  567;  18 
id,  186;  to  be  dispo!<ed  of  in  furtherance  of  Justice— 44  id.  95;  6  id.  155; 
and  the  order  of  removal  will  not  be  disturbed  except  in  case  of  gross 
abuse  of  discretion— 6  id.  155;  18  id.  180.  The  granting  of  time  to  file 
counter  affidavits  is  in  the  discretion  of  the  court— 22 Cal.  131.  Tbe  ap- 
IMication  cannot  be  made  after  twelve  cumpetent  Jurors  are  obtained 
-49  CaL  170. 

1035.  If  the  court  be  satisfied  that  the  representations 
of  the  applicant  are  true,  an  order  must  be  made  transfer- 
ring the  action  to  the  proper  court  of  some  convenient 
county,  free  from  a  like  objection.  [In  effect  March  9th, 
1887.] 

1036.  The  order  of  removal  must  be  entered  upon  the 
minutes,  and  the  clerk  must  Immediately  make  out  and 
transmit  to  the  court  to  which  the  action  is  removed  a  cer- 
tified copy  of  the  order  of  removal,  record,  pleadings,  and 
proceedings  in  the  action,  including  the  undertakings  for 
the  appearance  of  the  defendant  and  of  the  .witnesses. 

1037.  If  the  defendant  is  in  custody,  the  order  mast 
direct  his  removal,  and  he  must  be  forthwith  removed  hy 
the  sheriff  of  the  county  where  he  is  imprisoned,  to  the 
custody  of  the  sheriff  of  the  county  to  which  the  action  is 
removed. 

1038.  The  court  to  which  the  action  is  removed  must 
proceed  to  trial  and  judgment  therein  as  if  the  action  had 
been  commenced  in  such  court.  If  it  is  necessary  to  have 
any  of  the  original  pleadings  or  other  papers  before  such 
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oonrty  the  court  from  which  the  action  is  removed  must  afe 
any  time,  upon  application  of  the  district  attorney  or  the 
defendant,  order  such  papers  or  pleadings  to  be  trans- 
mitted by  the  clerk,  a  certified  copy  thereof  being  retained. 


.^.aignment— If  amignment  bad  been  ouuloiji  tbe  place  tcbera 
tbe  indictmeut  was  foouiT  It  need  not  be  made  at  tbo  place  to  wblcb 
tbe  trial  Is  removed-^)  Md.  3&5;  8  QUI,  295;  2  Va.  Cos.  Ili2;  58  Oa.  S&i 
16  Ala.  23ii  Uiougb  a  double  arraignment  would  not  be  error-4  UL  81. 


CHAFTEB  Vn. 

THB  XODX  OF  TBIALs 

S  IML  Itaae  of  flact  defined. 
S  1012.   How  tried. 
•  S  104S.  "Wben preeence of  defendant  Isneeenaiy  cntlMttlSk 

1041.  An  issue  of  fact  arises: 

1.  Upon  a  plea  of  not  guilty. 

2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of  tho 
same  offense. 

3.  Upon  a  plea  of  once  in  jeopardy.  [In  effect  April 
26th,  1880.] 

Smbd.  1.  If  the  indietment  diarged  only  manslanffhter.  and  words 
are  Interpolated,  making  It  cbarge  murder,  and  defendant  pleads 
ffoUtyand  goes  to  trial,  ne  may  prove  tbo  biteruolatlou.and  can  be 
wiedTf  or  mausbuigbter  only-^w  CaL  448.  Couscut  cannot  confer  Jurls- 
dictiou  to  try  fur  any  offense  other  tban  tbat  cbarged— M  Osd,  448.  See 
umte,  S  1018;  see  also  28  CaL  403. 

1042.  Issues  of  fact  must  be  tried  by  Jury,  unless  a 
trial  by  jury  be  waived  in  criminal  cases  not  amounting 
to  felony,  by  the  consent  of  both  parties  expressed  in  open 
court  and  entered  in  its  minutes.  In  cases  of  misde- 
meanor the  jury  may  consist  of  twelve,  or  any  number 
less  tlian  twelve  upon  which  the  parties  may  agree  in 
open  court.    [  In  effect  February  25th,  1880.  ] 

THal  by  Jnry.— Tbe  rlgbt  of  trial  by  lury  Is  a  sacred  rlgbt,  and  one 
secnred  l»y  tbe  gnarantees  of  tbe  Coustltutlou— 43  C'al.  148.  Bee  Const. 
ProT.  antet  p.  iC  A  defendant  cannot,  witbout  express  statutory  ao- 
tborlty. waive  bis  rlffbt  to  atrial  by  jury  on  a  plea  of  not  Ruilty— 37 
Conu.281:  18Ulcb.^l;  10  Mo.  498;  6  Ark.  Wl;  AObio  St.  283;  13  Id. 
C22:  43  Wis.  403:  17  Ark.  2iM):  9  Mlcb.  193;  38  Md.  25<);  see  41  &lq.  470:  21 
Ark.  228;  20  Alb.  L.  J.  29V.  The  action  of  a  police  magistrate  In  com* 
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■llttte*  minor  dhfld  to  jklM  tetfniMil  «ibM>L  aIom  JMtJanaQiitc  to  a 
crlmtMaprotectttloa,  nor  to  prooedore  aoooramg  to  the  cootm  of  the 
mmmon  UrawaiMl  the  minor,  tkeref ore.  to  not  ontltlod  to  » trial  by 
nrr— 51  CaL  M.  Aliens  »renot  entlttsato  a  Jwj  of  one-liair  alleaf 
^l€aL9K»  86ft4Ml«,ptcolt. 

1043,  If  the  pioseontion  be  for  •  felony*  tfaedef endanl 
nmt  be  penoiMUy  present  at  the  trial;  bnt  if  for  mifld»i 
neanori  the  trial  may  be  had  in  the  abeenee  of  the  d^ 
fondant;  if,  however,  his  presence  is  necessary  for  the 
porpose  of  identification,  the  coort  may,  npon  application 
of  the  district  attorney,  by  an  order  or  warrant,  require 
the  personal  attendance  of  the  defendant  at  the  triaL 

[In  effect  AprU  9th,  188a] 

Bight  to  apponr  ia  penoa— 43  Cal.  Itt.  See  Const.  ProT.  «■#«,  p.  It. 
It  to  error  to  declsre  »  bona  forfeited  beeanse^lefendaat  faUe<l  to  ap- 
p«*sr  nenonallT at  the  tiial— 6 Pac.  C.  L.  J.  460i  21  OslTlM.  Oe^tmie, {% 
Vi«,  1010.  Distinction  between  felonies  and^lsdemeanon->*seo  mmt9, 
f  AT.  Wbase  one  to  Indiisted  for  a  f el^o j«  and  Jiaa  been  committed  to 
nsiUtheeonrt  should  at  the  commenoeioSBt  efths  trialTotdnr  litaii 
into  actnal  fmstndr  -  <>  f!s1  ^- 


I 
TBUL  JUST— 18817X8.  §§  1046-0 


CHAPTEB  Vm. 
vosaiAziOH-or  ram  tkial  jubt  and  the  oalbhdab  of 

JBSVWM  FOB  TBIAL. 

S  104&  FOrmstlon  of  trial  Jnrf. 

S  1047.  deik  to  prepare  a  calendar. 

I  1M8.  Order  of  disposing  of  Issues  on  tbo  calendar. 

S  1049.  Defendant  entitled  to  two  days  to  prepare  for  trlaL 

1046.  Trial  Juries  for  oriminal  actions  are  formed  in  the 
same  manner  as  trial  Juries  in  cItU  actions. 

Impanneling  trial  Jurors  see  Code  Civ.  Proe.  ff  246, 247;  seo  0o«l, 
I  1U74.  note.  If  Jurors  are  not  drawn  and  summoned  to  attend  tbo 
term  of  the  court,  an  order  may  f  orthwitb  Issue  directing  the  slierill 
to  siinimuu  tliem— 47  Cat.  06;  A  Blatctaf.  204;  and  it  Is  immaterial 
whether  the  cause  for  the  necessity  arose  before  or  after  the  com- 
mcnceraeut  of  the  term— 43  OaL  S49 ;  4  id.  2*15 ;  21  id.  400.  The  names  of 
all  Juron  Delected,  whether  as  grand  or  trial  Jiux>rs,  are  to  be  placed  in 
tJio  same  box— €  Pao.  C.  L.  J.  899.  A  trial  Jury  must  consist  or  twelve, 
aii«l  defendant  cannot  consent  to  a  less  number -40  Gal.  258;  46  id  i'J2; 
27  id.  (>77.  The  omission  of  the  clerk  to  insert,  in  his  certificate  of  tiio 
drawing,  the  date  of  the  order  for  the  drawing,  is  not  a  fatal  error-6 
Pac.  ex.  J.  962.  If.  though  legally  drawn,  tbey  liave  not  iMen  snm- 
moned,  the  court  may  order  them  summoned— 46  Cal.  47. 

1047.  The  clerk  most  keep  a  calendar  of  all  criminal 
actions  pending  in  the  court,  enumerating  them  according 
to  the  date  of  the  filing  of  the  indictment  or  information, 
specifying  opposite  the  title  of  each  action  whether  it  is 
for  a  felony  or  a  misdemeanor,  and  whether  the  defend- 
ant is  in  custody  or  on  balL    [In  effect  April  9th,  1880.] 

1048.  The  issues  on  the  calendar  must  be  disposed  of 
in  the  following  order,  unless  for  good  cause  the  court 
shall  direct  an  action  to  be  tried  out  of  its  order: 

1.  Prosecutions  for  f elony,  when  the  defendant  is  in 
custody. 

2.  Prosecutions  for  misdemeanor,  when  the  defendant  is 
in  custody. 

3.  Prosecutions  for  felony,  when  the  defendant  is  on 
balL 
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4.  Prosecutions  for  misdemeanor,  when  the  defendant 

iB  on  bail.    [In  effect  April  <)th,  1880. J 

A  feloay  1h  a  rrlme  wliich  f>t  or  may  be  imnishablo  with  death,  or  by 
lmi)ilsoiiiiiciit  ill  the  bute  iirfsoii— 8ee  Desty's  Crhii.  Law,  $  3.  and 
nolo;  Mco  al&o  ante,S  !«•  Every  otI)cr  crime  is  a  mJUMlemeaoor— see 
Dtisty'tt  Criiu.  Law,  $  4.  and  note;  see  i^o  ante,  i  17. 

1CH9.  After  his  plea,  the  defendant  .is  entitled  to  at 
least  two  days  to  prepare  for  trial. 


M7  POSTPONSUBNT  OF  TBIAL.  §  1052 


v. 


CHAPTEBIX. 

POffTPONEMSIlT  OF  THB  TRIAL. 

f  1062.  Poitpooement,  when,  and  how  ordered. 

1052.  When  an  action  is  called  for  trial,  or  at  any  time 
pievions  thereto,  the  coort  may,  upon  sofficient  cause,  di- 
rect the  trial  to  be  postponed  to  another  day.  [In  effect 
April  9th,  188a] 

Postponement  of  triaL— Sickness  of  defendant's  comisel—4  CaL  188. 
or  snrprLse  at  the  withdrawal  of  a  witness  is  a  ground— 4  Tex.  260;  M 
Ga.  2S&,  The  surprise  must  bo  shown  by  affidavit,  or  in  some  other 
proper  form— 'J2  Cal.  3t8.  The  absence  of  vrituesses  is  a  ground  for 
cmitinnance— tf  Cal.  249;  28  id.  445.  A  motion  on  this  groimd  should 
dlstinc-ily  stato  that  to  which  they  would  testify— 48  Cal.  (i3.  Where 
there  iM  a  sufficient  showing  as  to  their  materiauty,  and  no  apparent 
hbclc  of  diUffeuce,  the  motion  should  be  granted— 4tt  CaL  103;  4rid.4Sl; 
28  i(L  447.  The  court  will  not  grant  the  motion  when  the  absent  wit- 
nesses are  beyond  its  process— 4tf  Cal.SSO:  1  Const.  S.  C.234;  8  Brev. 
104:  3IIalst.2L'0;  1  Mass. 6;  8  6ratt.4ft)5:  'i  Sum.  19;  and  where  they 
had  made  depositions  before  the  examming  court— 49  Cal.  A80;  but 
see  43  Mo.  127;  uor,  where  the  facts  shown  cast  suspicion  on  the  good 
faith  of  tho  applicant— 46  CaL  120;  nor,  where  iie  Is  guilty  of  laches 
and  delay»— 2i)  id.  562:  1  Ashm.  281;  9  Dana,  102;  12  FhL  8(»;  28  Ind.  '/2; 
I'iGratt.dM:  2dl(Lii30;  54  Mo. 274;  68  id.  305;  6  Band.  673;  1  Mass.  9; 
2ya.Cas.  156;  nor,  of  any  connivance— 10  Gratt.  6S6;  nor.  where  the 
testimony  sought  is  immaterial-43  CaL  47;  4  id.  238;  3  Brev.804;  17 
Ga.430;  21  Tex.  337;  45111.152;  5  Leigh,  715;  nor,  where  the  opposite 
party  concedes  the  fact  sought  to  be  proved— 34  Oa.  S4S;  60  llL  168; 
»  Miss.  48;  3  Parker  Cr.  B.  luo;  but  the  admission  of  the  prosecuting 
attorney,  that  the  absent  witness  told  the  prosecuting  witness  of  the 
ISct,  will  not  defeat  the  motion— 54  CaL  243;  see  28  id.  445;  i  Meigs, 
195;  26  Ind.  30;  2.)  Tex.  4l>l.  A  continuance  as  to  one  of  several  ae- 
f  endnnts  does  not  involve  the  trials  as  to  another— 31  Ind.  262. 

Affidavit.— The  affidavit,  on  the  ground  of  absence  of  witnesses, 
must  show  due  dUigance  to  procure  their  attendance,  setting  forth 
the  facLH— I  CaL  403;  4  id.  241 ;  8  liL  8»;  24  id.  38:  34  Id.  663;  6  Pac.  C.  L. 
J.  323;  14  Bush,  106;  63  Mo.  444;  as,  by  exhaustmg  the  process  of  the 
eourt,  or  otherwise— 4  CaL  23rt;  33iiLl8!};  24  id.  31;  and  tho  service  of 
the  process  must  be  described  as  such  as  would  command  obedience 
under  tho  law— 29  Id.  562;  and  that  the  witnesses  cauuot  be  readily 
reached  by  attachment— 47  id.  los.  It  should  state  that  there  is  rea- 
sonable ground  to  believe  that  the  delay  will  tend  to  the  furtherance 
of  Justice,  and  that  their  attendance  or  testimony  will  be  obtained  at 
the  time  to  which  tho  trial  is  defended— 5J  Cal.613;  41  id.  458;  38  id.  188; 
80ratt.ey5;  15Ua.535;  42  Ind.  244;  id.  544;  59  Mo.  418;  2  Va.  Cas.  156; 
63  Mo.  01 ;  and  that  he  cannot  prove  the  same  facts  by  other  witnesses 
-47  Cal.  100;  43  iiL  63;  23  id.  158;  8  id.  89;  4  id.  240.  Where  tho  affida- 
vit contradicted  ids  testimony  taken  before  the  grand  jury,  tho  appli- 
cation is  properly  denied— 53  Cai.  404.  So.  where  tho  affidavit  shows 
that  tho  witness  is  a  fugitive  from  Justice,  and  cannot  probably  be  pro* 
dufi6d-49CaL680.   Soepost^iim. 
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TITLE  VII. 

Of  Prooaedings  after  the  Coiiimenoem«it  of  thai 
TriiU  and  before  Judgment, 

Orap    I.    GaAZiLBNonro  thb  Jukt»  {§  liOW-^ 
n.    Thb  Tbial,  §§  1093-1131. 

HL     0ONI>UCT  OF  THB  JUBT  AVTBR  QA0SB  »  S8»* 
HTTTBD  TO  ThBM,  §§  1135*43. 

IV.  Tub  Vbbdict,  §§  1U7-67. 

y.  Bills  of  Excbptiov,  {§  1170-8. 

VL  Nbw  Tblllb,  §§  1179-^2. 

VIL  Abbbit  of  JuxKniBVT,  n  1185-9;» 


s. 


CESALLBKCOMCk 


§1055 


CHAPTEB  L 


CHALIiBNGXNG  THB  JUBT. 


1055.  DoflnltiOQ  and  division  of  cliallenseflb  ' 

1056.  Defendants  cannot  sever  in  cliaUeage& 

1057.  Panel  defined. 

1058.  Challenge  to  the  jury  defined. 

1059.  Upon  what  founded. 

1060.  When  and  how  takieu. 

1061.  Exception,  If  sufUcleucy  of  the  challenge  be  denied. 

1062.  If  exception  overruled,  court  may  allow  denial,  etc. 

1063.  Denial  of  challenge,  how  made,  and  trial  thereof. 

1064.  Challen^ forbias  in  sumindhing  of&cer.     -   '     ,. 

1065.  Proceedings,  if  challenge  allowed. 

1066.  Defendant  to  be  informed  of  his  right  to  challenge. 
I06i.  Kinds  of  challenges  to  individual  Juror.' 

1068.  Challenge,  when  taken.     ' 

1069.  Peremptory  clialleuge,  what,  and  bow  taken. 

1070.  Number  of  peremptory  challenges. 

1071.  Definition  and  kinds  of  challenge,  for  cause. 

1072.  General  causes  of  challenge. 

1073.  Particular  cause  of  challenge. 

1074.  Ground  of  challenge  for  actual  bias. 
.1075.  Exemption  not  a  ground  of  challenge. 

1076.  Causes  of  challenge,  how  stated. 

1077.  Exceptions  to  challenge  and  denial  thereof. 

1078.  Challenife,  how  tried. 

1079.  Triers,  how  appointed.  Majority  may  decide.  CBepealed.] 
lOSfr. '  Oattt  of-triex9ivv{Bcpeaiedo 
1081.  Juror  challenged  may  be  examined  as  a  witness.   . 
1083.  Rules  of  evidence  on  trial  of  challenge. 
lOSS".  Decision  of  court  to  be  entered. 
1064.  Instructions  on  trial  for  actual  bias.    CBepealed.] 

1085.  Verdict  of  triers,  and  its  effect.   CBepealod.]  .  , 

1086.  Challenges,  first  by  the  defendant. 

1087.  Order  of  challenges. 

1088.  Peremptory  challenges,  when  may  be  taken. 

,    155.    A  challenge  is  an  objection  made  to  the  trial 

JuioTs,  and  is  of  two  kinds : 
Pkk.  Codb.— 85. 


1.  TotliepaneL 

2.  To  an  indiridaal  juror. 


rea!M>n» 

767 ;  20  oa.  KM ;  2  DC  V.  A  H.  itn.   Tite  ro)ee(ion  or  a  Juror  Dy  yie 
doeti  not  prejudice  the  defendant,  and  is  not  matter  avallablo  in  errw 
-X2  Cal.  46;  17  Id.  80;  7  id.  140;  4  Qray.  19. 

1056.  When  several  defendants  are  tried  togethery 
they  cannot  sever  their  challenges,  bat  most  join  therein. 

Serering  challengM.— Where  def  eadants  elect  to  l>e  tried  Jointly 
they  canuut  se^er  tlieir  cliaUeuges— tf  Cal.  901 ;  26  Ala.  107;  10  Omo,  'M: 
iOR.Ll&). 

1057.  The  panel  is  a  list  of  jurors  returned  by  a  sheriff 
to  serve  at  a  particular  court*  or  for  the  trial  of  a  particular 
action. 

1058.  A  challenge  to  the  panel  is  an-  objection  made  to 
all  the  jurors  returned,  and  may  be  taken  by  either  party. 

1059.  A  challenge  to  the  panel  can  be  founded  only 
on  a  material  departure  from  the  forms  prescribed  ia 
respect  to  the  drawing  and  return  of  the  jury  in  civil 
actions,  or  on  the  intentional  omission  of  the  sheriff  to 
summon  one  or  more  of  the  jurors  drawn. 

Ohalienge  to  the  panel.— A  challenge  to  the  panel  Is  based  on  the 
partiality,  or  bias,  or  default  of  the  officer  making  the  return  of  tlM 


venire— 4»CaL  17S;  i  Mann.  (Kich.)451;  1  Leach.  101;  or  if  the  statute 
reaairemeuts  are  not  coiiiplied  with— 20  La.  An.  356;  13  Minn.  34L  It 
will  not  lie  on  the  grouuu  Uiat  the  Jury  was  suinmoned  after  com- 


mencement of  the  term— 10  Gal.  50.  That  all  persons  of  a  particular 
fraternity  liare  been  excluded,  is  no  ground  of  challenge,  if  thoM 
returned  possess  the  requisite  qualiflcatlons— 3  Wend.  314.   It  most  be 


wiD  not  lie  on  the  grouuu  Uiat  the  Jury  was  summoned  after  com- 
~  '  0  term-10  Gal.  50.    That    ""  -  .     . 

t>een  excluded,  is  no  i 
1  possess  the  requisite  qualiflcat 
taken  before  plea— 8  Bam.  ft  C.  417;. 2  Moody  ft  B.  400. 

1060.  A  challenge  to  the  panel  must  be  taken  before 
a  juror  is  sworn,  and  must  be  in  writingor  be  noted  by  the 
phonographic  reporter,-  and  must  plainly,  and  distinctiy 
state  the  facts  constituting  the  ground  of  challenge. 

1061.  If  the  sufficiency  of  the  facts  alleged  as  gronsd 
of  the  challenge  is  denied,  the  adverse  party  may  except 
to  the  challenge.  The  exception  need  not  be  in  writing, 
but  must  be  entered  on  the  minutes  of  the  court,  or  of  the 
phonographic  reporter,  and  thereupon  the  court  must 
proceed  to  try  the  sufficiency  of  the  challenge,  ftMyi^yiMng 
the  facts  alleged  therein  to  be  true. 


la  WTlliiig.— It  ftbOQld  be  fn  writing— 1  Kami.  (Kleh.)  451;  t  C«r.  4< 
K.89S,  619.  An  amended  cballenge  takes  tbe  place  of  the  original— 
«iOal.  2M;  see  poa,  §  1068,  note. 

IVial  bf  tl^  court— An  oplnimi  imperfectly  formed,  or  one  based 
npon  the  rappoKsltlon  that  facta  are  ia  they  have  been  i-epresented, 

Sky  be  proved  on  such  a  challonge— 3  Parker  Cr.  R.  Itf ;  U  h  la.  kLV    A 
ed  opinion  of  guilt  or  Innocence  need  net  l>e  proved  when  tlie 


ted  opinion  of  guilt  or  Innocence  need  net  l>e  proved  when  the 
lallenge  is  for  favor— id.   And  auy  fact  or  clrcumstauce  from  which 
Irfas  and  prejudice  may  be  inferred  is  a<lmisslble  in  evidence—  l  Deiiio, 


cliallenffe  is  for  favor— id.   And  auy  fact  or  clrcumstauce  from  which 

kud  prejudice  may  be  inferred  is  atl 
Ml;  see  3  id.  131.    It  Is  not  suiUcient  to  prove  thi^  a  juror  has 


formed  an  oufavorable  opinion  of  the  defendant— 2  Barb.  216;  see  putt, 
S 1076,  note. 

1062.  If,  on  tbe  exception,  tbe  eourt  findfl  the  chal- 
lenge sufficient,  it  may,  if  justice  requires  it,  permit  ilie 
party  excepting  to  withdraw  his  exception,  and  to  deny 
the  facts  alleged  in  the  challenge.  If  the  exception  is  al- 
lowed, the  court  may,  in  like  manner,  permit  an  amend- 
asent  of  the  challenge. 

Challetige  to  paneL— An  amended  challenge  is  a  snhstltute  for  tbe 
original-48  CaL  256.     ' 

1063.  If  the  challenge  is  denied,  the  denial  may  be 
Ofal,  and  must  be  entered  on  the  minutes  of  the  court,  or 
of  the  phonographic  reporter,,  and  the  court  must  pro- 
ceed to  try  the  question  of  fact;  and  upon  such  trial,  the 
officers,  whether  judicial  or  ministerial,  whose  irregular- 
ity  is  complained  of,  as  well  as  any  other  persons,  may  be 
examined  to  prove  or  disprove  the  facts  alleged  as  the 
ground  of  the  challenge. 

Ihridence  on  challenge.— The  defendant  cannot  offer  his  ex  porU 
affidavit  in  evidence  in  support  of  tbe  challenge— 48  CaL  256. 

1064.  When  the  panel  is  formed  from  persons  whosd 
nflines  are  not  drawn  as  jurors,  a  challenge  may  be  taken 
to  the  panel  on  account  of  any  bias  of  the  officer  who  sum* 
Bioned  them,  which  would  be  good  ground  of  challenge  to 
a  juror.  Such  challenge  must  be  made  in  the  same  form, 
and  determined  in  the  same  manner,  as  if  made  to  a  juror. 

Bias  oa.snmmonlng.— This  secttononly  allows  a  duOlenge  of  the 
pan^  on  account  of  such  bias  in  the  emeer  or  per&on  serving  tbe 
Tenlre,  as  is  mentioned  in  S  1073—49  Cal.  178.  Where  the  sheriff,  act- 
Iqg,  bad  formed  aud  expressed  an  opinion  that  defendant  was  guilty. 
fne  challenge,  on  the  ground  of  bias,  ought  ti>  Tam%  been  allowed— 40 
Cat 888.  BeeldCaLAJr.    • 

3069.  If,  either  upon  an  exception  to  the  challenge  or 
•  denial  of  the  facts,  the  challenge  is  allowed,  the  court 
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must  discharge  the  jury  so  far  as  the  trial  in  question  is 
concerned.  If  it  is  disallowed,  the  court  must  direct  the 
jury  to  be  impanneled.    [In  effect  April  9th,  1880.] 

1066.  Before  a  juror  is  called,  the  defendant  mnst  be. 
informed  by  the  court,  or  under  its  direction,  that  if  he  in- 
tends to  challenge  an  individual  juror  he  must  do  so  when 
the  juror  appears,  and  before  he  is  sworn. 

1067.  A  challenge  to  an  individual  juror  is  either^. 

1.  Peremptory;  or»  * 

2.  For  cause.  , 
JSuMA,   See46Cal.l22{  S7id.678. 

Bubd.2.    See37CaL678. 

1063.  It  must  be  taken  when  the  juror  appears,  and 
before  he  is  sworn  to  try  the  cause;  but  the  court  may  for 
cause  permit  it  to  be  taken  after  the  juror  is  sworn,  and' 
before  the  jury  is  completed. 

Challenge,  when  taken.-«A  peremptory  challenge  cannot  be  taken* 
after  a  juror  is  sworn  to  try  the  issues,  except  for  cause  show  u— 46 
Cai.  122;  37  Id.  678;  10  Id.  59. '  In  a  criiQinal  action,  twelve  names  must, 
he  drawn  from  the  Jury-hoz.  and  tbe  defeodaut  may  examine  each 
sepai'ately,  and  exiiauat  his  chalient^es  for  causo  before  cUallengiug 
any  ouo  peremptorily.  If  he  should  accept  say  six,  and  challeiiMre  sixy 
those  accepted  must  iheu  be  sworu.  and  six  aildition.-ii  names  must  be 
dtawn  aud  presented  for  examination,  with  which  tlie  same  pi'ocesa 
should  bo  repeated,  nud  sp  coutluued  until  the  Jury  Is  complete— € 
Pac.  0.  L.  J.  882;  37  Cai:b78;  4»  id.  123:  '45  id.  S23.  If  a  party  attempt' 
to  chaUenge  for  implie<l  bias,  anil^lt  being  disallowed  he  then  chak  . 
lenges  peremptorily,  if  it  does  not  appear  alflnuatiVely  that  ho  had* 
exhausted  his  peremptory  challenges  at  the  time  a' full  panel  was 
sworu,  he  is  not  prejudiced  by  disallowance  of  the  challenge— 41  Cid.' 
430.    See  20  Cal.  147. 

1069.  A  peremptory  challenge  can  be  taken  by  either 
party,  and  may  be  oral.  It  is  an  objection  to  a  juror  for 
which  no  reason  need  be  given,  but  upon  which  the  court 
must  exclude  hipi. 

Peremptory  challenge,  how  taken.— A  pcrepiptory  challenge  can- 
not bo  allowed  after  the  furor  isswdrn  to  try  the  issue,  except  for' 
cause  shown— 46  Cal.  121;  37  Ul.  ()T4.  The  rl^ht  may  be  exercised  after 
the  twelve  luroi-s  are  passed  or  taken,  but  before  they  are  sworn  Xotrf 
the  issue— 4  Ciil.  2W;  l(>  id.  1:11.  Ho  may  interpose  his  challenge  u 
any  time  after  nppcarauco  of  tbe  juror,  till  he  is  sworu  in,  and  a  rale 
of  court,  re8trlctln»[  him  toa  narticu.ar  time,  wouhl  bo  in  conflict  with 
the  preceding  section— 24  Cal.  1:{;  see  37  id.  6  H).  The  court. in  the  eX"' 
erctse  of  a  sound  discretion,  may  allow  thu  prosecution  to  interpcHtOi 
peremptory  challenge  after' ttte  juror  hasGctjen  accepted,  and  hefors 
he  is  sworn  to  try  the  cause— dJ  Cal.  677 ;  and  the  court  may,  for  cause, 
after  the  jm*or  is  sworn  and  before  tbe  juxy  Is  compilete,'peniilt  jfW 
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•mptonr  chiftllenge»^24  Id.  11.  Witbont  naming  the  juror,  or  stat- 
|nff  facts  comiuK  (o  bla  knowledge,  a  demauU  or  offer  to  challense 
after  tbe  tweiftn  joror  la  accepted,  but  nut  sworn,  may  be  properly 
refused— 10  Cal.  5:).  Tbe  defendant  may  challenge  peieuiptorliy  at 
any  time  after  the  name  Is  drawn  aiid  bvforo  tbe  Juror  Is  sworn  to  try 
tbe  cause— 47  Cul.  UJ;  24  id.  13;  10  id.  5i);  4  id.  m.  On  due  cause 
sliowu,  tbe  court,  at  any  moment  iM^fore  the  case  is  oi>uned  or  tbe 

Juror  is  sworn,  will  permit  a  peremptory  cballengo— 49  Cal.  241;  61  Ala. 
0;  5  Leijfb,  7U8;  JJ  Va.  St.  ii. 

1070.  If  tbe  oilense  charge(]|  be  puDisliable  with  denth, 
or  vritli  imprisoument  in  the  State  pmon  for  life,  the  de- 
fendant Lh  entitled  tu  twenty  and  tlie  State  tu  ten  peremp- 
tory challenges.  On  a  tri:d  for  "any  other  offense,  the 
defendant  is  entitled  to  ten  and  the  State  to  live  jierenip- 
tory  challenges.  [Approved  March  30th,  in  effect  July 
1st,  1874.J 

1071.  A  challenge  for  cause  may  be  taken  by  either 
party.  It  is  an  objection  to  a  particular  juror,  and  is 
either— 

a 

1.  General— that  the  juror  is  disqualified  from  serving 
in  any  case ;  or, 

.  2.  Particular-'that  he  is  disqualified  from  serving  in 
the  action  on  trial. 

1072.  General  causes  of  challenge  are^ 
'  1.  A' conviction  for  felony. 

•  2.  A  want  of  any  of  the  qualifications  prescribed  by 
law  to  render  a  person  a  comfpetent  juror. 

3.  Unsoundness  of  mind,  or  such  defect  in  the  faculties 
•<>f  the  inind  or  organs  of  the  body  as  renders  him  incapa- 
ble of  performing  the  duties  of  a  juror. 

'  1073.    Particular  causes  of  challenge  are  of  two  kinds: 
1.  For  such  a  bias  as,  when  the  existence  of  the  facts 
is  ascertained,  in  judgment  of  law  disqualifies  the  juror, 
and  which  is  known  in  this  Code  as  implied  bias. 

•  2.  For  the  existence  of  a' state  of  mind  on  the  part  of 
the  juror  in  reference  to  the  case,  or  to  either  of  the  par- 
ties, which  will  prevent  him  from  acting  with  entire  im- 
X>artiality  and  without  prejudice  to  the  substantial  rights 
lof  either  party,  which  is  known  in  this  Code  as  actual 

•  bi&B.    {Approved  March  oOth,  in  effect  July  1st,  1874.  ] 
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ftrliealar  eavSM  of  ehallMige  an  of  two  kliidi--IO  OiL  16iL 

Sftbd*  1.  That  he  had  fonned  and  expressed  an  opinion  aato  Hia 
gnUt  of  the  prisoner,  or  has  shown  feelings  of  hosaUty  to  hlm»  is  m 
good  ground  of  ctaalienge— 3  Weud.  SU;  see  49  Gal.  17a. 

Bubd.  2.  The  mere  formatioaof  hypothetical  opinions  foimded  on 
hearsay  or  Information  woaldnot  snpporta  chaUrage— 45Ca].142:  pro* 
Tided  ne  had  no  feeling  of  malice  or  lil-wllI  against  defendant— 49  G«L 
183.  The  cUalien^e  must  be  entered  on  the  minutes,  and  appllcatlan 
be  made  to  liave  triers  appointed-41  CaL  39.  See  po$t,  S  1078,  note. 

1074.  A  challenge  for  implied  bias  may  be  taken  for 
all  or  any  of  the  following  causes,  and  for  no  other: 

1.  Consanguinity  or  affinity  within  the  fonrth  degree 
to  the  person  alleged  to  be  injured  by  the  offense  charged, 
or  on  whose  complaint  the  prosecution  was  instituted,  or 
to  the  defendant. 

2.  Standing  in  the  relation  of  guardian  and  ward,  attor- 
ney and  client,  master  and  serrant,  or  landlord  and  ten- 
ant, or  being  a  member  of  the  family  of  the  defendant,  ot 
of  the  person  alleged  to  be  injured  by  the  offense  charged, 
or  on  whose  complaint  the  prosecution  was  instituted,  ox 
in  his  employment  on  wages. 

3.  Being  a  party  adyerse  to  the  defendant  in  a  ciril  a<v 
tion,  or  having  complained  against  or  been  accused  by 
him  in  a  criminal  prosecution. 

4.  Haying  served  on  the  grand  jury  which  found  the 
indictment,  or  on  a  coroner's  jury  which  inquired  into  the 
death  of  a  person  whose  deaih  is  the  subject  of  the  indict* 
ment  or  information. 

5.  Having  served  on  atrial  jury  which  has  tried  an* 
other  person  for  the  offense  charged. 

6.  Having  been  one  of  a  jury  formerly  sworn  to  try  the 
same  charge,  and  whose  verdict  was  set  aside,  or  which 
was  discharged  without  a  verdict,  after  the  case  was  subr 
mitted  to  it. 

7.  Having  served  as  a  Juror  in  a  civil  action  brought 
against  the  defendant  for  the  act  chaiged  as  an  offense.  • 

8.  If  the  offense  chaiged  be  punishable  with  death,  ths 
entertaining  of  such  conscientious  opinions  as  would  pre* 
elude  his  finding  the  defendant  guilty;  in  which  case  h« 
must  neither  be  permitted  nor  compelled  to  serve  >M  • 
juror.    Lin  effect  April  9th,  18B0.  ] 
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,  AM.  8.,  TlistlMfaadfoniMdor  enreoBd  an  unqniaified  oplnloii 
is  a  snillctont  sround-S  Cal.  228:  7  id;  140;  8  Id.  Ml;  41  id.  ^Ui  43  id. 
fil  iJ9  id.  184.  ?rbetaet  that  tlreiaak|lii7a  **  fixed  and  positive  o|jii« 
ion  i»  to  the  questidn  ef  defendjuitlnnau  or  innocence  "does  not  c«ft* 
stltnte  a  caoso  of  challenge  fur  liiipTled  bia»-49  Cal.  16.9.  He  is  no^ 
disqualifled  if  he  has  formed  to  opinion  from  what  he  has  heard* 
which  it  wonlrl  require  evidemn)  to  remove.  If  It  is  not  unqualified, 
and  he  Is  wUUiig  to  give  accused  a  fair  trial— 48  CaL  2W;  22  lu.  851 ;  17 
id.  146:  nor  is  he  disqualified,  because  he  i^unaVle  when  qiiestioned 
to  define  the  word  "  quaiifiea  '*~id. '  Where  he  na<l  expressed  hL<)  an- 
qualified  opinion,  he  is  in  Judgment  of  law  incompetent— 41  Cal.  643; 
6id.207:  81(1.259:  16  id.  133;  but  that  he  had  formed  an  opinion  from 
what  he  bad  read  and  heard  is  notsuffldeut  around  of  challenge— 18 
id.  184.  There  isa  wide  difference  between  a ''fixed "opinion,  formed 
after  heaiing  the  facts,  and  a  mere  impression  or  hypothetical  opinio* 
-46 CaL  79ri6 id.  182;  4ft id.  142;  see Md. 347. 

3udd.  9.  See  2  Cal.  299;  24  id.  17;  IS  Wend.  851.  That  he  would  not 
eonvict  on  drcumstaoUal  evidence  ia  a  good  gTovnd  of  challenge— M 
CaL  401.  •       •  -^ 

1075.  An  exemption  from  senioQ  on  a  jury  is  not  a 
caose  of  challenge,  but  the  pvivilege  ol  the  person  ex- 
empted. 

Where  a  person  whose  name  Is  on  the  poll-tax  list  onlv  Is  sworn  te 
try  the  cause,  and  defendant  receives  him  as  a  Juror  without  objec- 
tion, he  cannot,  after  verdict,  raise  the  objection  to  his  competency^ 
48  Cal.  81 ;  G  id.  405.  A  party  who  accepts  a  Juror  knowing  film  to  be 
disqaalified,  is  estopped  from  afterward  availing  himself  ofsuchdls* 
qualification— 6  Cai.  411.  The  right  of  exemption  of  a  Juror  is  not  a 
ground  for  challenge— 6  Cal.  98.  A  privilege  of  a  J  oror  cannot  be  tecb>» 
nically  regarded  aA  a  ground  of  challenge,  as  old  i^e— 19  Hi.  74 :  1 1  Tex* 
257;  deafness  or  other  tuflrmity— 20  Ga.  156j  see  Law  R.  8;  H.  L.  Cas. 
806;  or,  holding  excusatory  jiosltlous— 51  Me.  895.  The  excusing  of  a 
taror  for  such  reasons  is  witlilu  the  discretion  of  the  court— 8  Ala.  802} 
IOGa.196. 

1076.  In  a  challenge  for  implied  bias,  one  or  more  of 
the  causes  stated  in  section  one  thousand  and  seventy* 
four  must  be  alleged.  In  a  challenge  for  actual  bias,  th« 
cause  stated  in  the  second  subdivision  of  section  on« 
thousand  and  seventy-three  must  be  alleged;  but  no  per- 
son shall  be  disqualifled  as  a  juror  by  reason  of  having 
formed  or  expressed  an  opinion  upon  the  matter  or  causa 
to  be  submitted  to  sucli  jury,  founded  upon  public  rumor, 
statements  in  public  journals,  or  common  notoriety;  pro- 
vided it  appear  to  the  court,  upon  his  declaration,  under 
oath  or  otherwise,  that  he  can  and  will,  notwithstanding 
mch  an  opinion,  act  impartially  and  fairly  upon  the  mat* 
tera  to  be  submitted  to  him.  The  challenge  may  be  oral, 
tmt  must  be  entered  in  the  minutes  of  the  court  or  of  the 
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phonographle  reporter.    [Approved  MatcKSOth,  io'efEoct 
Jfllylst,  18T4.] 

Otui^lci^a  fat  Implied  t>i3«'.—T)ie  vhsUengs  tOt  Implied  bloa  litiut 
KterfnliHrinlcularsnlHiirNlonof  j  IM;  lo  tny  lio  cUallcnges  Iha 

KrQrI<jriinpllFai;iulinociluali:l»iC-4.1Cll.l(i.M(l  179;  id.  TMi  Id. 
1;  (I  Id.Wd;  10.  >7;  3710.2^1  Id.SU;  19  Id.  130;  43  Id.  Mi  16  llL  IMj 
» 1^.  H7. 

1077.  Tlie  adverse  party  may  eicept  tb  tlie  challengft 
ia  tlie  aamo  nuiniier  as  to  a  cbitllens^  to  the  panel,  and 
the  same  proceedings  must  be  hud  tbereon  aa  are  pre- 
■crlbedia  section  one  thousand  and  elity-oun,  est  ept  that 
If  th«  exception  be  allowed,  the  juror  must  be  eKctuded. 
The  adverse  party  may  also  orally  den?  the  facts  alleged 
as  tbe  gronnd  of  challenga, 

'Bee  onn.KliKS.  1013,  lore. 

1078.  If  the  facts  are  dealed,  tbe  challenge  must  be 
tried  by  the  court.  [Approved  Uarch  30th,  in  effect  July 
Ist,  1874.] 

UachoUd 
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repealed.   [Approved  & 
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Triers.— Objection  to  the  appointment  of  triers  nniBt  be  mnde  at  tbe 
time,  anil  the  groimib  of  objection,  If  overruled,  be  reserved  by  ex- 
eeptions— 43  Cul.  M.  Wben  triers  are  not  asked  for.  the  parties  are 
bound  by  the  decision  of  the  court«rl3  Ark.  720;  1  Mann.  (Mich.)  461 ; 
4  Wend.  229;  21  id.  6u9. '  The  trial  sboold  be  conducted  in  the  prebence 
of  the  court— 19  Ua.  102,  ^ 

1061.  Upon  the  trial  of  a  challenge  to  Etn  individual 
juror,  the  juror  challetnged  may  l>e  examined  as  a  witness 
to  prove  or  disprove  the  challenge,  and  mast  answer 
every  question  pertinent  to  the  :;liiquiry. 

Jnror  as  witness.— A  Chinese  defendant  has  a  right  to  ask  a  pro- 
posed Juror  whether  he  would  as  readily  believe  Chinese  testiniony  as 
that  of  white  meu— <>  Pac.  C.  L.  J.  fititj ;  Id.  660. 

1082.  Other  witnesses  may  alSfd  be  exaniin^d  on  eitheif 
side,  and  the  rules  of  evidence  applicable  to  the  trial  of 
other  issues  govern  the  admission  or  exclusion  of  evi- 
dence on  the  trial  of  the  challenge. 

1083.  The  court  must  allow  or  disallow  the  challenge, 
and  its  decision  must  be  entered  in  the  minutes  of  the 
court.    [Approved  March  30th,  in  effect  July  1st,  1874.] 

Determination  of  challenge.— The  action  of  the  court  In  allowing 
a  challenge  fur  iuiplied  bias  is  not  the  subject  of  au  exception— ol  Cai. 
4S6;  4>id.b7J;  as  (I lstiuguh»hed  from disallowlug  the  chalienge— 45  id. 
144.  The  Supreme  Court  will  not  overrule  the  action  of  the  lower 
court  in  deuyiuff  a  challenge,  unless  It  is  apparent  that  it  abused  its 
discretion— 47  CaL  3%.  When  the  court  overrules  a  challenge,  and  the 
prisoner  excepts,  the  exception  is  to  the  decision  overriiiiug  the  chal- 
lenge—41  Cal.  39.  'ihe  decision  of  the  question  of  fact  raised  by  the 
challenge  is  final,  and  not  subject  to  review  on  appeal— 4»  Cai.  liiG. 
Wheredoubts,  more  or  less  grave,  as  to  the  actual  state  of  mind  of  the 
juror,  still  remain,  the  challenge  for  implied  bias  should  be  allowed— 
43  Cat  631.    See  a»U»  i  lOTti;  uiapoit,  S  1170. 

1084, 1085  of  said  Code  are  repealed.  [Approved  March 
30th,  in  effect  July  1st,  1874.] 
See  49  Cal.  169;  and  ante,  SS 1074-1078. 

1086.  All  challenges  to  an  individual  juror,  except 
peremptory,  must  be  taken,  first  by  the  defendant,  and 
then  by  the  people,  and  each  party  must  exhaust  all  his 
challenges  before  the  other  begins. 

1087.  The  challenges  of  either  party  for  cause  need 
not  all  be  taken  at  once,  but  they  must  be  taken  sep- 
arately, in  the  following  order,  including  in  each  challenge 
all  the  causes  of  challenge  belonging  to  the  same  class: 


11008  OBAVUBraiML 

1.  To  the  puwl. 

8.  To  an  indiridiial  Jusor,  for  agoneral  disqnalifieatUm* 

8.  To  an  indiTidual  jnior,  for  an  implied  bias. 

4.  To  an  individual  joror,  for  an  actual  bias. 

8eoS70aLC7ii  4ftl<LSS. 

1068.  if  all  challengea  on  both  sides  are  disallowed, 
either  party,  lint  the  people  and  then  the  defendant,  may 
take  a  peremptorj  challenge,  unless  the  paities'  per- 
emptory challenges  are  exhausted. 

If  tlM  proMevtloti  pMMs  tlM)  joror  to  theilefendimt.  whodeclfneste 
duUengiB.  tli«  prosecation  nubr  then  InterpMO  a  pi'remptnry  diadlenge 
to  a  Juror  iNfofe  tas  li  8  worn  III-4S  Cat.  aaOk   See  87  CaL  076. 


CEAFTEB  II. 

THB  TBIAL, 

1«3.  Orderoftri^L 

lOM.  Wben  order  of  trial  may  be  depftitod  from, 

I09S.  Nmnberof  coans^lwbomayargaetbeeapa. 

IWC  Defendant  presomedimioceiit.   Beaeonable  donbt. 

IMT.  Beasonabie  doubt  as  to  degree  eonvtets  only  of  loweili 

1008.  Separate  trials. 

ICBOp..  Discbaigtnc  defendwat  ttaai  be  may  b9  •wttaassk 

UOO.  Same.      ^^ 

110i.,j  Effect  of  SQcb  discbajniJB. 

1102.  Boles  of  erldence  In  ^Vll  applicable  to  criminal  casea. 

HOI.  rirldiiiiiiiMin  II  III!  rill  HlniKiii 

IIM.  Evidence  on  trial  for^cmispliacy. 

lUtt.  Wbenborden  of  proof  slUfts  in  trials  for  mmrdtt* 

IIM.  Evidence  on  a  trial  for  bigamy. 

1117.  Evidence  upon  a  trial  for  forging  bank-bills,  etc 
IMS.  Evidence  apon  trial  f 6r  alwrtion  and  sedtwtion. 

1109.  Evidence  on  a  trial  for  selling,  etc..  lottery  ticked. 

1110.  Bvldeace  of  false  pretenses. 

nil.   Convlctl(m  on  testimony  of  accomplice. 

IIU.   Proceedings,  If  evidence  show  hlgber  offense  tban  ebaifed* 

[Bepealed.] 
llU.   Discbaivo  jury  for  lack  of  jarisdlction,ete. 
IIU.  Proceedings,  If  Jury  discbarged  for  wai>t  of  Jmrlsdletton  (OC 

offense  committed  <»it.of  the  State. 
IIIA. .  Prood^iiUngS'  in  sucfc'^phie^oirtien  offeaie  committed  In  tb* 

State. 
Ulft.  Saaid. 
m7^  pii>ceedingfclf  jaiy^sebai»HlbecaBasthel>rtid»»otce» 

stitote  an  offense. 

1118.  "When  evidence  on  either  sfile  laclosed,  court  may  advise  jnxy 

toacqnit. 
lllti  View  of  piemlwes,  wfcen  or*wed,  and  bow  condaeted. 
Un.  Knowledge  of  Juioir  to  be  declared  In  court,  and  N  ta  b». 

swomaaawltoess. 
U2L  JorQEs,separatiQn  of,  dqriag  trial. 
1123.  Jury,  at  each  adjournment,  must  be  admonlsbad,  eta. 
im.  JnserunAble  to  perform  his  dtttles»  proceedings. 
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1 1124.  C^ort  to  decide  questiona  of  law  artetng  during  trial. 

f  1135.  On  indictment  for  libel.  Jury  to  determine  law  and  fact, 

f  II36.  In  all  other  cases  coort  to  decide  qnestions  of  law. 

f  1127.  Cbarjclng  the  Jurj. 

1 1138.  Jury  may  decide  in  court,  or  retire  In  costody  of  officers. 

1 1139.  Defendant  appearing  for  trial  may  be  committed. 

1 1 130.   If  district  attorney  fails  to  attend,  court  may  appoint. 

1093.  Tlie  jury  having  been  impanneled  and  swoniy 
the  trial  must  proceed  in  the  following  ord^r,  unless  oth« 
erwise  directed  b5|^ the  court: 

1.  If  th,e  indictmj^Qt  or  information  be  for  felony,,  the 
clerk  9U8t  read  iU'rand  .state  the  plfia  of  the  defendant  to 
the  jury,  and  in  cases  where  it  charges  a*  previous '  con* 
Tiction,  and  the  defendant  has  t<l&fes8ed  ^the  same,  the 
clerk  in  reading  it  shall  omit  therefrom  alHhat  rel&t^  to 
such  pr^yiQus  conviqliion..  In  all  other  cases  <tl^i^  formal- 
ity may  be  di-spensed  with 

2.  The  district  attorney,  or  other  counsel  for  the  pedple, 
must  open  the  catliie  and  offer  the  evidence  in  sux)x>ort  of 
the  charge. 

3.  The  defendant  or  his.  counsel  may  then  open  the 
defense,  and  offer  his  evidences  in  sttpport  thereof. 

4.  The  parties  may  then  respectively  offe^  rebutting 
testimony  only,  unless  the  court,  for  good  reason,  in 
furtherance  of  justice,  permit  them  to  offex.d\[id^ce  upon 
their  original  case.  ".  ^      -  •'...>    . 

5.  When  the  evidwice  Is  concloded,  nnlie^s  thd  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  district  attorney,  or  bth^r  counsel 
for  the  people,  and  counsel  for  the  defendant,  may  aigue 
the  case  to  the  court  and  jury;  the  district  attorney,  or 
other  counsel  for  the  people,  opening  the  argcmient,  and 
having  the  right  to  close. 

6.  The  judge  may  then  charge  the  jury,  and  must  do  so 
on  any  points  pertinent  to  the  issue,  if  requested  by  either 
party;  and  he  may  state  the  testimony  and  declare  the 
law.  If  the  charge  be  not  given  in  writing,  it  must  be 
taken  down  by  the  phonographic  reporter.  L^a.  efiFect 
April  9th,  1880.] 
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Order  of  triaL— An  ord<>r  escludii^  sadi  of  tbe  Jurors  as  were  not 

Impaoncled  to  try  tUo  cas  j  U  uot  u  Uoprlvatiuu  of  tlio  right  of  public 
trial— &j  Cai.  4i)4.  Pcrsou  laccuied  of  crimesiiil<»ed  ti>  liavu  beeu  coin- 
mltced  bcforo  tho  Pcual  Cad;^  took  effect  nro  to  uo  tried  iii  accordance 
witii  tliofoi-msuf  procedui'o  nrovided  iiithuCodo-4j  Cal.  117.  Tbougb 
tho  requircmeuts  of  tiiuCoif:)  sboold  apitear  wholly  immaterial,  n  fail- 
ure to  compiy  wUa  tiieiu  may  bu  xroiuids  for  a  new  trlalr-^l.)  Calr  4:0. 

Subd,  1.  Tho  failnro  of  t!io  oler^  to  read  tbe  indictment  is  not  a 
fatal  error  wberu  It  appears  luat  tbe  Jury  were  fully  iuformed  of  tbe 
precise  cliargo— 53  Cai.  4.4. 

Subd.  2.  Tho  oponins  of  the  case  by  tbe  prosecution  is  a  simple 
statement  of  tbo  tbeonr  of  tho  caso  without  argument  or  ciaiK»ratio:i, 
anti  tbo  Introductiou  of  proofs  necessary  to  support  the  ludiotunutt— 
4J  Cai.  34j. 

JBubd.  3.  The  court  may  oxclnde  from  the  court-room  all  witnesses 
except  tbe  Olio  under  cxainluatlon— ^U  Cai.  431.   lu  general,  tbo  coui*t 


any 

Wheel.  C.  C.  Ii3.  It  id  in  tbo  BOun>l  discretion  of  tbe  court— I'l)  Cai.  (>23. 
Should  a  witness  i to  present  lu  disobedience  to  tbe  order  excluding 
him.  bo  is  Li  coutcmpCbut  it  luio ground forreJcctinTbis  tcstimouy— 
SO  Col.  43ti;  aw.  Va.  403.  See  note  to  subd.  2.  Bee  EviDSirojfi,  pott,  I 
liOJ,  and  note. 

Bights  of  proaeontion.— The  prosecution  eamiot  be  compelled  to 

Introduce  particuiar  witnesses— ;l'  Cat  uO. 

Bights  of  defendant.— A  defendant  ought  not  to  be  deprived  of  the 

Kirsoual  presenco  of  a  witness  which  may  bj  bad  at  tbo  trial— 'JJ  Cai. 
5.  In  criminal  prosecutions  I  be  accusetl  shall  liavo  tbo  process  of 
tiie  court  to  comi>ol  tlin  attendance  of  witnesses  in  his  behalf.  See 
Const.  Cai.  art.  I.  <i  i^l.  Dofeudant  us  witncs:)— soo  ante.  p.  13.  Defend- 
ant is  uot  entitled  to  a  bill  of  particularj  of  tbo  evidence  relied  on  to 
sustain  tbo  tudictmcnt— M  Cai.  236;  but  seo  contra^  under  the  pinictice 
in  other  IStates-11  Pick.  432;  1  Oray.4J(i;  2  id.4J4;  4  id.  11;  15  Pick. 
1^:  4lVt.5J6;  11  R.  1. 314;  1U7  31ass.  329. 

Bights  of  witnesses.*^ Witnesses  shall  not  be  unreasonably  detsloed 
nor  loullned  iu  any  room  where  crlmluals  are  actually  imprisoned— 
Const.  Cai.  art.  i,  S  6. 

8mbd.  4.  VThere  -defendant  Is  surprised  at  the  exclusion  of  evl* 
denco  relied  on  to  establish  his  point,  no  may  apply  for  leave  to  intro- 
duco  other  testimony— 1 7  cai. 400.  Tbo  defendant  is  as  much  bound  to 
prodmete.stlniony  ton^but  tho  testimony  which  tends  to  prove  his 

riilt  as  any  other  testimony  of  the  prosecution— 28  Cai.  425.   See  pott, 
llOJ,  notes. 

8uM.  5.  In  cases  tried  since  the  Penal  Code  took  effect,  the  dls> 
trict  attorney  must  open  and  may  conciudt*  tho  argument— 4<i  Cai.  117; 
changing  the  rule  as  prescribed  in  tbo  luuendatoi-y  statute  of  1^54— see 
41  id.  \fA.  1  hat  tbo  prosecution  must  open  and  may  conclude  the 
argument,  docs  not  cluuse  the  rul'j  prescribed  In  S  lOM.  that  accused 
maybe  heard  by  two  counsel— 4i  Cai.  154.  When  other  counsel  are 
associated  with  tho  district  attorney,  tho  court  may,  in  its  discretion, 
for  good  reason,  allow  the  associate  counsel  to  conf'lude-4/  Cai.  105; 
491(1. 303;  and  tho  presumptiou  is  that  the  court  had  good  reason  fur 
allowing  him  to  conclude— id.  Under  tbe  old  rule,  itwa^  competent 
for  tbe  court  to  require  the  counsel  for  defendant  to  open  and  the 
counsel  fur  tbo  pi-osecution  to  close  tbo  argument,  wituoiit  Htatlng 
any  reason  for  tho  ruling— 44  Cai.  100;  4 J  id.  156:  but  see  44  id.  1 17.  ft 
Is  irregular  for  the  prosecution,  aarainst  tbe  objection  of  defendant's 
coonsei.  to  comment  on  the  refusal  of  defendant  to  be  cr08»ezamine<l 

Psn.  CODS.— ae« 
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as  to  the  wliole  ease— 41  Cal.  430;  96  id.  522.  The  counsel  for  fh*  fris- 
oner  Is  not  entltte<l  to  make  his  orgament  wben  tho  prosecutlou  rl^ji^; 
it  Is  to  be  made  wben  tbo  evidence  Is  con<'luded->43  Cal.  349.  Courts 
may  limit  comiscl  to  a  proper  and  rca:K>aablo  consmnptlon  of  tlino  tai 

Ere.sentin.7  cases  to  Juries,  bnt  tbis  discreiion  iu  capital  cases  Kiioold 
ocarefuJyexcrcised.andoulyniidercxtraordlnarycircum.stanceA— It 
Cal.  ^l.  'ibo  limitation  miut  In  no  case  ileprivo  a  defendant  of  blii 
oi»portanlty  to  maice  »  full  defense— 13  C^.  5il.  As  i\  Kcnenil  role, 
rcatlinpT  l^^vr  to  a  Jury  is  oblectionablo,  but  iliero  are  cases  in  which  it 
may  l>e  rllo^cd,  by  way  ox  illustration, subject  to  the  instructions  of 
the  court— 44  CaL  70. 

Sabd.  6.  Charge  of  court.— A  written  chai^  may  be  waived  by 
tbo  defendant— 45  Cal.  GO'i;  but  tlio  court  cannot  deliver  an  oral  cbar*;e 
witliout  di  fcndant's  consent— 4i  id.  3>l:  l-1. 2»;  but  with  his  consent, 
or  tho  mutual  consent  of  tbo  parties,  it  may— 43  id.  2!);  i<l.  3i<4.  The 
entry  in  tbo  minutes  of  tbo  court,  tliat  '*  the  court  charge  the  jury 
orally,  a  written  charge  being  expressly  waived."  must  bo  construed 
as  a  niutiul  consent— 43  Cal.  3S4.  A  defendant  is  entitled  to  stan<l  ca 
bis  ri!{bts.  and  need  not  except  to  tbo  cbanre  at  tho  time  it  1h  i^ven— 
IJ  Cat.  345;  and  his  consent  cannot  bo  presumed  from  his  fuiluro  to  ob- 
]c'Ct-43  i< i.  2U;  44  id.  ISO.  8ce  post,  %  I  li7,  and  note.  It  is  irregular  for 
comiscl  a^iust  tho  objection  of  defendant  to  comment,  iu  uLssitku* 
ment,  upon  the  refusal  of  defendant  to  be  cross-examined  to  the 
whole  case,  and  for  the  court  to  permit  such  comments — li  CaL  430; 
96  id.  522. 

Readinff  a  deposition  to  the  jury  in  tlie  absence  of  the  defendant, 
either  before  or  after  reilrlng,  is  error  for  which  a  new  trial  will  be 
granted— 5  Cal.  72.   See  pott,  i  1345. 

The  Oonstitution  does  not  prohibit  indges  from  determining  and 
charging  a  jury  whether  there  isany  eviuenco  with  regard  to  an  Tfjsue, 
or  tending  to  sustain  a  fact  on  which  a  judgment  may  depend— t.)  Cal. 
IKO.  So,  where  there  was  no  evidence  to  prove  tho  killing  man- 
slaughter or  excusable  homicide,  it  is  not  error  to  charge  that  if  it 
was  willful,  intentional,  deliberate,  and  premeditated,  it  Is  murder  in 


the  first  degree,  otherwise  not— 49  CaL  IbO.  The  judge  may  **  state  the 
testimony  '^to  tbo  jury— 17  CaL  169;  Const.  Cal.  art.  vi,  §  15),  <mte,  p.  21 ; 
but  he  caimotstato  the  effect  of  the  tcsthnony— 16  CaL  133.   It  li  for 


S 


the  jury  to  determine  whether  the  evidence  amounted  to  proof  of  the 
fact— 30  Cal.  153;  16  id.  98:  id.  13S;  17  id.  160;  14  id.  438.  If  tho  charge 
appears  on  tbo  record,  and  tho  record  shows  nothing  to  the  contrary, 
tho  nresiimntion  is  that  it  was  fairly  taken  down  by  the  reporter,  ao- 
cording  to  tho  provisions  of  the  Code— 45  CaL  G52.   See  post,  §  1127. 

Evidence  may  be  such  as  to  justify  the  court  in  charging  that  If  the 
Inry  believe  defendant  killed  deceased,  and  that  before  doing  so  he 
leclarcd  it  to  be  bis  intent  to  kill,  the  killing  was  done  with  express 
malice  and  deliberation— 45  CaL  322.    . 

The  charge  given  by  the  court  on  its  own  motion  is  no  part  of  the 
judgment  roll,  and  cannot  be  reviewed  on  ai>peal  from  the  judgment 
—44  Cal.  598.  If  the  court  refuses  a  charge  once  clearly  given,  it  should 
dlsthictly  Inform  the  jury  that  tbis  Is  the  reason  for  the  refusal— 8  CaL 
8UV;  13  id.  172;  17  id.  142. 

Instructions.- An  instruction  should  be  based  on  evidence— 43  Cal. 
851;  6  Id.  217;  51  id.  498;  24  id.  28;  30  Id.  207:  15  id.  482:  1  id.  385;  47  id 
£6.  An  instruction  which  goes  to  tbo  acquittal  of  the  defendant,  must 
bo  broad  enough  to  cover  tho  essential  facts  in  the  ca.se— .^5  Cal.  185. 
An  Instruction  which  ignores  tho  possible  guilt  of  tho  defendant  as  a 
present  alderand  abettor  of  tho  kiillng,  should  not  be  given— 48  CaJ.64. 
The  court  may  strike  out  a  clause  from  tbo  Instruction,  which  is  Irrel- 
evant, and  not  connected  with  the  remainder— 49  Cal.  160.  See  po*t,  S 
117^   If  an  instruction  is  not  sufficiently  expUcIt  as  to  the  prepoud^w 
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anco  ot  erldeaee,  defefttflnnt  shoald  ask  tbe  court  to  mako  it  more  ex- 
plicit—49  Cal.  &»,  An  iOBtraction  tbat  there  was  a  conspiracy,  and 
tbat  defendant  was  mnfdered  in  pnrsnance  of  the  consplracV,  and 
that  the  verdict  should  be  goiltj,  is  not  erroneou»-49  Gal.  (OO.  See 
pott,  siXSi, 

1094.  When  the  state  of  the  pleadings  requires  it,  or 
in  any  other  case,  for  good  reasons,  and  in  the  sonnd 
discretion  of  the  court,  the  order  prescribed  in  the  last 
section  may  be  dejiarted  from. 

It  ia  xTithin  the  discretion  of  the  conrt  to  depart  from  tbe  order 

{described  l:i  tbo  procedln;sr  section  as  to  arsnments  of  counsel— 4:i  Cal. 
ri5.  It  in  competent  for  the  conrt  to  require  the  counsel  for  tbe  de- 
fendant to  open,  and  the  comisel  for  tlie  prosecution  to  close— 44  Cal. 
1«».  Where  notbins  to  tbe  contrary  appears  on  the  record,  the  pre- 
smnptlon  In  tbat  the  court  bad  good  reason  for  allowlnaassocuite 
counsel  to  oondude  tbe  argmnenf  before  the  Jury— 46  GaL  903;  see  47 
Id.  105;  43  Id.  155. 

1095.  If  the  indictment  or  information  be  for  an  of- 
fense punishable  with  death,  two  counsel  on  each  side 
may  argue  the  cause  to  the  jury.  If  it  be  for  any  other 
oftense,  the  court  may,  in  its  discretion,  restrict  the  ar« 
g^ment  to  one  counsel  on  each  side.  [In  effect  April  dth» 
1880.] 

In  a  capital  case,  tbe  conrt  may  allow  more  than  two  counsel  to  ad- 
dress the  Jury  on  each  side— 48  Cal.  23(i:  see  43  Cal.  153.  See  Const. 
Prov.  ante,  pago  17.  See  ante,  S  1093,  subd.  6,  note.  Tbe  order  of  ar- 
gument is  sul^ect  to  tbe  discretion  of  tbe  court— see  ante,  S 1034,  and 
note;  and  see 55 CaL 296. 

1096.  A  defendant  in  a  criminal  action  is  presumed  to 

be  innocent  until  the  contrary  is  proved,  and  in  case  of  a 

reasonable  doubt  whether  his  guilt  is  satisfactorily  shown, 

he  is  entitled  to  an  acquittal. 

Borden  of  proof.— In  criminal  cases,  tbe  prosecntlon  is  required  to 
prove  two  things;  flrst,  tbat  tbe  crime  has  been  committed;  and  sec- 
ond, tbat  it  was  committed  by  the  person  cbargciK  and  by  none  other 
—31  Cal.  537;  see  24  Pick.  366;  28  Ala.  U!)3:  McCahon.  134;  6  Bio.  455. 
Without  some  evidence  tcndmg  to  show  that  n  crime  lias  been  com- 
mitted, tbe  question  as  to  tbe  ijerson  by  whom  committed  cannot  arise 
—31  Cal.  5(>7.  That  A  crime  has  been  committed,  cannot  be  proved  by 
tbe  extrarjudiclal  confessions  or  statemeutj  of  tbo  prisoner  alone— 31 
Cal.  668:  33  Miss.  352.  There  must  bo  some  corroborailug  circumstan- 
ces tending  to  show  that  a  crime  has  been  committed— 31  Cal.  568:  32 
Id.  81;  see  15  Wend.  M8;  26  Miss.  157;  3 J  id.  450;  16  Wend.  53;  23  Mo. 
219.  Whero  tbere  is  an  entire  want  of  evidence  of  the  eorpux  delicti, 
except  statements  made  by  the  prisoner,  tbe  court  should  direct  tbe 
Jury  to  acquit— 31  CaL  568.  Tbe  evidence  must  be  confined  to  tbe 
crime  charged— 35  CaL  570;  96  id.  526;  Si  id.  81.  Guilty  knowledge  is 
an  essential  circumstaoice  to  prove— 16  Cal.  98;  but  immaterial  aver- 
ments, which  may  be  rejcctea  as  surplusage,  need  not  be  proved— 31 
K.  U.  521;  7  Iowa,  255.   Burden  of  proof,  when  shifts— see  post,  %  1105. 
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probniiUitr  (il  ui*  oUier  bypotlietUlH'Ini  true,  or  Ibo  jury  mait  fliiil 
fbe  ileti^uiliiit  iiol  EuUtr-iK'tU.  m:  H  M.  IM:  U  M.  «a;  U-1  Uasa.  I. 
It  1 1  not  rHjnlreil  Ibnl  Inculpatory  bcu  lis  nusotDtPl;  Im-omiuuible 


doiibi  luhLimiDii— nCauu.US. 
A*  aioliiit  Iha  i^iindaat.  tiM  fRCts  miiM  b«  prond  beyoDd  > 

maondilo  iloabl— t  Col,  I'l;  icbile  on  tuo  put  ot  (lio  <WCDiUiit, 

CrFpoiiilciatlnx  limot  h  sullli'irnt  la  rstnuU-ib  n  tare— SCal.  123:  UliL 

.  Tnvlaca  at  Jatr,— It  19  Ibe  pccnlliii jirorlncs  ot  the  Jory  to  dnw 
thoroncIu&toD'ifruDilliDcvhleiira,  III  vukb  (heyiraiiot  to  boluter- 

U.M:  MliLi:^liLI4l;  UliL4»:  SlIiL^:  xhlt  li  tbclr  unHbiciB 
MfluiInullee^liLXMi  nidtlnldniUVorBniiicity— lil'1. Mi  asid. 
IN.  Tba  cIcefaBnuMW  produeiu  Iba  CBncwuMij.  bat  uot  ibe  lu- 
ncMhiai  IbeuMlTa.  arf  llio  xiibferbi  ofproot-^CU.  KIO;  nnd  error, 
IP  |>«iHLRliiJr  rrrtxtii  lupranrr  erldaini  M  go  to  the  JiiO'<  uviy  bo 
cnml  by  lUUuqg  It  out.  uiil  liutmcIlDg  UM  jniy  In  niuil  (fl  It— M 10. 

B«»onibl«  donbt  li  tbst  (tsteirhlcli.  iftsr  entire  compwfFnniiul 

aiuoralrennluty.  udbe  truin  otlli*  cbann— 47  Cia1i7;  t4  1[l.2%j  a 

Sttolnty  tbatronvliifnilnilillrei-t.i  tba  uoclFntauiUilg.  su<l  uuIbBsi 
a  reaaon  •nd  JuOiaiiuDt  of  tboaa  wIid  ara  bonud  laact  conscieuUoiisly 
nponll— HCbLmT 

,  n*  Jnry  mnN  b*  ■tUUled  beyontl  a  reMonable  doubt  that  e<ery 
netetUDtliltacaDitltntelha  offense  bni  been  praved— 31  Cal.e;i  41 
kl.tult  3M.  l3Ti  a  Id.  117:  lil.tlili  B  N.  V.  Supremo,  wn;  41  Ala.Ciii  n 
Id.  n.  Tbey  mint  bs  anluDed  b^ond  n  tcuonabis  doubt  itut  deteod- 
mt  anl  no  otber  penon  eonniltud  tbe  crime— H  cal.  4M:  Nld.tXi 
41  Id.  ftU.  'ibpy  nuuot  conrict  purely  bivaiue  lliey  believe  lb* 
eTMi'nreUanrlitlutainaiiotnradBDPe  vodldactnpoalt  InblaonB 
affalnofBRatertmpanaace— tl  CiLtlt:  HelKe*.  W);  IS  Minn.  WI; 
l>  liLWIill  lnd.«£^No  conviction  stannid  be  had,  nalesa  tlis  Jury 
are  entirely  MtlaBed,  from  tbe  evidence,  UuU  tbe  detatidant  Is  coiuy— 

Wbsro  two  penoiii  at  the  »une  time  flrs  at  aootber,  and  Ibtre  H 

NOi  biit  otberwlse  It  tbere  13  proof  ot  a  conspiracy—Id. 

%^tafcen  togerliBrj^  leavea  no  n 
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1097.  When  it  appears  that  the  defendant  has  com- 
mitted a  public  offense,  and  there  is  reasonable  ground  of 
doubt  in  which  of  two  or  more  degrees  he  is  guilty,  he  can 
be  convicted  of  the  lowest  of  such  degrees  only. 

See  <mte,  S  1016,  note. 

Instances  of  conviction  of  lower  offense— 4  Csl.  S76;  6  Id.  278;  6  Id. 
513;  17  id.  Ui;  a  Id.  391.    See  ante,  S  lOlU,  note  3. 

1098.  When  two  or  more  defendants  are  jointly 
charged  with  a  felony,  any  defendant  requiring  it  must  be 
tried  separately.  In  other  cases  the  defendants  jointly 
charged  may  be  tried  separately  or  jointly  in  the  discre- 
tion of  the  court.    [In  effect  April  9th,  1880.] 

Separate  trials.— A  defendant  In  a  Joint  Indictment  has  a  rigbt  to 
demand  a  separate  trial,  or  to  waive  tno  right— 8  Cal.  803;  sec  6  id.  184. 
AYljorti  defendant3  waived  Hcparate  trials,  but  before  tlie  Jury  was 
•worn  moved  for  separate  trials,  it  was  In  tbe  discretion  of  tbe  court  to 
n*fuso  tho  appilcation-55  Cal.  230.  On  electing  to  bo  so  tried,  and  l>e- 
ln'7  tried,  oiio  may  be  a  witness  for  tbe  other— 5  Gal.  131;  20  id.  440;  2 
Uumph.  U9;  <>  Mo.  1 ;  1  Oa.  610;  4  Wash.  C.  G.  428. 

1099.  When  two  or  more  persons  are  included  in  the 
same  charge,  the  court  may,  at  any  time  before  the  de- 
fendants have  gone  into  their  defense,  on  the  application 
of  the  district  attorney,  direct  any  defendant  to  be  dis- 
c]iflrge<l,  that  he  may  be  a  witness  for  the  people.  [In 
effect  April  9th,  1880.] 

Discharge.— The  discharge  must  be  at  the  trial,  before  defendant 
faa^i  gout!  into  hU  dofvnso,  by  tho  court  of  its  own  motion,  or  on  appU- 
catioii  ut  tho  tlistrlet  attorney— 48  CaL  253.  A  defendant  cannot  be 
dist^hargcd  from  the  indietment  without  trial  except  in  tho  crises  pro- 
vided by  Rtiitute-id.  One  indicted  as  an  accessory  id  a  competent 
Witness  for  tho  people  iji  the  trial  of  the  principal— 44  Cal.  539.  An  in- 
struction  Ity  tho  court  toMtch  witness  that  his  evidence  cannot  be 
used  againKtIdniself ,  <loc.'t  not  prejudice  defendant— id.  '1  ho  dia(>harffe 
of  ouofli^fundaut  Jointly  indicted,  tomake  him  a  witness  for  the  people, 
U  In  effect  an  acquittal— 'J4  Cal.  48.  A  promlHO  by  tho  pix)8ecuting  at  tor- 
ney  or  t!io  couunittiu'^  raai^istrato  of  immunity  from  puuisimient  f ur- 
uishes  no  groimd  for  a  discharge  of  the  prisoner  when  on  trial— 4S  CaL 
2dJ. 

1100.  When  two  or  more  persons  are  included  in  the 
same  indictment  or  information,  and  the  court  is  of  opin- 
ion that  in  regard  to  a  particular  defendant  there  is  not 
sufficient  evidence  to  put  him  on  his  defense,  it  must  or- 
der him  to  be  discharged  before  the  evidence  is  closed, 
that  he  may  be  a  witness  for  his  codefendant.  [In  effect 
April  9th,  1880.] 
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When  Joint  defendants  are  separately  tried,  each  may  be  a  witness 
for  the  other-A  Cal.  161;  20  id.  440;  2  Humph.  99;  6  Mo.  1 ;  1  Oa.  610;  4 
Wash.  C.  C.  428. 

1101.  The  order  mentioned  in  the  last  two  sections  is 
an  acquittal  of  the  defendant  discharged,  and  Ls  a  bar  to 
another  prosecution  for  the  same  offense. 

Discharge  from  Indictment— an  acquittal— 24  CaL  46;  see  43  Id.  25S. 

1102.  The  rules  of  evidence  in  civil  actions  are  appli- 
cable also  to  criminal  actions,  except  as  otherwise  pro- 
vided in  this  Code. 

Name  of  defendant— It  may  be  proved  that  defendant  was  known 
by  the  uaiuo  laeutiuiicd  in  tho  ludictmeut,  aiul  a\M>  l<y  uuothcr  iiome 
—46  Gu.  2tiU.  Where  a  person  Indicted  by  his  hiitlals,  tlie  fact  whether 
he  is  so  known  uiay  be  imt  In  laitue,  and  If  so  iiroved  a7U.inst  him  iie 
may  be  cuuvlcted— 4:i  Ala.  311.  The  initial  of  a  middle  hater  uf  a 
name  is  uo  part  of  the  name,  hence  a  variance  l-i  hnuiiiterial— 3J  111. 
457 :  but  where  the  fli-st  muuo  was  an  hiittal,  and  tho  second  nanio  was 
in  fall,  by  wlilch  appeilatiun  ho  was  generally  known,  tlio  iridic tmeut 
Is  n(»t  sustained  by  proof  that  he  usually  signed  both  ch.  Istian  nuuics 
by  initials— IJ  Ohio  bt.  4J7.  Whether  a  person  is  as  well  knu wu  by  one 
name  as  another  is  a  question  of  reputation,  custom,  and  usage— 11 
Gray,  3i0 ;  see  M  Me.  hSU, 

Upon  the  issue  as  to  the  name  of  the  defendant,  the  fact  that  to  a 
former  indictment  by  tho  same  name,  she  answered  on  hor  nrraiprii- 
ment.  is  proper  for  consideration  of  the  Jury— 40  Me.  4^8.  If  there  is  a 
variance  in  tlie  sound  of  the  name  as  spoiled  in  tbe  indictniout,  and 

S roved  at  the  trial,  defendant  outfht  to  bo  acquitted— i>  I'ta-ker  Cr.  R. 
1 ;  but  where  the  difference  is  scarcely  perceptible  the  variance  is 
immaterial- 37  Ala.  1U6;  16  Gray,  1;  58  111.  160;  S.  C.  1  Given  O.  R.  7U. 
The  question  of  idem  tonems  is  for  the  Jury  and  not  for  the  court— 20 
Gnxtt.  H2.>;  but  where  defendant  omits  to  submit  it  to  the  Jury  as  a 
question  of  fact,  he  waives  the  right  to  insist  on  the  objection— 14  Gi-nj, 
400;  see  25  Tex.  574. 

Where  identity  is  an  important  question,  witness  may  l>e  asked 
where  his  acquaintance  was,  and  what  was  hLs  own  business— 55  Me. 
20U.    An  answer  ma<le  to  the  clerk  of  the  court  demanding  his  name  is 

{>art  uf  the  lesthnoiiy — U  Cul.  3.-0.  If  the  name  of  the  person  injured 
J  nll(v,'cd  as  unknown,  the  proof  mu:>t  correL;ix>nd  witli  the  nilep^tion, 
and  i  [there  bo  no  proof,  defendant  cannot  be  convicted— 3U  lad.  115; 
but  see  30  Conn.  500. 

Intent.— Intent  may  be  proved  directly  or  by  any  circumstances 
tv.nulinjf  to  establish  it— 27  c'al.  672.  Where  It  is  proved  that  it  crime 
h:;j  been  cointnitted,  and  tlie  circumstances  point  totho  accused,  facts 
tcndhii;  to  show  a  motive,  tuou;,'h  remote,  aro  admissible— 17  Ala.  4  Jl. 
"\Vhero  motive  is  material  It  cannot  bo  iiiiagiiie<l,  but  facts  fioia  which 
it  i..  iiiicrrcvl  must  bo  proved— 4.»  N.  Y.  137 ;  proof  of  a  previou.4  personal 
difii<  iilty  i.i  proper  lor  consideration  on  tho  question  of  motive— 4 
Parker  Cr.  It.  3M).  Separate  and  distinct  felonies  may  be  proved  to 
esiaoiush  liiu  exi:>tencu  (<f  a  nioiivo  to  commit  tae  crime  in  question— 
4  Aik.  56;  41  Ala.  40.3;  3  Ilcibk.  53;  3  Parker  Cr.  R.  6.>i;  4  id.  71;  sec  3 
La.  An.  512.  Where  tbe  character  of  an  act  depends  upon  the  Inten* 
tion  v.ith  which  it  was  done,  tho  l^orance  of  tho  person  doing  It  may 
bo  eouaitlercd  on  tho  question  of  liis  guilt— 27  Tex.  7U5.  It  la  for  the 
Jury  to  determine  tbe  question  of  intent— 53  Cr.l.  415.  Every  sane  per* 
sum  is  preaumed  to  mteud  the  consequences  of  his  own  act,  and  an  ui> 
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lawfnl  act  done,  is  done  with  an  unlawful  intent— 55  Cal.  201;  69  M6. 
30;  6  Barb.  203;  2Dev.  269:  11  Ga.  615;  2  Gratt.  594;  13  N.  J.  L.  861;  2 
Halst.220:  8Iud.  200;  401(1.  263;  53  Id.  263;  5Ired.  350;  ISJolins.  115;  2 
How.  (Miss.)  656;  4  Mass.  391;  60  Id.  103;  Id.  410;  32  Id.  837;  7  N.  Y. 
3b5;  13  ^Vend.87;  60  Ala.  445;  iillll.  143.  Intcutto  maim  or  dlsfigiere 
may  be  presumed  from  circumstances,  and  it  is  not  necessary  to  prove 
antecedent  Ki'udi^es,  threateuiusrs,  or  au  express  design— 1  Hayw.  130. 
"Wnere  cue  iapm*posely  sUot  under  the  iniscaken  belief  that  ho  Is  a  dif- 
ferent person,  Intent  will  be  presumcd~18  Cal.  636;  21  Ohio  St.  306;  7 
Go.  2:  11  Uumph.  15.0;  Wrij,'Ut,  20;  53  Mass.  806;  2  Strob.  77.  Intent 
may  be  Inferred  from  facts  and  circumstances— see  Desty's  Crim. 
Law,  sea. 

Loons  delicti.— The  prosecution  must  prove  the  offense  committed 
in  tiie  coimty  cbarg^cd  in  the  IndictmeDt— 4 i  Cal.  3S2 ;  44  id.  105.  Where 
the  venue  is  laid  in  the  coimty  to  which  the  stolen  property  has  been 
brought,  it  is  competent  for  .tl^e  prosecution  to  prove  tliat  tbe  prop- 
erty was  stolen  iu  another  county— 40  Cal.  643.  Tbe  estimate  of  a 
witness  who  had  been  on  the  ground  without  actually  having  meas* 
ured  the  distance,  is  admissible  to  prove  whether  the  place  of  killing 
was  within  five  hmidred  yards  of  the  county  line— 55  Cal.  230.  Where 
the  evidence  tended  to  show  the  offense  committed  within  a  certain 
saloon,  but  nothhig  iu  the  record  tending  to  show  that  the  s<Uoon  was 
in  the  county,  there  was  a  failure  to  prove  the  l(tcus  delicti— ii  CaL  105. 

Judicial  notice  will  be  taken  of  the  territorial  extent  of  Jurisdiction 
and  hovereU^uty  of  their  own  de/acto  tfovermnent  and  its  subdivisions 
—1  Cal.  13;  im  id.  40;  3  Dail.  2D7;  7  Peters,  841. 

Alibi.— An  alibi  is  a  fact,  and  its  existence  is  established  by  the  same 
evidence  as  auy  other  fact— 47  Ala.  65:).  It  need  not  be  established  be- 
vond  a  reasonable  doubt— 7  Cold.  i)i ;  li  Ind.  670;  33  III.  457 ;  42  Ind.  873 ;  46 
id.  311 :  but  see  74  Pa.  St.  4(i3.  If  the  evidence  Is  suHcient  to  raise  area* 
sonable  doubt,  it  should  be  considered,  althoujrh  the  €Uibi  does  not 
cover  the  entire  time— 40  Lid.  248;  as  the  proof  of  an  alibi  need  not  be 
exact  as  to  time— 8  Bush,  366.  where  the  offense  is  sho^vn  to  have 
been  committed  during  the  night  or  part  of  tlie  night,  the  evidence  of 
the  alibi  ought  to  cover  the  whole  of  such  time— 43  Ind.  483.  Where 
the  prisoner  undertakes  to  prove  an  alibi,  the  prosecution  in  reply 
may  disprove  it— 4  Gray,  39:  see  37  N.  II.  li  6.  The  mere  unsuccessiul 
attempt  to  establish  an  alibi  is  entitled  to  no  greater  weight  against 
the  prisoner  tiian  the  failure  to  prove  any  other  item  of  defense— 31 
Ind.  262;  20  IU.  b5;  39  id.  457;  16  Ohio  St.  583;  see  64  N.  C.  56. 

Fresnmptive  evidence.- After  indictment  found,  the  accused  is 
presumed  to  be  guilty  for  most  purposes,  except  that  of  a  fair  and  im« 
partial  trial  before  a  jury— 2  Dev.  4Jl ;  4  Parker  Cr.  B.  654.  Capacity  for 
crimo  of  i»ersons  above  seven  years,  is  a  question  of  fact— 41  Vt.  585. 
A  wife  will  bo  presumed  to  have  acted  under  coercion  of  her  husband, 
when  he  was  at  the  time  near  enough  to  be  under  bis  immeuiate  iu- 
fluence  and  control— 112  Mass.  287.  The  question  of  compulsion  Is  to 
be  determined  by  the  Jury— 6  Parker  Cr.  It.  9.  Evidence  Ihat  parties 
cohabited  together  as  husband  and  wife  is  competent  to  prove  mar- 
riasc,  except  iu  cases  where  marriage  is  the  foundation  ox  the  crime 
tobe  punished— 26  Cal.  129. 

Malice  is  presnmed  from  an  assault  with  an  Instrument  likely  to 
produce  death,  in  the  absence  of  proof  to  the  contrary— 19  Iowa,  447. 
Malice  m^  be  Implied  from  circum:>tances— 5  Sawy.  620:  14  Bush,  6Ui: 
id.  362:  5  Tex.  Ct.  App.  165;  but  express  malice  is  never  to  be  inferred 
from  the  act  or  the  weapon  used— 37  Ind.  132;  25  Ala.  15;  5  Tex.  Ct. 
App.  359;  id.  365. 

False  statements  or  falsification  of  the  record  afford  a  presumption 
of  guilt— Deady,  524.  Proof  that  a  grocer  sold  liquor,  and  that  it  was 
drunk  on  the  premises,  is  prestunptlve  evidence  that  it  was  with  hfs 
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with  Us  consent,  and  may  be  read  In  evldenee  against  blin— 25  Cal.  031. 
All  admission  by  the  prosecutinff  attorney  is  bindinir  on  tbe  people, 
aiul  is  proper  for  the  consideration  of  the  Jury— 34  OaL  891.  Admis- 
sions ami  confessions  may  l)e  implied  from  the  acquiescence  of  do- 
fendaut  in  the  statement  of  others  made  in  his  presence— 3'j  Cal.  98: 
Hi  Ble.  12!);  see  5  Met.  636;  3J  Ala.  623;  3i  id.  5G0.  The  admissions  and 
declarations  of  tbe  prisoner  may  be  proved  without  first  showing  tliat 
no  promise  or  tlu'eat  was  held  out  to  induce  him  to  make  them— 13 
Fix  am.  Telegrraphic  messages  in  the  liandwriting  of  defendant  are 
competent  evidence  as  admissions  made  by  him— 7  Allen.  648.  They 
are  tu  l>6  considered  for  ail  purposes  to  which  they  are  relevantr-36 
Cal.  522. 

Evidence  of  admissions  and  declarations  must  be  confined  to  the 
subject-matter  of  the  inquiry— 11  Uray,  323;  yet  tbe  Jury  are  not 
bomid  to  give  equal  credit  to  all  parts  of  the  statement— 32  Vt.  241; 
see  5t>  N.  Y.  85;  6»  Barb.  651 ;  4J  M.  Y.  270. 

Acts  and  declarations  as  etridence.— Previous  acts  and  declar* 
ations  of  the  prisoner  are  admissible  in  connection  with  tiie  res  gestst 
whero  it  is  necessary  to  prove  a  corrupt  intent— 3J  N.  T.  431.  DecJara- 
tious  which  are  voluntarily  and  si)ontaueously  made,  springing  out 
of  the  transaction  and  tending  to  explain  it,  are  admissible  as  part 
of  the  ret  gesisB—S5  Cal.  4!).  Conduct  of  defendant  tending  to  snow 
an  admission  of  guilt,  is  competent  evidence— 41  Ala.  3U3.  The  con- 
duct, demeanor,  and  expressions  of  the  accused  at  or  about  the 
thue  of  the  offense,  are  for  the  consideration  of  the  Jury— 49  Ala.  261; 
5  LXumpli.  383.  Threats  made  against  the  parties  engaged  in  the  pros- 
ecutioii  are  admissible  to  show  the  character  of  the  defense— 19  Iowa, 
]eS4.  The  declarations  and  statements  made  by  defendant  ^ter  being 
chaived  with  the  crime,  to  be  admissible  they  must  be  shown  to  have 
been  voluntary-iS  N.  T.  384;  57  Barb.  353;  42  N.  Y.  200;  see  41  K.  Y.  7. 

The  declarations  of  the  prisoner  cannot  be  proved  for  the  purpose 
of  di'awlng  out  the  reply  of  the  witness  to  whom  they  were  made, 
unless  they  form  part  of  the  conversation  put  in  evidence— 23  Ala.  44; 
Where  the  declarations  of  tbo  prisoner  are  i>roved,  the  Jury  ought  to 
take  the  whole  in  consideration,  yet  they  may  reject  those  lu  his  lavor, 
and  believe  those  against  him— 21  Cal.  2iji;  13  Mo.  382;  23  Ohio  St.  146; 
10  Mich.  212.  The  prosecution,  in  proving  tbe  declarations  of  the 
prisoner,  is  not  botmd  by  them.  They  are  taken  in  connection  with 
aU  the  other  evidence— 27  N.  Y.  336. 

Declarations  of  defendant  in  his  own  behalf,  as  a  general  rule,  are 
not  admissible— it  Ircd.  440;  I  Woods,  681.  To  be  admissible,  they  must 
have  occurred  within  the  period  covered  by  the  criminating  evidence, 
or  tend  in  some  way  to  explain  some  facts  intro^luced  by  the  prosecu- 
tion, or  to  impair  or  destroy  the  force  of  evidence  against  him— 31  Ala. 
W2;  47  Id.  68. 

The  declarations  of  a  codefendant,  not  on  trial,  made  In  tbe 
absence  of  defendant,  are  not  admissible  in  evidence  unless  maile 
during  the  criminal  enterprise  and  in  furtherance  of  its  objects— 4ft 
Cal.  19:  7  Gray,  4U:  8  Serg.  &  R.  0;  61  N.  11. 105;  7  Gratt. 641 ;  16^e. 293; 
8  Ga.  408;  19  MO.  227.  If  two  are  Jointly  Indicted,  and  tried  separately, 
tbe  declarations  of  one  not  on  trial,  If  there  is  testimony  of  a  con- 
spiracy made  before  the  killing  in  the  presence  of  defendant,  may  be 
received  in  evidence  against  him— 4'J  Cal.  166. 

Promises  and  threats  made  by  a  third  person,  after  indictment,  to 
a  witness  for  tbo  prosecution,  to  induce  liim  to  leave  the  State,  are  not 
admissible  against  defendant  unless  his  connection  with  such  third 
person  is  otherwise  shown— 28  Ala.  71;  4.1  Id.  173;  providing  such 
<M»spiracy  is  afterward  made— 47  Cal.  3j7;  39  id.  62;  but  If  made  after 
taeoflense  is  consummated,  tbey  are  not  admissible  against  the  other— 
fiSCaL  212;  but  where  the  accessory  is  tried  before  the  principal,  the 
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metB  and  eonitact  of  the  latter  immeaiAtel^  after  the  offense  are  ad- 
misslblc— 33  "S.  U.  216.  It  is  proper  for  tlio  court  to  Instmct  the  jury  to 
dl8regai*d  tbem  unless  such  conspiracy  is  proved— 4!i  Cal.  G49.  Tbey 
are  admissible  to  staow  that  the  previous  confessions  of  dcfmdaiit 
were  true— 19  Iowa.  }i4:  seo  id.  312.  The  declarations  of  one  of  two 
dof  ndamts  are  admissible  only  against  the  one  who  makes  them— 17 
■    673. 


An  act  of  a  third  person  done  in  the  presence  of  the  prisoner.  Is 
equally  admissible  as  u  deeiarntion  luado  la  lils  presence— 1  Keyes.  liS; 
but  If  made  when  he  Lt  nuc  prt>deut,  tliey  are  liut  adml^ible — oJCoL 
filb;  uor  l9  it  aduiissiblo  unless  It  U  shown  that  he  was  Immediately 
coucerued.  bO  that  hiSbilenuo  may  bo  euu:iti'ued  itico  itii  ;uiintssiou— 55 
Mo.  r>2U:  but  »ee  *j  Alieu,  TA.  Wliere  th.'re  are  circumstances  of  com- 
plicity between  the  pnsoner  Had  his  wife,  evidence  of  her  oxclania* 
ilouH  at  the  timo  of  the  killluj^,  U  in  his  presence  and  beariug,  is 
kadmlssible— 45  CaL  143;  33  id.  56. 

If  declarations  are  ofibred  asrainst  another,  made  in  his  presence, 
and  If  there  is  evidence  th:vt  ho  lie  ird  and  understood  them,  the  juiy 
Is  to  decide  whether  he  understood  them— 51  Cal.  5j7. 

The  declaration  of  a  child  too  young  to  testify  is  not  admissible^ 
41  Tex.  35J;  so  of  woi'ds  spoken  iu  sleep  or  stupor— 1»  CaL  4U;  3j  21.  Y. 
S9;  4  Gray,  41. 

Declarationa  of  husband  cannot  be  given  against  the  wife  on  her 
separate  trial— 50  Ind.  657;  nor  aro  the  declaratlou-i  of  the  wife  ntlmls- 
slblo  a||;alnst  the  liusband- 1 1  Cal.  275.  The  exclusion  of  a  «teclaraticn, 
when  properly  made  and  no  advantage  to  the  surprise  of  defendant 
is  attempted.  Is  not  error— 17  CaL  3dii. 

Statements  in  OTidence.- A  sworn  statement  made  by  tho  prisoner 
upon  his  examination  as  a  witness,  before  ho  was  accused  of  the  crime, 
is  admissible  against  hlra— 5  Rich.  3i)l ;  ION.  Y.  13;  41  id.  7;  but  other- 
wise  if  he  be  under  arrest  at  the  time  of  tho  examiuatiou— l.'i  id.  Sol; 
see  ^  N.  C.  1U6.  '1  bo  evidence  of  a  committinff  magistrate  as  to  the 
statements  made  by  the  prisoner  on  his  preliinjnai'y  examluatiou  are 
not  admissible  on  the  ti-ial— 43  Cal.  558.  The  Act  of  ISGo.  §  »b5,  is  not  ap- 
plicable to  preliminary  examinations— 43  Cal.  Hb'i.  The  sheHff  may 
testify  to  statements  of  accused  after  arrest,  if  they  were  mxule  voluu- 
tarily  and  without  threats  or  promise  of  reward — 11  Cal.  53r).  State- 
ments made  by  a  prisonerin  his  cell,  in  tho  absence  of  thi*eats  or  prom- 
ise of  reward,  are  admissible  against  1dm— lOd  Mass.  285.  To  pi*ove 
statements  made  by  defendant,  a  memorandum  mado  at  the  time,  or 
soon  after,  may  be  referred  to— 4.i  Cal.  16.);  but  they  cannot  be  proved 
by  such  a  memorandum  alone— 11  id.  141. 

Statements  of  third  persons  are  inadmissible  unless  accompanied 
with  proof  of  defendant's  statement,  or  conduct  in  response  thereto 
—54  C<d.  89;  in  harmony  with— 3J  id.  Ud;  l*)  Cal.  171.  They  aro  evidence 
oiUy  so  faras  defendant  admitted  them  to  be  correct  by  assent,  silence, 
or  acts  on  his  part  construed  as  assent,  either  words  or  conduct— 19 
X'al.  171 ;  51  id.  81);  32  id.  08. 

Where  defendant  gives  in  evidence  a  statement  made  to  hlra,  he 
cannot  prove  his  reply— 4  Zab.  84J.  The  party  calling  a  witness  is  not 
permitted  to  prove  statements  made  to  others,  whlcnif  testified  to  on 
the  trial  would  have  mado  out  ids  caso— 4:)  Cal.  384.  Statements  made 
to  the  prisoner  iu  respect  to  his  coun'^ctloii  with  tho  alleged  offense 
aro  admissible  to  show  his  conduct  when  they  were  made,  but  not  as 
evidence  of  their  truth— 53  Cal.  613;  4)  id.  173. 

The  ezclnslon  of  statements  of  the  district  attorney,  which  have  a 
material  bearmg  for  tho  defense,  mado  under  circumstances  of  pecul- 
iar relevancy,  and  the  credibiUty  of  his  own  witness,  is  eiroiv-34  CaL 
Ml* 
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Stsrtements  of  the  injured  party  tending  to  exenlpate  the  prisoner 
are  properly  cxcluded^-S'i  Cal.  100. 

Conversations.— Kvldence  of  a  conversation  between  a  co>con8plra- 
tor  tui<l  a  thlrvl  person,  l!i  preseuco  of  defendant.  In  which  admissions 
were  uiadu,  aro uUmissiblc — It  Cal.  IG');  see  3  id.  106.  A  conversation 
Ijctweeii  tlie  inisouer  au<l  ills  aecompiice,  liefore  the coramittiiitf  luag- 
i««tra:e,  may  i>e  u iven  in  evldenco  against  him— :J0  Ala.  S03.  Evidence 
of  p;u't  of  a  ronvursatiou  is  not  admissible— 50  Cal.  13i);  3.0id.  6U:  but 
the  remainder  may  be  proved  by  other  witnesses— dU  Cal.  139;  48  id. 
2iHi. 

The  plaintiff  is  entitled  to  call  out  all  that  took  place  In  a  consulta- 
tion Itetweeu  the  witnessand  ono  of  tho  defendants— 55 CaL  185;  31  Ala. 
3JJ;  see  lu  Al<u  07J.  Conversations  are  to  bo  received  with  great  caur 
tioa,  but  tho  cviUenco  of  a  witness  that  did  not  liear  all  of  a  conversa- 
tion  ii  not  for  that  reason  to  bo  excluded — 17  Al;k  573.  If  a  witness  is 
unable  to  state  the  whole  conversaiion,  tho  remainder  of  it  may  be 
proved  by  another  witness— 50  Cal.  1:J5);  45  Id.  2iW.  A  conversation 
partly  in  En'jiisli  and  partly  i:i  Cliinese  can  be  proved,  the  EnsHi^h 
p:u't  by  those  wiio  understood  it.  tbo  Chinese  by  those  who  understood  . 
that,  if  both  accused  and  his  victhu  understood  both  languages— 48  CaL 
236. 

A  witness  with  a  very  imperfect  knowledge  of  the  langnago  Is  not 
competent  to  testify  to  a  conversation  in  which  a  confession  was  made* 
if  he  did  not  imdeiistaud  tho  whole  of  it— 39  Cal.  (iu3.  Conversations 
of  third  persons  with  the  witness  merely  to  show  that  the  fact 
was  Axed  on  Ills  recollection,  ar;>  admissible— 1  Dutch.  5(i6.  The  de> 
d'.ictions  of  tho  witness  from  tho  conversation  are  not  admissible— 47 
Ga.  524.  Evidence  to  prove  that  deceased  had  said  in  conversation 
some  three  years  before  the  killing,  that  he  had  enemies  In  the  country 
who,  be  was  afraid,  would  take  ids  life,  is  inadmissible— 41  Cal.  40. 
The  jparty  whose  conversation  has  been  proved,  cannot  on  cross-exam- 
inatiou,  show  liy  the  witness  a  subsequent  conversation,  though  it  re- 
lated to  the  same  subject— 1  Parker  Cr.  K.  II. 

Defendant  cannot  introduce  statements  of  deceased  concerning 
circumstances  attendli^  thedlfiBculty  In  which  he  was  wotmded,made 
three  days  after  he  was  wounded,  but  when  in  his  right  mind  and  not 
expecting  to  die— 44  Cal.  435;  32  id.  100;  45Id.  146:  6  Pac.  G.  L.  J.  917:  12 
Allen.  5Sf;  2  id.  136.  Inquiry  Into  the  religious  belief  of  deceased  is 
not  admissible  on  the  point  of  credibility  or  competency— 61  Cal.  599;  43 
id.  34:  17  id.  612:  51  id.  600. 

Confession  of  guilt.— A  confession  Is  the  voluntary  declaration  to 
another,  by  a  person  who  has  committed  a  crime,  of  his  agency  or  par- 
ticipation therein— 30  Cal.  151 .  "  Confession  "  is  not  a  mere  equivalent 
to  '^statement "  or"  declaration  "—30  Cal.  151.  Confessions  as  evidence 
are  restricted  to  an  acknowledgment  of  defendant's  guilt,  and  the  word 
*'  confession  '*  does  not  apply  to  a  statement  maile  by  the  defendant  of 
facts  which  tend  to  establish  guilt— 49  Cal.  037 ;  30  id.  157.  If  a  person  lias 
diffident  capacity  to  be  amenable  to  law,  he  has  sufElciMit  to  make  a 
confession  of  guilt— 4  liar.  (Del.)  5S3.  A  member  of  the  JaUer's  family 
has  no  authority  to  take  confessions— 14  Gratt.  652. 

Broof  of  confessions.— Confessions  and  admissious  ottght  to  be  very 
cwef ally  considered  before  they  are  permitted  to  be  proved  as  evi- 
dence or  guilt— 30  Cal.  151.  Thus  it  was  held  erroneous  to  allow  proof 
that  accused,  under  the  Influence  of  fear,  induced  by  threats  and  vio- 
lence, conducted  persons  to  the  place  where  the  stolen  property  was 
found— 20  Cal.  177.  They  may  be  proved  either  by  the  record  or  by 
oral  evidence— 61  Me.  171.  A  witness  may  testify  to  a  confession  made  ' 
by  the  prisoner  to  him  through  tho  soil-pipes  of  a  jail,  though  he  only 
knew  him  from  his  voice— 76  Pa.  St.  319.  The  prisoner  Is  entitled  to 
proof  of  the  whole  confession— 26  Ala.  59;  29  id.  532;  but  the  defends 
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snoUier  out  of  Jail  who  wonld  aid  hJm  in  escaplnsr  Is  admissible 
against  the  one  aiding  Ills  e8capc>-23  Cal.  44;  but  for  concealing  a 
borse^tliicf ,  the  prosecution  cannot  prove  the  confessions  of  the  tliief , 
In  the  presence  of  defendant,  tbat  a  iiorse  bad  been  stolen— 5  Ohio,  438. 
A  confession  made  to  an  oiQcer  who  has  the  prisoner  in  custody,  if 
not  induced  by  improper  means,  is  admissible- 4a  Cal.  44G.  The  cir- 
cnmstance,  that  a  party  is  at  the  time  under  arrest,  is  not  of  itself  sufBl- 
dent  to  exclude  a  confession  as  evidence— 44  Cal.  538;  S  C.  2  Gre  n 
0.R.411;  11  Ga.  235;  6lred.305;  4  Pa.  St.  264;  18N.Y.»;  4  Parker  Cr. 
B.3i9. 

Confessions  voluntarily  made  after  arrest,  and  while  bis  hands  and 
feet  are  tled»  may  be  given  In  evidence  against  him— 28  Ala.  9;  44  Miss. 
S32;  74N.  C.491;  17  Ala.  192.  Confessions  are  not  to  be  excluded  as 
evidence  on  the  ground  that  he  was  illegally  in  custody,  because 
twenty-four  houni  expired  before  he  was  taken  before  a  magistrate— 
46  Cal.  48.  A  confession  is  admissible,  even  though  obtainsd  by  arti- 
fice, or  deception— 2  Met.  337;  54  Mo.  478;  S.  C.2  Green  C.  R.(iU2;  14 
Uinn.  105:  see  18  Ohio  St.  418.  Confessions  drawn  out  by  an  officer  hi 
conversation  with  the  prisoner  ai'e  admlssiblo— 11  Gray,  2ul:  14  Ark. 
H5.  The  mere  fact  that  a  confession  Is  made  in  answer  to  a  question 
which  assumes  the  prisoner's  i^uilt,  does  not,  for  that  reason,  render  it 
lnadmlS8ible-40  Ala.  54;  37  N.  Y.  303;  14  Mimi.  105;  23  Ala.  28.  Con- 
fessions made  to  an  officer,  without  promises  or  tiireats,  partly  in 
&igllsh.  and  partly  in  German,  are  admlssiblo— 9  Parlier  Cr.  K.  256.  A 
person  being  arrested  i>y  officers  who  next  day  found  the  stolen  prop- 
er^ and  told  defendant  of  it,  certain  statements  made  by  defendant 
as  to  tlie  recovered  property  were  admissible  in  evidence— 108  Mass. 

4b4. 

Confessions,  when  not  admissible.— A  confesslo.  obtained  by 
threats  b  not  admissible  in  evidence,  as  "  if  you  <lo  not  tell  the  truth, 
I  wlU  commit  you  "—4  Pa.  St.  269.  So,  by  persons  armed  with  guns, 
threatening,  that  if  he  did  not  confess,  he  would  bo  hung— 4  Smedes 
A  U.  31.  Where  the  prisoner  made  confession  under  the  influence  of 
threats  of  arrest,  or,  after  arrest,  upon  promises  of  escape,  if  ho  would 
confess,  they  are  inadmissible  as  evidence  against  him— 34  cal.  218. 
Fear  Or  coercion  does  not  exclude  confessions  as  to  where  stolen 
property  is  concealed— 20  Col.  177.  Where  no  j)romlses  are  made  nor 
urcats  used  to  obtain  confessions,  choy  should  not  be  excluded  be- 
cause the  circumstances  surrounding  the  defendant  were  threatening 
—47  Ala.  88;  see  7  Ired.  23SI.  Confessions  made  under  improper  in- 
ducements are  not  admissible— 70  N.  C.  35(5;  17Gratt.576;  42N.  Y.200; 
97  Mass.  574:  34  Vt.  296:  46  Mo.  563.  Where  a  person  accused  of  crime 
confesses  bis  guilt  to  the  exam-inlng  magistrate,  the  confession  U  not 
admissible  in  evidence  against  him— 4:i  Cal.  5.')7;  8.</.  1  Green  G.  R. 
592;  see  2  Dill.  405;  8.  C.  1  Green  C.  R.  439.  Where  a  policeman  told 
the  prisoner  ho  should  be  released  if  he  would  tell  where  ho  got  the  '  * 
property,  the  court  excluded  the  confession,  but  admitted  proof  of  liis 
acts  in  coimectlon  therewith— 40  Ala.  344.  So,  where  tho  officer  prom-  >v» 
iscd  to  use  his  influence  to  have  it  go  hi  his  favor,  tho  confession  was.  ^  ^ 
not  admlssil)le— 5  Cush.  505;  see  36  Tex.  356.  So,  where  the  officer  a^ 
told  a  |)cr8on  accused  of  larceny,  that,  if  he  would  tell  them  where  to  ^^ 

Est  the  goods,  it  would  end  the  matter— 54  Mo.  b)2:  and  sco  4.)  Ala.  9. «.     v 
onfcsslons  made  to  the  Kherlff,  on  arrest,  after  being  told  by  that^v^K 
officer  it  is  useless  to  deny  taking  the  property,  and  that  there  was  v      ^ 
evidence  to  convict  him,  and  thatit  would  ko  Ih^hterwlth  him  if  he  X.  (v 
confessed,  is  not  a  voluntary  confession — 11  Cal.  454.   Where  tho  arrest  ^    ^ 
Is  made  by  private  persons,  a  confession  to  them  is  not  admissible— 15 
La.  An.  145.   If  confessions  in  substance  be  repeated  before  tlie  com- 
mitting magistrate  a  few  days  after  arrest,  and  be  reduced  to  the  f  oi-m 
of  a  written  statement,  they  are  inadmissible  for  having  been  made 
under  inducements  such  as  to  exclude  tlie  former  confession— 41  ('al. 
4H,.  The  law  presomes  a  subsequent  confession  to  have  been  made 
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ami  tnflnenced  by  the  same  hopes  and  fears  as  tho  first,  and  the 
biutlou  is  on  the  prosecution  to  rstablLsh  that  such  luflueilcr>s  liad 
ccaseU  to  oiieratc  before  tliosubsequeut  ooufessiou— 41  Cal.4.>'i;  I  Dev. 
23:i;  4  Smedes  &  M.31:  5  Halbt.  lt>3;  1  Kneed,  75;  33  Ud.  140;  'iJ  Ark. 
336. 

Objections  to  their  admission.— It  is  not  sufficient  objection  to  % 
coufi'Siiioii  tliat  tlio  prisoner  was  ur^ed  to  make  a  statement  ixrith  no  \ 
promise  (»r  r.ivor  or  lutiniidatiou— 17  N.  II.  171.  Sayinj^  to  a  prisoner 
that  It  would  be  better  for  hhn  to  confess,  or  words  to  that  effect,  or 
that  if  lio  was  (guilty  it  could  not  put  hhu  la  a  worse  couuiciou,  and  he 
had  hotter  tell  tho  truth,  will  not  exclude  his  coufeiJsiou<-3  L:i.  An. 
4:)7;  8  Ohio  St.  i^:  confra.  57  llarb.  353;  37  N.  U.  175;  see  7  Mo.  10;  37 
Ala.  IU>.  So.  wbcro  a  friend  advised  liim  to  confess  that  ho  was  loiiity 
and  it  would  be  better  for  him— 8  Hash.  3U(i;  or  whero  tho  ofhcer  said 
there  was  no  use  his  dcuyiup;  it,  aud  tliat  "  ho  had  better  Just  owu  up 
to  it  *'—\2  Ind.  100;  so.  where  the  wituess  **  advised  the  defendant  as  a 
friend  and  a  sou  "—10  Gray,  173;  so,  where  an  officer  having  defendant 
iu  custody  paid  to  hhu :  **Come.  Jock,  you  might  as  well  out  with  It.*' 
and  tho  uiaifistrate  interposed,  auduanied  him  not  to  confess;  some 
hours  nfierward,  the  prisoner  confi'ssed  to  a  third  jMirty,  but  not 
within  hcariur^of  the  officers,  the  coufession  was  admfssi bio— 5  Rich. 
Sfil.  It  is  not  a  trrouud  of  objection  to  a  coufession  that  the  defendant 
was  intoxicJited  at  the  time,  and  somcwluit  incoherent— 25  Ahv.  50;  but 
If  so  drunk  as  not  to  understand  what  lie  said,  it  must  lie  disregarded 
— !)  Gray,  I  iu;  they  must  be  freely  mado  at  the  time— 3*4  Cal.  fiO;  but  if 
not  objected  to  >\  hen  offered  on  that  ground,  defendant  must  show 
duress,  fear,  or  compulsion,  to  avoid  them— 10  Cat.  50. 

Effect  of  confessions.— The  confessions  of  a  party«  not  made  in 
open  cuiut,  or  on  an  examination  before  a  magistrate,  imcorroborate(L 
and  wittiout  proof  aliunde  tliat  u  crimo  lias  been  committed,  will  not 
Justify  a  conviction -50  Cal.  415;  31  id.  5o5;  15  Wend.  147;  \2  Mo.5u2{ 
3.)  id.  4J4:  4 J  Miss.  472;  47  Ala.  38:  4  Minn.  2I^\  \  Mont.3S«{  <ioii/ra,  t 
Wheel.  C.  C.  107;  11  Ga.  2-i5;  7  Ired.  23.);  20  Ind.  8r);  but  this  rule  is  not 
applicable  to  lower  grades  of  crimes— 30  Vt.  145;  nor  to  cases  wher^ 
thi?  corpus  delicti  is  proved— 5  Hal^t.  103.  The  defendant  cannot  be 
convicted  on  his  extra-judicial  confession  alone,  without  corroboration 
— 5J  Cal.  410;  31  id.  505.  If  prosecution  proves  defendant's  ronfes.Hions, 
circuiustiuices  inuy  be  proved  hi  corroboration— 32  CaL  80.  It  is  suf- 
ficient if  tho  confession  is  corroborated  by  a  single  clrcumstauce-<tf 
Ga.43. 


Circumstantial  evidence.— Circumstantial  eivdence  consists  In 
soniiiK  troiii  fac^  wliich  are  known  or  proved,  to  establish  such  as  are 
coujecnired  to  exist.  I)ut  the  circumstances  themselves  must  not  rest 
on  conjecture— 3i  N.  Y.  141.  It  cannot  be  helped  out  by  the  Jury  by 
takin.<{  notice  from  their  own  luiowle<lge— 5  N.  Y.  Supreme  N.  S.  38&; 
nor  by  evidence  of  law  or  fact  introdnce<l  in  other  cases  within  tlie 
iLnuwiedgu  of  the  Jur>'.  Tliey  are  to  decide  tho  case  according  to  the 
evidence  introiluce<l  into  it— 9  Gray,  133.  Circumstantial  evidence 
when  relied  on  is  to  be  not  only  consistent  with  tho  prisoner's  gnilt. 
but  inconsistent  with  every  other  rational  conc]ti8ion^38Cal..4M«  80 
Id.  151 ;  3J  id.  215;  41  id.  07:  34  id.  202.  Each  link  in  the  cliain  of  Idcntl- 
ficatioii  must  be  shown  *'  to  a  moral  certainty,  or  beyond  a  reasonable 
doubt."  aud  so  with  regard  to  independent  and  material  facts— 39  CaL 
333 ;  5  Olackf .  571) ;  5  Cush.  313.  When  the  prosecution  seeks  to  draw  a 
certain  inference  from  a  given  state  of  facts.  It  is  hicnmbent  on  them 
to  show  that  such  inference  is  necessary  and  unavoidable  from  tiie 
facts  proved- 2  Biss.  97.  To  convict  on  circumstantial  evidence,  tt 
should  bo  such  as  to  produce  nearly  the  same  degree  of  certainty  as 
that  which  arises  from  direct  testimony— 42  Cal.  £39;  34  Id.  201.  it  it 
not  sufficient  tiiat  tho  circumstances  proved  coincide  with  tho  hypoth- 
esis sought  to  be  established  by  the  prosecution.   Tboy  must  ^icIwH 
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kiB^  vmi  outer  bTpotb«li-e  Cal.  Hit  IB  id. 
■wjwiu.  iaiiimG.X.l.J.SH.  InturbcttothelMtmakMlltlw 
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analogy  to  the  natnre  of  the  charge—IS  Cal.  137;  ft  Biidi,  312;  8  Smedes 
&  M.  4U1 ;  3  rick.  4^2.   It  must  uot  be  to  a  particular  fact,  but  with  ref- 
erence tu  the  whole  case-d  Cal.  127;  47  Ala.  540;  51  111.  231;  3  Iowa,  410; 
see  12  id.  470;  Thach.  C.  C.  230;  and  must  have  reference  to  a  time  be- 
fore aiid  uot  after  the  commission  of  tho  offense-~4a  Ala.  175;  see  22 
Pick.  3.4.   A  person  accused  of  crime  is  entitled  to  the  presmnution  of 
a  character  of  ordinary  fairness,  and  which  cannot  bo  put  lu  peril 
unless  ho4iimself  elects  to  put  it  in  issue— 43  Cal.  147.    Evidence  of 
bjul  character  of  defendant  may  only  be  piven  when  good  character  is 
aiicniiited  toboshowu^  nor  is  the  ciiaractcr  for  cliasticy  involved  In 
tho  tnal  for  mnrdcr— 4 )  Cal.  139.    Tho  failure  of  defendant  to  intro- 
duce evidence  of  f^ood  character,  camiot  bo  considered  by  the  jury  as 
a  circumstance  n^lust  him— 53  N.  Y.  472:  38  Me. 261:  7  Ired.  251;  1 
Deuiu.  2&2;  see  40  Me.  404;  0  Parker  Cr.  B.  120. 

Admissibility  of  eridonce.— Proof  of  the  contents  of  papers  in  the 

f)OMsesslou  of  tho  aflverse  party  is  admissible  after  notice  to  prodaee 
he  originals— 2  Do  v.  431 ;  contra,  8  Port.  51 1.  Where  the  witu  ss  was 
askoil  if  hu  luid  Kli^ueil  a  paper  cf  a  certahi  tenor,  and  bef  oro  answor- 
hj^  Is  i<bo\vn  and  he  examines  the  original,  it  is  not  error  to  admit  his 
ariiwcr  in  evidence— 43  CaL  hiS.  The  existence  of  a  corporation  may 
be  proved  by  reputation— 41  Cal.  652:  Thach.  C.  C.  180.  If  evidence 
has  a  tendency  to  prove  a  paiticular  charge,  it  is  admissible,  although 
It  also  tiMids  tu  prove  another  separato  and  distinct  offense— 38  Mo. 
4^6;  id.  dJ7;  43  id.  242. 

Where  cvidenco  is  offered  on  the  part  of  the  defendant  wblrh  Is 
of  doubtful  admissibility',  the  better  practice  is  to  admit  it  than  to 
chance  a  reversal— 18  Cal.  187.  Evidence  of  the  prisoner's  Rullty  par- 
ticipation in  the  commission  of  a  crime  wholly  disconnected  from 
that  for  which  ho  is  on  trial.  Is  not,  as  a  general  rule,  admissible— 31 
Cul.  6u0;  32  Id.  80:  72  Pa.  St.  (;0;  2  Ark.  220;  69  N.  C.  486;  6  W.  Va.  532; 
see  1  Wheel  C.  C.  33;  5  Humph.  9. 

There  is  a  wide  distinction  between  immaterial  and  Incompetent 
evulonce— 48  Cal.  338.  It  may  be  material,  and  still  be  incompetent— 
4HCal.'3art.   Where  Irrelevant  testimony  is  calculated  to  mislead  or 

Erejuilice  tho  minds  of  the  jury,  it  is  error  to  receive  It— see  4>  Fac.  C. 
..  J.  882;  53  Cal.  577;   13  Ireu.  184. 

Ruling  out  evidence.  Roles  of  evidence.— The  ireneral  rules  of 
evidence  arc  tho  same  in  both  civil  ahd  criminal  cases— 15  Cal.  144. 
Immnterlnl  and  Irrelevant  testimony  may  bo  ruled  out— 6  Pac.  C.  L.  J. 
882;  Id.  lo.i.  Tho  objection  that  evidence  is  immaterial  does  not  raiso 
tho  point,  whether  it  is  admissible  to  impeach  a  witness,  or  competent 
to  go  to  hii  credibllltv— 48  Cal.  338.  Although  Information  sought  is 
immaterial,  yet  if  defendant  Is  not  prejudiced,  judgment  will  uot  be 
*  dii»turbed— 47  cal.  »5. 

A  party  cannot  be  precluded  from  giving  evidence,  unless  It  ap- 
pear with  certainty  that  such  matters  involved  have  been  determined 
against  him  by  competent  judicial  authority— 23  Cal.  507. 

A  party  objecting  to  the  admission  of  evidence  must  specify  the 
ground  of  his  objection,  or  his  objection  will  bo  deemed  walved-48 
Cal.  336;  23  id.  50f .  It  is  competent  for  the  defendant, on  a  charge  of 
felony,  to  consent  to  the  Introduction  of  evidence  to  which  he  might 
otherwise  have  objected— 53  Cal.  741.  Eavesdropping  is  not  a  valid 
objection  to  the  admission  of  testimony— 49  Cal.  169. 

If  evidence  competent  for  a  particular  purpose  is  admitted,  gene^ 
ally,  nil  (I  UcfenUant  fails  to  ask  tho  court  to  Ihnlt  it  to  such  particular 
purpose,  he  cannot  afterward  complain  that  It  was  inadmissible  for 
souio  other  purpose— 43  Cnl.  27:).  If  tho  people's  wi^ess  shows  she  Is 
a  prostitute,  the  defendant  is  not  injured  by  the  refusal  of  the  court 
to  aUow  him  to  prove  that  fact— 48  Cal.  .'i64.  Where  the  prolfer  of  evl- 
deuce  was  denied  by  the  court  **  for  the    resent/'  uo  exceptiooxe* 
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eelTed,  and  the  proffer  not  su1>sequently  renewed,  and  no  effort  made 
|o  obtain  an  ultimate  decision  on  tlie  point,  it  must  be  considered 
waived— 43  Cal.  32. 

Competent  etridence  cannot  be  ruled  out  on  the  ground  that  it  is 
bicouclusive— 63  £arb.  618.  lluling  out  testimony  aud  permitting 
either  persoual  presence  of  the  witness  giviug  it.  or  his  rejected  state- 
meuts  as  taken  down  to  be  read,  is  not  error  on  which  a  reversal  will 
be  had— 2J  Cal.  4o5. 

Testimony  on  former  trial.— The  accused  may  waive  his  constitu- 
fcionai  rii^ht  to  be  confronted  by  witnesses,  and  testimony  on  a  former 
trial  may  be  read  as  evidence— 29  Iowa,  133.  That  which  a  witness  testi- 
fied to  on  a  former  trial  of  the  same  case  may  be  Riven  in  evidence 
on  the  second  trial  if  he  lias  left  tho  State — lu  Cal.  4(>;  4a  Cui.  143;  8.  C. 
SJ Cal. 53;  see  4  Binu.  110;  10 Serg.& K.  17.  It  isproducinprthc  testimony 
anew,  and  Is  not  usinc  or  referring  to  the  foimer  verdict— 4ij  Cui.  4u: 
but  the  substance  of  the  testimony  must  be  given,  and  not  wliat  the 
witness  conceives  it  to  bo— 3  Wash.  C.  C.  440;  10  Humph.  479. 

Where  the  testimony  of  a  witness  on  a  former  trial  was  founded  on 
a  written  memorandum,  since  lost,  defendant  may  sbow  that  it  was 
not  in  tho  handwriting  of  the  witness— 4  Gray,  421.  A  grand  j uror  may 
be  compelled  to  testify  as  to  evidence  before  the  grand  Jury— 7  Ired. 
96;  anddefeudant  may  provo  by  a  person  wbo  was  present  what  a  wit- 
ness testified  to  before  the  grand  iury— 25  Gratt  921:  so  the  testimony 
of  a  deceased  witness  at  a  prehmiuary  examination— 64  111.  3J5;  17 
Ala.  354;  17  Vt.  658:  73  Pa.  St.  321;  but  it  is  not  proper  to  ask  a  witness 
to  recur  to  his  recollection  of  his  testimony  before  the  graud  jory— II 
Gray,  73. 

Fstrole  etridence  of  the  testimony  before  a  coroner's  inquest  which 
was  reduced  to  writing  by  him  is  not  admissible— 2  Haist.  220.  It  is 
not  admissible  until  the  absence  of  the  written  evidence  is  accounted 
for— 17  Ala.  415;  see  15  Ala.  749.  Parole  evidence  may  be  given  of  the 
contents  of  a  writing  without  accounting  for  its  absence  if  the  object 
is  to  prove  collateral  facts— 2  Zab.  212.   'iho  prosecution  on  a"  second 


trial  may  prove  what  a  witness,  since  deceased,  testihed  to  un  a  for^ 
mer  trial— 47  Cal.  402;  45  Cal.  143;  35  Tex.  587;  22  Ark.  372;  23  La.  An. 
847;  10  Bush,  UjO;  43  Ga.  88.  A  person  who  kept  notes,  and  \vbo  swears 
they  contain  the  substance  of  the  testimony,  may  read  his  notes  to  the 
fury — 15  Cal.  144;  but  the  memorandum  taken  Is  not  competent  evi- 
aence— 3  Strob.  33. 

Writings  in  evidence.— Press  or  machine  copies  of  letters  prnport- 
Ing  to  have  been  written  by  defendant  are  admissible  In  connection 
with  proof  of  due  effort  ou  the  part  of  the  prosecution  to  prouuce  the 
originals— 7  Allen,  548.  Tho  contents  of  a  litter  written  by  defendant 
cannot  be  proved  unless  it  Is  shown  tliat  tho  letter  is  destroyed  or  Is 
in  tho  possession  of  tho  adverse  party— Thach.  C.  C.  23.  The  prosecu- 
tion cannot  give  In  evidence  an  anonymous  letter— 1  Denio,  b3.  An  un- 
answered letter  found  in  the  pocket  of  the  accused  when  he  was 
arrested  is  not  admissible  in  cvidcucoagahist  hlni— 1 1'aiker  Cr.  R.  11. 
A  letter  written  for  the  prisoner  by  the  witness  while  in  jail  together 
Is  not  admissible  as  evidence  for  the  accused— 23  Ala.  44. 

Flroof  of  handwriting.— To  prove  handwriting,  a  witness  must  have 
seen  the  person  write,  or  have  coiTCsponded  with  him— 2  Zab.  213;  see 
26  Pa.  St.  388;  6  Parker  Cr.  R.  liO;  4  id.  319.  Pei-sous  sklhed  in  hand- 
writing are  competent  to  testify,  altjiough  they  never  saw  the  person 
write— 5  Ohio,  5.  Experts  are  permitted  to  testify  tliat,  on  compai'i- 
sou.  they  believed  the  handwriting  to  be  the  same— 14  Ohio  St.  22:^;  46 
K.  U.  4j7.  An  expert  in  haudwritmg  may  testify  whether,  in  his  opin- 
ion, anonymous  letters,  in  a  disguised  hand,  and  calcnlaled  to  divert 
Bospiciou  from  tho  prisoner,  are  in  his  handwriting,  and  may  give  the 
xeadon  for  such  opiuion-^d  Ciudi.  2k;5.   The  skill  of  au  oj^pert  m  haudp 
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WTltliK  mmat  t>«  tetted  by  placfnic  bftnre  him  Irrelevant  pai>en  to 

SintiacUct  blatestlnionyBfitotlieliaiiawrittagicoiiIlilDCd  Intbelu-ll 
laichr.  3^0.  In  ibecaieor  doeiLior  iiBperseoold  Umttiollrlnii  nep. 
■on  rin  bo  prwloced,  Um  budwrltiiis  uay  b«  ptoreU  by  cumpmuB 

Wban  handwriting  Is  proved  Ijy  rmnparijcn.  lb  e  original  WTltin  J 

eopylDanini'iii]>i'diiiojioi;orl)iliiiilik~l  Ciub.  Ita,  IVbcre  a  wtliliig  U 
ptorccTtD  liij  u.  inline,  coiiipnrliuiii  noy  l>o  mnai)  bctn-crn  1l  and  ths 
■■■rlttriTlii  jiL.iitno  i,v  njiiicssca,  v,  bo  Inly  plrelbeiropln  tons  roiinilcil 
'.  all  iif  wlilcli  is  td  bo  BiibiBllleil  to  llie  Jiur— M  N.  H. 
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sbow  tliat  the  principal  in  the  offense  homed  the  hoose  or  applied  the 
torch  with  his  own  hand— 39  Cal.  75. 

Oa  a  charge  of  procnring  another  to  hum  a  house  hy  means  of  ker- 
osene f  umishert  by  the  prisoner,  It  is  competent  to  prove  that  there 
were  (Rtains  of  kerosene  on  tlie  shirt  of  the  accomplice  when  he  set  the 
fire— 58  Me.  238.  In  an  Indictment  for  arson,  with  Intent  to  defraud  an 
insaranco  company,  it  is  sufficient  to  prove  a  corporation  de  facto,  the 
compliance  of  the  corporation  with  the  laws  of  tiio  btate  need  not  be 

?roved— 23Cal.2()U;  see  4) id.  344;  41  id.  645;  28 id.  507;  11  Wheat.  892. 
'be  testimony  of  the  a^eut  of  tho  corporation  Is  suCicIent  to  warrant 
the  jury  in  findiii?  Wide  facto  existence— 29  Cal.2C0;  32  id.  165;  49  id. 
St4;  0  Nev.  185.  It  is  r.ot  necessary  to  prove  that  the  policy  was  valid 
— 2J  Cal.  261.  Upon  a  separate  trial  tho  attempt  of  the  other  party  to 
procure  payment  from  the  insurer  is  competent  as  acts  and  declara- 
tions of  a  co-conspiiator— 39  CaL  75.    See  <xattt  %\  447-455. 

Assault.— The  burden  of  proof  is  on  the  prosecution  to  show  guilt 
beyond  »  reasonable  doubt— 1  Gray,  61 ;  see  3  Ired.  357.  The  prosecu- 
tion must  prove  the  time  and  placo  of  tlie  alleged  assault— G4  lud.  104; 
see  id.  436;  8  id.  836;  32  AI.'V.  575;  but  If  the  proof  shows  it  In  a  differ- 
ent town,  the  variance  Is  not  material— 8  Gray,  StfS.  The  circum- 
stances which  In  fact  led  to  the  assault,  are  part  of  the  re«  pesfx—29 
Ga.  723;  as  facts  tending  to  show  adultery  with  the  prisoner's  wife— 
lOHich.  212. 

Where  the  evidence  tended  to  show  that  defendant  was  assaulted 
hy  the  party  injured  and  several  otherpersons,  whatwassaid  by  these 
persona  at  the  time  of  the  assault  Ls  a  part  of  the  res  yestas,  and  is 
admissible— 17  Cal.  297;  but  see  3  Helsk.  420. 

Declarations  of  tho  partj  assaulted  made  Immediately  after  the 
encounter  are  admissible  as  part  of  the  re^  fl'es/a;— 32  Ga.  672;  48  id. 
607.  The  declarations  of  the  defendant  made  the  next  day  after  the 
occurrence  are  admissible  on  the  question  of  malice— 51  Ga.  429;  so  of 
his  declarations  made  a  short  time  before— 2  Iiid.  438;  28  Ala.  693. 
A  letter  written  by  a  co-conspirator,  subsequent  to  the  occurrence,  is 
admissible  in  evidence  against  the  defendant— 26  Ala.  44. 

The  question  of  malice  is  a  question  of  fact  for  the  jury— 51  Ga. 
402.  Where  the  prosecuting  witness  retreated  and  was  followed  by 
the  defendant,  what  occurred  at  the  place  where  she  took  refuge  is 
admissible  on  the  question  of  Intentr— 27  (  al.  63U.  On  a  charge  of 
assault  with  intent,  the  intent  cannot  be  implied,  but  must  bo  proved 
as  a  fact— 5  Har.  (Dei.)  508;  and  the  proof  must  be  as  of  the  time  of  the 
act— 1  Tbomp.  &  C.  333. 

The  particular  intent  alleged  must  be  proved— 28  ALi.  6C3.  It  la 
sustained  by  proof  of  intent  to  commit  any  felonious  homicide— 1 
Parker  Cr.  K.  327.  Proof  that  the  assault  was  made  willfully  and  ma- 
liciously, with  the  intent  charged.  Is  sufficient— 19  Ohio,  379;  OCoun. 
2oO.  The  preconceived  intention  of  committing  the  assault  may  be 
proved  in  aggravation— 4  £ng.  42. 

Proof  of  intoxication  is  admissible  on  the  question  of  intent— 32 
Ala.  419.  The  intent  is  a  question  of  fact  for  tho  Jury— 29  Mo.  419:  47 
Ga.  668.  So,  whether  an  assault  by  lying  in  waft  is  deliberate  is  a 
question  of  fact— 3  Heisk.  342.  The  party  named  in  the  indictment 
must  bo  proved  to  be  the  party  assaulted— 36  Tex.  1 13 ;  43  Miss.  17 ;  but 
asllght  variance  In  his  name  or  designation  is  not  material— 3  Met. 
330.  It  is  not  material  where  the  names  may  be  sounded  alike— 28  Ala. 
53;  see  13  Mo.  320;  7  Blackf.  324. 

Declarations  of  the  party  assaulted  are  admissible  as  tending  to 
point  out  the  individual  who  committed  the  assault— 3  Ircd.  504.  Proof 
of  the  commission  of  an  assault  on  one  will  not  sustain  a  charge  of  an 
assault  on  two— 8  Iowa,  203.   On  a  charge  of  an  assault  with  a  danger* 
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olTenaa  commuted  ata  time  aud  place  admltceil  to  ii9  other  tban  aad 
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ether  criminal  acts  than  those  charged,  may  he  proved  agaliiBt  the 
defendant,  to  show  guilty  knowledge,  establish  identity,  make  out  the 
res  gestsBt  or  complete  the  chain  of  circumstantial  evidence— 4'J  Ala. 
&i;  but  evidence  of  other  distinct  burglaries  la  prtma/acie  Irrelevant 
— 4J  Ala.  532;  i"  Mich.  507.  So,  evidence  tending  to  enow  that  goods 
wcro  found  in  tbo  prisoner's  possession  stolenfiomanother  person,  pre- 
▼iooa  to  the  transaction  in  question.  Is  improper— 6  Parker  Cr.  li.  671. 
So,  evidence  to  prove  that  the  ward  of  a  key  found  in  defendant's 

Eosscsslon  was  made  and  fitted  by  him  to  open  another  building,  is 
upropcr— 2  Cush.  690. 

Borglarions  tools  fowd  In  the  potBesslon  of  the  defendant  soon 
after  the  commission  of  the  offense  may  be  offered  in  evidence  when 
they  constitute  a  link  In  the  chain  of  circumstancesrtendiugto  connect 
him  with  the  crime— 29  CaL  (i50:  see  49  Mo.  573;  but  it  must  first  be 
shown  that  the  burglary  was  in  fact  committed— 29  Gal.  6ti0. 

Proof  of  broaking  and  entering  a  shop  is  sufficient  to  convict 
under  the  charge  of  breaking  and  entering  a  store— 5  La.  An.  840:  see 
U  'iray,  103;  and  proof  of  a  constructive  breaking  is  sufficient- 18 
Olito,  303:  but  proof  of  breaking  out,  of  a  house  will  not  sustain  a 
charge  of  breaking,  entering,  and  stealing— 70  N.  C.  239.  Proof  of 
entry  in  a  different  room,  or  at  a  different  timo  from  that  alleged,  is 
insumcieut— 43  CaL  55L  Proof  of  an  entrance  obtained  by  stratagem, 
or  such  an  entrance  as  would  be  a  mere  trespass,  is  not  sufficient— 25 
Ho.  5U0.   See  os>t0,  S  459. 

The  breaking  and  entering  may  be  shown  by  facts  and  circum- 
stances—43  Cal.  681 :  and  the  intent  may  be  proved  by  circumstances 
tending  to  show  a  felony  conunitted  in  a  store  ad]oining— 2  Parker  Cr. 
R.  5s>3.  It  must  be  proved  ttiat  the  doors  were  shut— Coxe,  (N.  J.)  439. 
The  wtf  0  of  the  complaining  witness  Is  competent  to  prove  that  the 
door  was  latched— 3  Parker  Cr.  B.  552.  Where  it  was  proved  that  the 
door  had  been  forced  open,  the  Jury  might  infer  that  it  liad  previously 
been  shut— Thach.  C.  C.  1. 

The  testimony  of  a  woman  sleeping  in  the  building  that  she  be> 
lievcd  the  entry  was  made  for  the  purpose  of  sexual  conmierce  with 
her,  if  admissible,  could  not  conclusively  establish  the  intent  of  de- 
fendant-^ Cal.  415.  On  an  allegation  of  attempt  to  commit  rape,  the 
effects  of  the  alleged  violence  on  the  person  of  the  female  may  be 
proved -10  Cush.  52.  Evidence  upon  the  question  of  guilty  or  not 
guilty  of  a  burglary  charged  is  competent  to  prove  an  attempt  to  com- 
niitit-56  Barb,  izi 

Challenge  to  fight— The  note  or  letter  sent,  and  parole  testimony 
in  explanation,  are  admissible  in  evidence— 2  Leach,  767.  That  there 
lias  been  a  ciiallenge  is  a  question  for  the  Jury— 6  Marsh.  J.  J.  IIU:  2 
Nott  &  McC.  181 ;  IMcMuir.  12():  4 Mo.  375.  Con'cert  being  proved,  the 
admissions  of  the  second  are  evidence  against  the  principal— 2  McCord, 

EabeBzlement.~The  employer  Is  a  competent  witness  to  show 
that  he  did  not  authorize  his  servant  or  agent  to  do  the  acts  com- 
pJahied  of,  and  that  accused  has  not  accounted  to  him  for  the  prop- 
erty— i  Parker  Cr.  B.  662.  The  indictment  is  supported  by  proof  that 
tho  property  embezzled  was  delivered  to  some  one  acting  for  tbe 
defendant— 33  Me.  81.  A  person  cannot  be  convicted  upoaproof  that 
ho  received  money  to  pay  a  note  and  did  not  pay  tho  same,  unle&t  it 
is  fuitber  proved  that  he  received  tho  money  as  agent,  and  fulled  to 
pay  tbo  samo  in  consequence  of  some  fraudulent  use  or  conversion  of 
the  money— 0  B.  1. 1 12.  Whero  the  agent  of  an  express  company  stated 
that  tho  money  was  stolen  from  him  on  the  way.  in  tho  absence  of 
any  reasonable  account  of  tho  occurrence,  he  may  be  convicted— 22 
Tex.  763.  On  the  embezzlement  of  a  mortgage,  it  must  bo  proved  that 
defendant  feloniously  and  fraudulently  converted  it  to  his  own  use, 


S  1102  TRXAL.  442 

and  tbat  tt  belonged  to  tlie  complainaat— 5  Allen.  803;  see  11  Blatdif. 
ST4.  Ou  a  trkU  for  embezzlinsr  Uuiterl  States  bonus,  it  is  not  necessary 
to  show  ihat  tho  several  bon«ls  were  misappropriated  bvseparacoacts, 
oratdiiTerenttlmos.  lo  Justify  a  conTiction  ou  each  of  tho  counts  In 
trbich  tlie  bond's  are  separately  dcscrlbcd~100  Mass.  1.  Krldcnce  of 
other  arts  of  einbezzleineot  tlian  tbat  cliarged  la  tbo  indictment  Is 
adiuissii)le  ou  the  question  of  ciiLlty  iiicciit— 1  Allen.  575;  Ut  Gray,  173. 
A  copy  of  an  agreement  uiado  uetweeu  the  dcf eudaut  and  t  ho  prose- 
cutor i.<4  not  admissible  without  first  accouuting  for  the  original— 49 
Cal.  i>U. 

Q-ambling.— The  proof  of  gambling  is  necessarily  inferential,  as 
fro:a  i>osses.siou  and  use  of  Impiewicuts f or  gambllu;; — li  Mo.  470;  39 
Tex.  4  <:  from  ilio  u.se  of  which  tho  scienter  may  be  Inferred— 2  Dnnat 
41S.  Ownership  m:iy  bo  proved  by  admissions,  or  by  acts  of  auihority. 
or  by  reconl— K.  M.  Charl.  6.  It  cannot  be  showu  by  reputation— 7 
Iowa,  411;  but  It  may  be  Inferred  from  circumstances— 4i>  Iowa,()(>2; 
24  Tex.  6-h .  A  p-irtner  lu  th3  game  is  an  accompUce  requiring  his  evi- 
dence to  be  cuiToburutcd— Jo  Ala.  428. 

Homicide,  bnrden  of  proof.— The  prosecution  are  only  bound  to 
introducu  sucli  cvidcnco  n-i  they  think  proper— j  Ired.  34J.  A  homicide 
may  bo  proved  to  have  been  committed  at  any  timo  previous  to  fmd- 
in{  thu  indictment— id  Tex.  34J:  andn  variance  as  to  the  time  of  the 
death  i  <  InunaCerial—  1  Jones,  ( S*.  G. )  2u7.  It  li  too  Into  after  verdict  to 
object  that  the  death  was  not  proved  to  have  resulted  withiu  nycar 
and  a  d.iy  after  the  fatal  luiory— 64  Barb.  So7;  2  Koyrs,  g  4.  If  the 
true  name  of  the  defendant  Is  proved  on  the  trial,  or  if  tho  deceased 
was  called  among  his  acquahitauces  by  th  j  namo  charged,  a  variance 
is  immaterial— (i  r:u*ker  Cr.  fi.  15;  but  if  there  li  a  variaucj  between 
tho  name  alleged  and  that  proved,  tho  varianco  Is  fatal— 4  Cold.  133; 
but  if  tho  variance  is  belweeaiultiali  and  tho  full  christian  nam?.  It  is 
immaterial— 11  Ga.  615.  So  where  deceased  was  equally  well  known 
by  both  names  there  was  no  misnomer— a  I'arkcr  Cr.  B.  155.  Tiio  cor* 
reet  statement  of  tbo  namo  of  deceased  is  a  question  for  the  jury— IS 
Miss.  'Ml ;  7  Ired  27;  eotUra,  (i  Parker  Cr.  U.  155. 

Premeditation  must  be  proved  by  tho  prosecution— 3  Kans.  450:  24 
Wend.  5iU;  and  it  may  be  proved  by  circumstances— Wriglit, 20.  Tbat 
lyhii<  lu  wait  cousticutos  dlsliberation  a:i(l  i)rcmedltatioii  li  a  question 
of  fact— 3  Uolsk.  342.  Fremedltatiou  may  boshown  by  proof  of  p;jrpoGe 
to  commit  robbery— 113  Moss.  33.  It  Is  erroneous  to  charge  that  the 
boniluldo  being  p;-oved,tho  law  implies  that  tho  killing  was  willful,  do- 
liberate,  and  premeditated— 45  Gal.  289.  The  question  of  coollug  time 
is  for  the  court— (>.)  N.  G.  267. 

Corpus  delicti.— The  prosecution  must  prove  tho  corpus  delicti  be- 
yond a  reasonable  doubt— 42  N.  Y.  1;  4:(  uarb.  (L'5.  Thero  must  be 
direct  proof  of  deatli,  or  tho  criminal  agency  of  another  as  tho  means 
—4.)  N.  Y.  1J7:  IS  Id.  17^.  In  general,  thero  can  bo  no  conviction  for 
murder  until  tho  body  of  deceased  has  been  found— 3  Parker  Cr.  R. 
199.  Where  tho  discovery  of  the  body  Is  Impossible,  tho  fact  of  death 
may  b3i>roved  by  circumstances— 1  Ciiflf.  6;  7  Ind.-3J(>;  7  Jones  (N.  C.) 
44j.  WTiero  tho  body  has  been  consumed  by  fire,  or  l)oiicd  lu  potash, 
or  dissolved  by  acids,  rendering  It  impossible  that  it  shoxdil  over  be 
produced,  tho  corpus  delicti  may  bo  proved  circnmstontlaUy  or  lufcr- 
entiaiiy— J5  Cal.  2  0.  A  witness  who  had  found  tho  discolored  and 
mutilated  body  of  a  person  whom  ho  had  never  seen,  may  testify  that 
tbo  face  resembles  the  photograph  of  the  man  alleged  to  bavo  been 
kiaed- 7G  l*a.  St.  340. 

On  a  trial  for  murder,  photographs  of  alleged  accomplices,  taken 
after  tlieir  death  by  drowning,  may  bo  shown  to  witnesses  i:i  corrol>op* 
ation  of  other  evidence  Identifying  their  bodies— 45  N.  Y.  213.  it  Is 
competent  for  tbo  prosecution  to  show  that  a  skeleton  \\  that  of  the 
miutlered  man— 48  Ind.  lOD;  so,  of  the  clothing,  equipments,  or  skull 
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of  the  yletiin— 6  Parker  Cr.  B.  155;  bat  see  24  lotm,  570.  Ordinarllr, 
the  qoestion  of  Identity  is  ooe  of  fact— 3  Parlcer  Cr.  R.  199.  There 
need  l>o  no  more  direct  or  positive  proof  to  identify  the  body  of  de- 
ceased than  Is  required  to  prove  the  murder  or  identify  the  murderer 
— »Tex.97. 

Means  and  instnunents.— The  evidence  need  not  show  that  the  act 
was  committed  by  the  particular  weapon  alleged— 32  Mc.  369;  5 
8medes«M.510;  r4Kich.-J15;  7  Yerg.513;  8  Hill.  43:2;  1  Dutch.  54i6;  2 
id.  463;  but  where  a  particular  weapon  is  alleged,  it  is  not  competent 
to  prove  it  was  done  with  a  totally  different  weapon— 6  CokL  5.  If  the 
Jnaictment  charged  a  Iclllhig  by  suoothig.  the  prosecution  is  bound  to 
prove  it,  but  it  does  not  matter  which  of  the  buUets  or  which  of  the 
wounds  caused  the  death— U  Barb.  651 ;  42  N.  T.  270.  On  nn  allegation 
of  poisoning,  proof  of  obtaining  tho  poison,  and  placing  it  in  the  food 
of  deceased,  is  6umcient-6  Parker  Cr.  R.  371 ;  34  li.  Y.  223 ;  see  3  llolslc. 
14.  On  acbai-go  of  shooting,  evidence  of  death  caused  by  beating  on 
the  he:ul  with  a  gim  is  inadmissible— 43  IIL  228.  On  a  charge  of  death 
by  beating  and  striking,  proof  of  death  from  injuries  by  falling  is  in- 
sufficient—1  Parker  Cr.  b.  614.  Whether  any,  or  what  weapon  was 
used,  is  a  question  for  the  Jury— 4  Parlcer  Cr.  K.  619;  but  tho  question 
whether  or  not  tho  instrument  was  deadly,  is  a  question  for  the  court 
—4  Pa.  St.  264.  The  opinion  of  experts  as  to  the  Instrument  used .  and 
the  nature  and  conseciuences  of  the  wound,  is  admissible— 23  Iowa. 
270;  34  id.  131 :  or,  to  prove  which  of  the  wounds  caused  the  death— w 
N.  V.  612;  but  not  as  to  the  probable  position  of  the  deceased  when 
the  wounds  were  inflicted— 6  N.  Y.  Trans.  App.  19. 

Res  gests.— Everything  which  happened  In  the  immediate  presence 
and  hearing  of  tho  defendant,  at  the  time  of  the  homicide,  is  admissi- 
ble as  tending  to  show  motive— 36  N.  Y.  113;  as,  acts  of  the  prisoner  on 
the  day  of  the  homicide— 23  Ala.  44 ;  see  16  Id.  81.  Acts  and  words,  to 
be  part  of  tho  re$  ge*t»^  must  bo  contemporaneous,  or  so  nearly  so,  as 
to  nave  a  bearhig  la  illustrating  the  character  of  the  offense— 17  Cal. 
70.  What  was  said  by  deceased  to  others  when  possessing  himself  of 
a  deadly  weapon  found  near  Ids  body  after  the  conflict,  though  de- 
fendant was  not  present,  is  imrt  of  tlie  reioesUB— 15  Cal.  476.  Owners 
ship  of  property  IS  part  of  tlie  res  oestm^  when  the  homicide  occurred 
In  defense  of  its  possession— 15  Cal.  350:  but  deeds,  or  other  evi- 
dence of  title  to  land,  about  the  possession  of  which  the  homicide 
occtured.  arc  not  evidence— 10  Cal.  83;  but  see  15  id.  350.  So,  where 
two  persons  nro  nrardered  at  tho  same  time  and  place,  what  occurred 
at  the  murder  of  one.  Is  admissible  on  a  trial  for  the  murder  of  the 
otber-76  Pa.  St.  819;  see  117  Mass.  122;  8  Eug.  236;  1  Rob.  Va.  735. 

On  a  trial  for  mnrder,  evidence  that  the  wife  of  the  prisoner  had 
been  In  tho  habit  of  adultery  with  tho  deceased  is  not  admissible— 9 
Ired.  330.  Evidence  of  acts,  and  exclamation  of  the  wife  of  prisoner 
at  the  time  of  the  killing,  and  in  his  presence  or  hearing,  is  admissible 
—45  Cal.  143.  — »»  *'  -» 

I^of  of  intent— Intent  to  kin  will  be  presmned  when  a  person 
▼oluntarily  does  an  act  which  has  a  direct  tendency  to  destroy  life— 9 
Met.  £3;  0  Humph.  657;  Wright.  20:  5  Cush.  295;  2  Gratt.  594;  17  Ahl. 
887;  see  1  Ired.  854.  It  will  be  implied  from  the  use  of  a  dangerous 
weapon— 12 Fla.  117;  1  Duval,  224;  7  Iowa,  287;  contra^  3  Dev.  485;  81 
Pa.  St.  198;  G  £ng.  455:  3  Oreg.  61 ;  44  Miss.  731.  So,  shooting  one  per- 
son with  intent  to  kill  another,  is  sufficient  showing  of  intent— 38  CaL 
14L 

The  dmnkenness  of  aconsed  at  the  time  of  the  act  may  be  proved 
on  the  question  of  guilty  intent— 34  Cal.  21 1 :  43  id.  344.  It  may  be  con- 
sidered with  the  other  facts,  to  enable  tho  Jury  to  determino  whether 
the  killing  was  dono  deliberately  and  premeditatedly— 21  Cal.  544:  27 
Id.  607;  11  Humph.  154;  1  Spear,  334;  4  Humph.  136;  0  Id.  60*3;  8  Id.  671: 
or  to  prove  tho  prisoner  was  not  capable  of  deliberation— 40  Conn.  138| 
see41id.584. 
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—16  Rich.  S16;  or  the  nm  of  ft  plow  on  a  charge  of  stealing  a  plow 
— 3Brev.  5;  or  a  blanket  made  of  cotton  and  woolen  on  aciiarge  of 
stealiuff  a  woolen  sheet— 1  Denlo.  80;  or  two  pairs  of  boots  unmatched 
on  a  ctiarge  of  stealing^ "  one  pair  of  boots^'— 3  Har.  (I>el.)  559.  To 
8upi>ort  a  chamre  of  stealing  two  barrels  of  turpentine,  it  must  be 
proved  that  it  was  in  barrels  when  stolen— 11  Ireu.  70. 

Ownership.— When  ownership  is  laid  in  a  married  woman,  it  most 
be  proved  as  laid— 17  Gratt.  A63;  Id.  565;  see  44  lud.  469;  17  Tex.  521:  15 
Rich.  39.  A  variance  in  the  name  of  the  owner  Is  immaterial— 22  He. 
171;  4d  Ala.  165;  but  see  1  Bush,  11.  It  is  a  question  for  the  jury— 7 
Ired.  210.  Where  property  was  alleged  to  be  stolen  from  a  corpora- 
tion, it  is  sufficient  to  prove  that  it  Is  a  corporation  de  facto— *Q  CaL 
342;  28  Ind.  321. 

The  fact  of  ownership  may  be  proved  by  others  than  the  owner— 
4  Yerg.  145.    A  written  receipt  for  the  pnrchase-money  of  ^oods  is 


evlUcQce  to  show  title— 40  Ala.  372.   The  testimony  of  a  consignee  Is 

the  property  is  in  him- 104  Mass.  551.    The 
goods  may  be  proved  to  be  the  absolute  or  special  property  of  him 


who  is  charged  to  be  the  owner— l!i  Me.  225.  €o^  if  he  had  possession 
as  agent  or  bailee,  the  defendant  may  be  convicted— 40  Ala.  54;  see  10 
Yerg.  549.  So,  proof  of  rightful  possession  will  sustain  an  allegation 
of  ownership— 1  Oa.  5(i3:  so,  as  to  the  possession  of  a  bouse— 25id.  52: 
buty  u  here  property  had  never  been  in  the  possession  of  the  aj?ent,  it 
Is  a  fatal  variance— 35  'lex.  15.  Proof  that  property  was  held  in  trust 
will  support  an  allegation  of  ownership— 21  Me.  14 ;  1  Parker  Cr.  B.  3:29; 
63Me.m 

An  indictment  alleging  property  in  a  single  person  is  not  sustained 
by  evidence  of  property  in  several  as  partners— 1  Mass.  476;  3  Blackf. 
226;  14  N.  H.  364:  10  Rich.  169;  3  Rich.  N.  8.  230:  41  Ala.  416;  74  N.  0. 
272;  but  see  5  Allen,  5i7;  and  so,  where  title  is  alleged  in  two,  and  the 
proof  is  that  it  belonged  only  to  one— 35  Tex.  6i*l.  The  fact  that  the 
money  stolen  vras  in  the  possession  of  a  third  party,  is  sufficient  proof 
of  ownership— 6  Pac.  O.  I^.  J.  453.  Where  a  witness  proved  the  owner- 
ship  of  the  norse,  and  that  it  was  taken  from  his  possession,  and  an- 
other witness  proved  that  the  thief  had  sold  the  horse  to  him, it  is  suf- 
ficient evidence  to  support  a  conviction— 6  Pac.  C.  L.  J.  569. 

Value.- The  genuineness  of  a  bank-note  mast  be  proved— 3  Har. 

e Del.)  563;  4  Rich.  356;  4  Denlo.  364;  2  Keyes,  145.  It  may  be  proved 
y  the  person  from  whom  stolen- 31  AliW  329;  8  Gray,  4^:  57  Barb. 
8;£7.  Evidence  that  defendant  passed  it  as  genuine  Is  sufficient  proof 
of  genuineness  and  value— 2  Va.  Cas.  1^5;  6  Parker  Cr.  R.  256.  Parole 
evidence  of  the  contents  of  the  bills  is  admissible— 18  Johns.  90.  The 
witness  may  refresh  his  recollection  of  the  value  of  the  goods  from  a 
schedule  made  by  his  clerk  In  his  presence— 37  Me.  246.  Where  pun- 
ishment does  not  depend  on  value,  proof  of  value  is  not  essential— 12 
Allen,  183.  Evidence  that  the  witness  went  one  hundred  miles  to 
hunt  the  stolen  horse,  would  tend  to  prove  that  be  was  of  some  vahie 
-8  Eng.  66. 

Identity.— The  identity  of  the  goods  stolen  most  be  proved— 43  CaL 
638;  see  19  id.  603.  In  larceny  of  coin,  the  Jury  must  determine  whether 
the  coin  proved  is  of  the  same  kind  as  that  stolen— 23  Gal.  150.  Iden- 
tity and  ownership  of  stolen  property,  how  established  by  proof— 43 
Cal.  639. 

O-nilty  knowledge.— The  guilty  knowledge  and  intent  of  the  de- 
fendant must  be  proved— 47  Cal.  103:  32  Mo.  571.  So,  in  the  case  of 
hhlng  a  horse  promising  to  return  it  by  evening— 18  Csd.  337;  23  id. 
280.  Bo,  where  defendant  was  with  one  who  stole,  and  saw  him  steal 
without  interference  on  his  part— 27  CaL  48».  Evidence  that  otber 
stolen  property  was  found  in  defendant's  possession,  is  admissible  to 
ahow  guilty  knowledge-15  Mo.  168.   The  defense  cannot  prove  that  IM 
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The  prosecution  must  prove  the  location  as  alleged— 42  Ind.  161;  15 
Bich.  310;  63  HI.  185;  18  Vt.  70.   Evidence  to  show  tho  condition  of  the 

8 remises  after  finding  the  indictment,  is  not  admissible— 6  Parker  Cr. 
N  347.  An  indictment  for  horse-racinz  on  a  public  road  ij  sustained 
by  proof  of  racing  with  mules— 1  Ucad,  154.  It  is  not  competent  for 
defendant  to  prove  that  the  public  benefit  resuiiiiig  from  liis  acts  is 
equal  to  the  public  inconvenience— sr>  Iowa,  22i;  nur  that  defendant 
acted  as  agent  for  another— 4  Tort.  3U5;  or,  that  tiio  dwelling-houses 
irere  erected  after  the  erection  of  the  alleged  uulsauce— 7  Dlackf.  534; 
or,tliat  it  existed  for  sucli  length  of  time  as  to  establish  a  prescription 
—I  Denio,  524;  1  Whart.  4o». 

Rape.— It  need  not  bo  proved  tliat  the  force  employed  was  such  as 
to  create  a  reasonable  apprehension  of  death— 4U  Aia.  »:■'>.  The  testl 
mouy  of  medical  experts  as  to  the  eHectof  indecent  J  i:>eriles  upon  the 
mind  of  the  female,  is  inadmissible.  Such  acts  are  to  b.)  ( iasscd  under 
the  head  of  solicitations— 53  Cal.  (i4.  Because  acts  not  amounting  to 
rape  are  shown  at  one  time,  it  docs  not  pruliibit  proving  tlie  offense 
at  another— 32  Cal.  68.  .Testimony  to  prov o  thr.t  defendant  had  beaten 
and  harshly  used  the  prosecutrix  at  various  times,  is  inadmissible— 36 
Cal.  522.  l^vidcuce  of  declarations  of  defendant  concerning  his  mis- 
couduct  with  females  other  than  the  prosecutrix  is  not  admlssible—19 
CaLG54;  45  Id.  570. 

When  the  party  injured  is  a  witness,  it  is  admissible  to  prove  that 
she  made  complaint  while  tho  injury  was  recent— 18  Ala.  521 :  45  id.  80; 
1  Dcnio,  10;  11  Ga.  225;  65  id.  303;  46  Miss.  274;  61  Mo.  232;  41  N.  Y.  265; 
17  Ohio,  5U3;  18  id.  9U:  23  Ohio  St.  394;  47  Vt.  82;  2  Wheel.  C.  C.  42.  De- 
lay, when  accounted  for.  will  not  exclude  statements  made  by  the 
Injured  party  as  part  of  the  ra  gestm-^b  N.  H.  149;  47  Vt.  82;  seePhilL 
N.  C.)4J;  8Joucs(N.C.)19;  8ee8Conu.»3;  80hioSt.643;  idOhio,U9; 
A  La.  An.  521 :  9  Uumph.  246:  but  such  evidence  is  admissible  merely 
in  corroboration— 53  N.  Y.  877;  8  Jones  (N.  C.)  19;  40  Tex.  160.  Couvio- 
tlou  for  rapo  cannot  be  on  the  uncorroborated  evidence  of  the 
prosecutrix-^l  Cal.  372;  46  id.  543;  6  id.  221;  44  Iowa,  62;  and  when 
corroborative  testimony  can  be  procured,  non-production  will  work 
■gainst  the  prosecution— 22  111.  160. 

Lewdness  of  the  prosecutrijc  with  others  Is  admissible  for  the 
defense  when  she  is  tho  only  witness— 6  Cal.  221 ;  see  24  Mich.  1.  The 
credibility  of  the  prosecutrix  as  sole  witness  is  for  the  Jury— 52  Ala. 
9U5.  To  meet  the  question  of  assent,  it  may  be  shown  that  she  was  a 
common  prostitute,  or  of  loose  character— 53  Ind.  355;  nud  her  reputa- 
tion for  chastity  may  be  attacked— 15  Ark.  624;  3  Ga.  417;  6  Ircd.  305; 
6  Jones  (N.  C.)  65:  113  Mass.  210;  69  111.  56;  43  N.  H.  8i):  45  id.  143;  19 
Wend.  192;  55  N.  Y.515;  8  Ohio  St.  643;  13  Id.  33i;  but  this  reputation 
must  Iiave  existed  b^ore  the  act  on  trial— 43  N.  H.  89.  She  may  be 
compelled  to  answer  questions  as  to  her  ])rior  connections  with  the 
dcfendant-6  Cal.  221:  15  Ark.  624;  6  Ired.  305;  43  N.  H.  89;  45  id.  14S;  19 
Wend.  192.  Her  testimony  denying  such  intercourse  may  be  contra- 
dicted—6  Cat  221;  7  Hun,  171;  24  Mich.  1.  If  defendant  intro(!ucc8 
testimony  to  impeach  the  character  of  prosecutrix,  the  prosecution 
may  introduce  testimony  to  support  her  general  character  for  chastity 
—36  Car.  522. 

Receiving  stolen  property.— It  must  be  proyed  that  the  goods  were 
stolen- 13  Ired.  333;  37  Mo.  53;  but  it  is  not  necessary,  to  prove  who 
stole  the  goods— 43  Cal.  196:  11  Gray,  60;  21  Wend.  86;  9  Ala.  845.  To 
Show  a  guilty  knowledge,  other  instances  of  receiving  may  be  proved 
—41  Ala.  405;  3  Mi't.  (ky.)  417;  3  Parker  Cr.  R.  335;  23  Ohio  St.  330; 
oniess  there  Is  a  marked  difference  In  time  and  character  in  tlio  recei>- 
tions— 65  N.  Y.  81 :  68  id.  655.  Guilty  knowledge  may  bo  shown  by 
evlflence  of  the  principal  felon,  supported  by  corroborating  evidence 
—10  Cush.  635.  It  is  snfflcicut  to  prove  a  control  over  the  goods  by  the 
receiver— 19  Iowa,  144;  1  Const.  (S.  C.)  274.   If  tho  chaige  be  Joint, 


1 


§  1102  TSiAi..  460 

1>roof  that  the  goods  were  found  in  their  Joint  possession  may  give  an 
nferenco  which  will  convict  of  a  joint  act  of  receivinjf— 9  Conn.  527;  7 
Vt.  IIH.  When  goods  shown  to  have  been  stolen,  are  retained  by  a 
party,  under  supicions  circumstances,  the  burden  rests  on  him  to 
show  how  he  came  by  them— ?»  Cotm.  527;  7  Vt.  118;  but  mere  posses- 
sion of  stolon  goods  will  not,  of  itself,  sustain  a  conviction— 48  Iowa» 
172;  13  Mich.  Sol;  see  avte,  S  1102,  note.  Bare  possession  of  stolen 
goods  is  not  sulficieut  corroboration  of  the  testimony  of  the  thief— 10 
Cush  535;  13  Mich.  351.  Tho  place  of  reception,  like  the  place  of 
stealing,  may  be  iuferi-ed  f I'om  all  the  circumstances  of  the  case— 3 
Parker  Cr.  B.  473;  see  2  Blackf.  103;  6  Ala.  845. 

Bo^^lery.— The  property  as  described  in  the  indictment  must  be 
provoA  n.4  laid— 5  Lans.  34U.    The  person  robbed  is  a  competent  witness 
to  prove  ho  was  terrified— 12  Gfa.  293.    It  is  not  necessary  to  prove 
actual  fear— 12  6a.  2^)3.   The  facts  that  the  prisoner  used  violence  to- 
wards him  on  the  night  of  the  robbery,  and  that  a  part  of  the  stolen 
pronertywas  f  oun<l  in  prisoner's  possession,  are  sufficient  evidence  of 
guilt— 3  Key es,  9.    Where  the  robbery  was  charged  on  a  highway, 
proof  that  it  was  near  the  highway  is  not  sufficient— 7  Ired.  ^39.    A 
statement  by  the  prosecutor  that  lie  had  been  robbed,  made  a  few 
minutes  after  the  crime  was  committed,  is  admissible  as  part  of  the 
re$  gestx-a  Nev.  99;  29  Mich.  71;  74  N.  C.  351.    Evidence  is  not  admis- 
sible fur  tho  purpose  of  showing  that  defendant  entered  into  an 
agreement  to  commit  another  and  different  robbery— 32  Cal.  81.  Where 
the  defendant  claims  to  have  been  elsewhere  at  the  time  of  the  rob- 
bery, any  circumstances  which  will  tend  to  fix  the  time  he  was  at  such 
other  place  is  admissible  In  evidence— 32  Cal.  100.   Where  the  prisoner 
promised  to  point  out  where  the  money  was  buried,  and  afterwards 
pointed  out  the  place  at  which  it  was  found,  his  statement  in  con- 
nection with  Haiti  fact  and  proof  of  other  witnesses  was  admissible 
against  him— 34  Cal.  177.   On  a  trial  of  four  persons  for  robbery,  it  is 
competent  for  tho  prosecution  to  prove  that  one  of  them  attempted 
to  escape,  as  tend  ing  to  show  that  be  might  have  disposed  of  the  stolen 
money— 4  <  Cal.  •J77.    Concert  of  action  may  be  shown  by  circumstances 
—30  Ala.  4.')7.    Proof  of  cither  violence,  or  putting  in  fear,  is  sufficient— 
73  N.  C.  83.    The  question  whether  or  not  a  felonious  intent  has  been 
proved,  is  to  be  det  rmined  by  the  jury— 6  Parker  Cr.  B.  642.    It  is  the 
province  of  the  jury  to  detenuine  from  the  acts  of  the  defendant  and 
from  all  siu-iounding  circumstances,  whether  the  defendant  intended 
to  commit  the  robbery,  or  was  actuated  by  some  other  purpose— 48  CaL, 
«i;  see ante,i^2n-2li. 

Seduction.- Tho  seduced  female  is  competent  to  prove  that  the 
promise  of  marriage  was  the  inducement  to  the  illicit  intercourse— 26 
r7.  Y.  203;  see  55  Id.  644:  and  a  mutual  promise  is  implied— 55  id.  644. 
It  Is  only  necessary  that  she  should  bo  corroborated  as  to  the  facts  con- 
stituting tbo  crime,  and  not  a-?  to  lior  previous  chaste  character— 26  N. 
Y.  203;  55  id.  644;  but  see  4  Minn.  325.  The  defendant  cannot  be  al- 
lowed to  prove  that  her  general  reputation  for  morality  and  virtue  is 
bad-27  Mich.  134;  5  Parker  Cr.  K.  254;  26  N.  Y.  203;  1  Parker,  474. 
He  must  prove  specific  acts— 5  Parker  Cr.  R.  254.  It  Is  not  necessary, 
in-  order  to  establish  her  unchaste  character,  to  prove  that  she  had 
been  previously  guilty  of  sexur.l  Intercourse,  but  only  to  show  that  she 
was  lewd  in  her  behavior— 5  Iowa,  389;  5  Parker  Cr.  K.  108;  but  in  the 
absence  of  proof  to  the  contrary,  her  chastity  will  be  presumed— 5 
Iowa,  389 ;  see  Id.  4^0;  32  Id.  262.  She  may  be  interrogated  in  her  cross- 
examination  as  to  prior  unchaste  acts  with  men  otherthan  the  defend- 
ant—30  Iowa,  570.  i  lio  defendant  has  a  right  to  contradict  her  testis 
mony  cither  directly  or  by  facts,  from  which  the  jury  might  infer  in- 
tercourse with  othei*s— 5  Parker  Cr.  R.  ISO.  Habits  of  life  pursued  by 
her,  exhibiting  moral  turpitude,  would  be  a  reason  for  disbelieving  her 
testimony— 48  Ga.  192.  So  her  admissions  may  be  used  as  impcachli^ 
testimony  where  the  proper  foundation  has  been  laid— 27  Mich.  134. 
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Tbe  prosecntion  may  prove  that  sbe  bad  a  good  character  for  chastity, 
"was  correct  and  modest  in  deportment,  and  that  up  to  tbe  time  of  tlie 
occurrence  with  tbe  defendant,  she  was  considered  virtuous— 32  Iowa. 
80.  Where  nothing  appears  to  tbe  contrary,  defendant  will  be  deemed 
to  have  been  of  full  age,  so  far  as  may  affect  bis  promise— 26  N.  Y.  203. 

1103.  Upon  a  trial  for  treason,  the  defendant  cannot 
be  convicted  unless  upon  the  testimony  of  two  witnesses 
to  the  same  overt  act,  or  upon  confession  in  open  court; 
nor  can  evidence  be  admitted  of  an  overt  act  not  ex- 
pressly charged  in  the  indictment  or  information;  nor  can 
the  defendant  he  convicted  unless  one  or  more  overt  acts 
be  expressly  alleged  therein.    [In  effect  April  9th,  1880.] 

treason.— After  an  overt  act  has  been  proved  In  tbe  county  wbere 
the  indictttieut  is  found,  evidence  may  be  given  of  overt  acts  in  another 
county— 1  Dall.  33.  Tbe  felonious  act  for  which  defendant  is  held  on 
another  indiutnient,  is  nut  admissible  in  evidence— 2  DuU.  348.  Where 
two  persons  are  seiKurately  Indicted,  one  is  acompetent  wttness  for  the 
other— 2  Wall.  Jr.  I3i).  The  language  of  the  prisoner  showing  his  in- 
tention, is  admissible  on  tbe  question  of  motive— 1  Dall.  33;  see  id.  39; 
2  id.  86.  Proof  that,  a  city  being  in  possession  of  tbe  Insurgents,  de- 
fendant bail  antliority  to  grant  passes,  is  competent  evidence  that  be 
helda  commission  under  the  enemy— 1  Dull.  35.  That  two  witnesses  are 
required  to  prove  treason,  refers  to  the  proof  on  the  trial,  and  DOt  to 
tbeproceedliigs  before  the  grand  Jury,  or  to  preliminary  in  vestigacious 
—3  Wall.  Jr.  l;Jd:  4  Cramh.  4b9;  1  liurr.  i ri.  1%;  4  Pbila.  396;  but  see  2 
Whart  St.  Tri.  480:  see  Fed.  Const,  art.  ill,  i  3,  subd.  1. 

Reason.- See  Const.  Prov.  and  note,  ante,  p.  18. 

1104.  Upon  a  trial  for  conspiracy,  in  a  case  where  an 
overt  act  is  necessary  to  constitute  the  offense,  the  defend- 
ant cannot  be  convicted  unless  one  or  more  overt  acts  are 
expressly  alleged  in  the  indictment  or  information,  nor 
miless  one  of  the  acts  alleged  is  proved;  but  other  overt 
acts  not  alleged  may  be  given  in  evidence.  [In  effect 
April  9th,  1880.] 

Conspiracy.— Tbe  fact  of  conspiracy  may  be  inferred  from  facts 
and  cln-nmstances— 3  Dill.  A.SI ;  14  Blatchf.  38l;  5  McLean,  513;  d5N.  Y. 
im\  4SM(l.  3-»l;  and  ono  witness  will  suffice  to  nrove  co-operation  of 
any  indivUhuU  conspirator— 10 Pick.  4:)7:  see  0  Mass.  72.  'i be  conspir- 
acy being  provcil,  tbe  jury  are  to  give  the  same  weiglit  to  the  deciiira- 
tions  of  a  co-conspirator,  not  on  trial,  as  If  be  were  on  trial— 4U  CaL 
650. 

1105.  Upon  a  trial  for  m,urder,  the  commission  of  the 
homicide  by  the  defendant  being  proved,  the  burden  of 
proving  circumstances  of  mitigation,  or  that  justify  or  ex- 
cuse it,  devolves  upon  him,  unless  the  proof  on  the  part  of 
the  prosecntion  tends  to  show  that  tbe  crime  committed 
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oniy  amounts  to  manslaughter,  or  that  the  defendant  wa3 
justifiable  or  excusable. 

Burden  of  proof.  -The  law  presames  an  tinlawfal  intent  primarily, 
and  tho  defense  must  show  justification  or  other  excuse— 29  Gal.  678. 
A  person  is  presumed  to  Intend  the  ordinary  consequences  of  Ms  acts, 
and  the  burden  is  on  him  to  rebut  the  presumption— 1  Parker  Cr.  R. 
252;  see  1  Kan.  340.  When  the  matter  of  defense  Is  wholly  discon- 
nected from  the  body  of  the  crime  charge<l,  the  burden  of  iiroof  is  on 
the  defendant— 33  Ind.  270.  So,  where  the  subject-matter  of  a  negative 
averment  relates  to  the  defendant  personally,  or  is  peculiarly  within 
his  knowledge— 34  N.  H.  422.  So,  where  a  conspiracy  Is  proved,  and 
one  of  the  consph-ators  was  in  a  situation  hi  which  he  mii^ht  have 
given  aid  to  the  perpetrator  of  the  homicide,  the  burden  is  on  him  to 
rebut  the  nresumptfon— 9  Cal.  4%.  Where  homicide  is  proved.  It  rests 
on  the  <lefendant  to  show  Justiflcatlou,  excuse,  or  circumstances  of 
mitigation— 17  Cal.  283;  subject  to  tho  qualificatlou  that  the  benefit  of 
the  doubt  Is  to  be  given  to  the  prisoner— 15  Cal.  476.  Where  a  mortal 
wound  Is  infiicted  with  a  deadly  weapon,  on  slight  provocation,  the 
burden  of  proof  Ls  on  the  defendant  to  show  the  want  of  deliberation 
and  premeditation— 2  Gratt.  fiU4;  sea  8  Humph.  671 ;  2  id.  439. 

1106.  Upon  a  trial  for  bigamy,  it  is  not  necessary  to 
prove  either  of  the  marriages  by  the  register,  certificate* 
or  other  record  evidence  thereof,  but  the  same  may  be 
proved  by  such  evidence  as  is  admissible  to  prove  a  mar- 
riage in  other  cases;  and  when  the  second  marriage  took 
place  out  of  this  State,  proof  of  that  fact,  accompanied 
with  proof  of  cohabitation  thereafter  in  this  State,  is  suf- 
ficient to  sustain  the  charge. 

Bigamy.— By  International  law  marriages  may  be  proved  by  parole— 
121  Mass.  61;  50  Ga.  150;  3  Rich.  434;  54  Ala.  131.  Admissions  are  ad* 
mlssible  In  proof  of  marriage,  when  not  excluded  by  the  lex/ori—1 
Me.  57;  10  Id.  15');  44  id.  46!);l21  Mass.  61;  1  liar.  (N.  J.)  330;  1  Asbm. 
272;  16  Ohio,  173;  12  Ohio  St.  5.53;  16  Ind.  352:  46  id.  451;  30  Iowa.  532:  2 
Va.  Cas. }  5:  17  Gratt.  5i2;  3  Rich.  434;  4  McCford,  256;  11  Ga.  .53;  14  Ala. 
546;  30  id.  536;  54  iil.  131 ;  6  Bush,  309:  11  id.  67i);  23  Tex.  64J;  but  where 
the  admission  is  not  incidental  to  cohabitation,  and  tiierc  is  no  proof  of 
marriajfo  aliunde,  suth  atUnlssion  Is  not  enough  to  prove  marriage— 15 
Mass.  163;  6  Conn.  446;  i  Parker  Cr.  R.  37.S;  3  Ileisk.  343:  25  Wis.  370; 
sec  1 1  Bush,  67:;:  .54  Ala.  131 ;  121  Mass.  61.  A  duly  cprtlfled  copy  of  the 
registry,  sucitain  d  by  proof  of  the  foreign  law,  is  the  best  evidence  of 
a  foreign  marriage— 40  Coim.  145;  If  a  registry  J*  required  by  the  for- 
eign law— 21  Gratt.  800;  but  the  testimony  of  witnesses  may  be  sub- 
stituted for  this-10  N.  U.  347:  .54  id.  456;  1  Pick.  136:  61  N.  Y.  456;  2  Va. 
C;is. ! 5;  16  Ohio.  173;  50  Ga.  15(»;  5*  id.  574;  6J  Ala.  33^.  When  the  first 
marriage  Is  p  oved,  tho  second  wife  may  he  a  witness— 2  Ired.  346;  3 
Head.  544;  12  Minn.  476;  14  Up.  Can.  Q.  B.  588.    See  ante,  i  281. 

1107.  Upon  a  trial  for  forging  any  bill  or  note  purport- 
mg  to  be  the  bill  or  note  of  an  incorporated  company  or 
bank,  or  for  passing,  or  attempting  to  pass,  or  having  in 
possession  with  intent  to  pass,  any  such  forged  bill  ox 
note,  it  is  not  necessary  to  prove  the  incorporation  of  sucli 
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bank  or  company  by  the  charter  or  act  of  incorporation, 
but  it  may  be  proved  by  general  reputation;  and  persons 
of  skill  are  competent  witnesses  to  prove  that  such  bill  or 
note  iH  furged  or  counterfeited. 

Porgcry  and  counterfeiting.— Each  court  takes  notice  of  the  stat- 
utes of  its  iiarticular  legislature,  nud  each  Jury  takes  notice  of  tlieiu 
a^  a  utHtier  of  t'act-i  I'ick.  47;  lU  Ohio  St.  23U;  5  Siieed,  4!)3.  It  is 
coiupotojit  t«»  i>rove  by  rei>UL:itiou  the  existence  and  Incorporatiou  of 
a  buiikin:^  comiKiiiy--ll  Cal.  H.W;  W  id.  51)7;  aJ) Id.  257;  Bce  li  wlieat.atL'; 
21  V*'eud.;ttJ  ;  J.)  Id.  47i;  ll'arki'r  Cr.  R.46:»;  15  0^0,217;  l;jid.4.>3;  10 
Oratt.  77>i;  but  sue  1  Speuu.  4ul;  5  Siieed.  34u;  U  Wis.  352;  7  Iowa.  242. 
A  forgcil  iastrumciit,  though  luistumped,  may  be  used  ia  evidence 
against  the  dff <?iidaut--2.i  Ciil.  514.  Other  instrumonts  claimed  to  have 
heitn  tvrzfil  ixt  tliu  luvtno  time  may  bo  ased  In  evidence  to  prove  guilty 
knowledge— 2d  Cal.  514.  It  ts  nut  necessary  that  the  Intent  to  nil  up 
unfiaishcti  notes  shouhl  be  proved  by  an  attempt  to  vlo  so.  Possession, 
with  knowledge  of  the  purpose  for  which  thc-y  are  designed.  Is  suf&- 
cient— 41  Cal.  653.  No  precise  i-uie  can  bo  laid  down  with  regard  to 
the  distance  of  time  between  the  offense  charged  and  the  occurrence 
of  coliJiterai  facts  offered  i:i  evidence  to  prove  guilty  knowledge— 28 
Cul.  517.  Letters  from  A.  tu  U.,  written  under  instructions  uf  defend- 
ant, tending  to  prove  that  defendant  knew  that  tho  money  belonged 
to  A.,  ami  was  noi.  paid  over  except  upon  presentation  of  a  genuine  re- 
ceii>t.  were  admissible  In  evidence— B  Pac.  C  L.  J.  »38.  Where  hea^ 
Kiv  evidence  was  admitted  without  objection,  the  admission  of  coun- 
terfeit bills  referred  to  in  tho  heai-say  statement  was  properly  rejected 
—s  Parker  Cr.  It.  217.  The  rule  as  to  corroboration  of  the  testimony 
of  iiu  accomplice  does  not  apply  to  a  feigned  accomplice— 3U  Cal.  317. 
For  the  crime  of  knowingly  having  in  his  possession  counterfeiting 
implements,  it  is  (*omi)etent,  in  order  to  show  criminal  Intent,  for  tho 

Erosecutlon  to  prove  that  defendant  had  counterfeit  money  also  in 
is  possession.  Evidence  tliat  he  had  counterfeit  coin  in  his  posses- 
sion, and  that  ho  sold  such  coin  to  anotuer,  Is  sufQcient  to  convict 
of  possession  of  comiterfeit  coin-^  Cal.  317.    See  ante,  i  470. 

X103.  Upon  a  trial  for  procuring  or  attempting  to  pro- 
cure an  abortion,  or  aiding  or  assisting  therein,  or  for  iu- 
veigliug,  euticiug,  or  taking  away  an  unmarried  female 
of  i>revious  chaste  character,  under  the  age  of  twenty-five 
years,  for  the  purpose  of  prostitution,  or  aiding  or  assist- 
ing therein,  the  defendant  cannot  be  convicted  upon  the 
testimony  of  the  woman  upon  or  with  whom  the  offense 
was  committed,  unless  she  is  corroborated  by  other  evi- 

deuce. 

Abortion.— The  woman  on  whom  the  abortion  has  been  performed 
is  a  competent  witness  against  the  defendant— 39  Cal.  3:>3:  11  Gray,  ^(i: 
9  U.  I.  3j1;  see  iKi  Mass.  343;  2i)  N.  Y.  523;  3J  N.  J.  L.  5' 8;  ti  111.  37;  and 
tt^  is  not  admissible  to  cross-examine  her  as  to  her  illicit  intercourse 
with  third  j>rt.  ties— 1 1  Gray,  8<>.  Where  the  only  evld.nice  is  tho  lu'sii- 
mony  of  ihe  woman,  it  must  be  corroborated  In  rcjpect  to  some  of 
tho  material  facts  which  constitute  the  necessary  clement  of  the  of- 
fense—3J  Cal.  3:«.  Any  evidence.  In  addition  to  that  of  tho  woman, 
teiMllug  to  show  a  criminal  intent,  would  bo  sufflcleut  corroboration- 
s' CsU.  3Jti.  Jt  id  competent  to  prove  by  tho  prosecutrix  not  only  the  fact 
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of  pregnancy,  but  all  circumstances  tending  to  show  It-®  Cal.  393.  Al- 
tbouKn  the  testimony  of  a  witness  vras  improperly  admitted,  yet  as  it 
mas  not  objected  to,  the  prosecution  miitlit  prove  that  deceased  teas 
Dot  in  Iier  rl)?ht  mind  wlieu  slie  made  the  declarations  testiflcd  to— 3 
Parker  Cr.  R.  569.  £videuce  of  procuriu'^  an  aboi-tlou  on  another  than 
the  prosecuti-ix  is  Inadmissible— (i  Lans.  402;  l»9  Barh.  eat. 

1109.  Upon  a  trial  for  the  Tiolatiou  of  any  of  the  pro- 
TisiouH  of  chapter  nine,  title  nine,  part  one  of  this  Co<le,  it  is 
not  neees.sary  to  prove  the  existence  of  any  lottery  in  which 
any  lottery  ticket  purports  to  have  been  bv^ued,  or  to  prove 
the  actual  signinji;  of  any  such  ticket  or  shiire,  or  pre- 
tended ticket  or  share,  of  any  pretended  lottery,  nor  that 
any  lottery  ticket.' share,  or  interest  was  signed  or  issued 

^  by  the  authority  of  any  manager,  or  of  au3'  person  assum- 
ing to  have  authority  as  manager;  but  in  all  cases  ]>roof 
of  tbe  sale,  furnishing,  bartering,  or  procuring  of  any 
ticket,  share,  or  interest  therein,  or  of  any  iustrumeut  pur- 
porting to  be  a  ticket,  or  part  or  share  of  any  such  ticket, 
is  evidence  that  such  share  or  interest  was  signed  uud  is- 
sued according  to  the  purport  thereof. 

1110.  Upon  a  trial  for  having,  with  an  intent  to  cheat 
or  defraud  another  designedly,  by  any  false  pretense,  ob- 
tained the  signature  of  any  person  to  a  written  instru- 
ment, or  having  obtained  from  any  person  any  money, 
personal  property,  or  valuable  thing,  the  defendant  can- 
not be  convicted  if  the  false  pretense  was  expressed  in 
language  unaccompanied  by  a  false  token  or  writ  ing,  un- 
less the  x)retense,  or  some  note  or  memorandum  thereof,  be 
in  writing,  subscribed  by  or  in  the  handwriting  of  the  de- 
fendant, or  unless  the  pretense  be  proven  by  the  testi- 
mony of  two  witnesses,  or  that  of  one  witness  and  corrob- 
orating circumstances ;  but  this  section  shall  not  apply  to  a 
prosecution  for  falsely  representing  or  personating  another, 
and,  in  such  assumed  character,  marrying,  or  receiving 
any  monoy  or  property. 

False  pretenses.— The  burden  of  proof  Is  on  the  prosecution  to 
show  t ho  jncteuses  were  fals«»,  unless  the  fat't  lies  peculiarly  vrithin 
the  knowfi'd^'e  of  the  arcusod — ll  Miss.  570.  It  In  competent  for  the 
plaintiff  t.>  testify  that  ho  relied  on  tho  rcprrsriitatious  of  the  pris- 
oner—'j  l»arker  Cr.  U.  142.  Althou'^h  when  all  of  tho  prctnnscs  chArff64 
are  a  liubytautivo  part  of  tho  olleuse,  all  ma»t  bo  proved  to  ha  fMMi 


455  TBIiLL.  §  1111 

yet  it  l8  otSierwlse  wbere  one  or  more  are  sufficient  per  se  to  constitato 
the  offense— 31 N.  Y.  3M;  II  Wend.  557;  9  N.  II.  31;  see  5  Tliomp.  &  C. 
277.  A  variance  between  tbe  indictment  and  the  proof,  in  the  name 
of  the  party  defrauded,  is  fatal^33  Tex.  102;  7  Allen,  M3.  So,  a  vari- 
ance in  the  amount  which  a  party  represented  himself  to  be  worth  \a 
a  material  variance— 51  Ind.  514;  30  Ala.  9;  1  Cush.  33;  see  13  Wend.  9n 
So,  a  variance  In  the  description  of  the  property  obtained  by  the  false 
pretense  is  material— 20  Wis.  217;  4  Met.  43;  15  Gray,  189.  Evidence 
ibat  the  false  pretenses  were  made  to  a  clerk  or  agent  of  the  owner  Is 
Btifflcieut^7  Met.  4ti2;  and  see  Thach.  C.  C.  410. 

^le  testimony  of  a  vendor  is  admissible  to  show  to  whom  he  gave 
^nedit— 7  Allen,  548;  see  115  Mass.  481.  Evidence  that  at  the  time  of 
the  false  pretenses  the  defendant  was  insolvent.  Is  admissible  to  .show 
fraudulent  intent— 7  Allen,  548;  and  the  conduct  and  acts  of  the  de- 
fendant are  competent  evidence— 9  Gray.  121;  5  Parker  Cr.  B.  142;  48 
N.  H.  126.  On  a  trial  for  obtaining  by  false  pretenses  a  signature  to  an 
Instrument,  the  right  of  defendant  to  show  his  ability  to  paymust  be 
confined  to  the  time  when  the  signature  was  obtained— 13  wend.  87. 
The  materiality  and  influence  of  the  false  pretense  is  a  question  for 
the  jury,  unless  some  inducing  circumstance  upon  the  face  of  the  in- 
dictment shows  that  the  pretense  was  immaterial— 34  N.  Y.  351.  In 
determining  the  criminality,  the  Jury  mavtake  into  consideration  the 
ability  or  capacity  of  the  party  defrauded  to  detect  them— 14  111.  348. 

1111.  A  conviction  cannot  be  had  on  the  testimony  of 
an  accomplice,  unless  he  is  corroborated  by  other  evi- 
dence, which  in  itself,  and  without  the  aid  of  the  testi- 
mony of  the  accomplice,  tends  to  connect  the  defendant 
\rilh  the  commission  of  the  offense ;  and  the  corroboration 
is  not  sufficient,  if  it  merely  shows  the  commission  of  the 

offense,  or  the  circumstances  thereof. 

Corroborative  evidence.— A  conviction  cannot  be  had  upon  the  un* 
corroborated  testimony  of  an  accomplice— 53  Cal.  607;  39  id.  403;  id. 
614;  1  Wheel. CO.  418;  5  Iowa, 465;  il  id.  347:  34  Tex.  133;  34  Iowa, 
453;  see  2  Bond,  311;  id.  323;  5  Gray,  80:  3  McLean,  431.  Contra,  1 
Denio,  85;  5 Parker  Cr.  R.  119;  id.  351;  55 Barb.  450:  56  Id.  126;  21  N.  Y. 
578;  5  Micb.3U5;  26  111.344;  21  Conn.  272;  4  Ind.  128;  7  id.  326;  see  4 
Parker  Cr.  K.6U2;  29  Conn.  4(i3;  20  La.  An.  145;  25  Id.  522;  43  Ga.  197; 
51  id.  597;  40  Ala.  684;  3  Kan.  450;  25  Ark.  92;  1  Iowa.  316;  10  Iowa  St. 
287.  So.  of  a  woman  upou  whom  an  attempt  of  abortion  had  been 
made-^)9  Cal.  4o:3.  When  an  accomplice  testifies,  he  cannot  shield 
himself  from  full  disclosure  of  his  connection  with  the  offense— 18 
2iicb.  266;  but  he  is  not  obliged  to  disclose  his  crhninality  in  other  of- 
fenses—16  Mich.  142.  He  is  not  to  be  discredited  merely  from  the  fact 
of  his  being  an  accompllco— Bald.  22.  The  Jury  is  the  exclusive  Judoe 
of  ids  credibility— 53  CaL  602.  The  corroborative  evidence  must  of  It- 
self, without  the  testimony  of  the  accomplice,  tend  to  connect  defend- 
ant with  the  commibsiou  of  the  offense— 50  Cal.  480;  39  id.  403;  16  id. 
110;  29  id.  622;  3.)  ld.3i>3;  21  Wend.  313:  1  Denio,  87.  It  need  not  be 
evidence  tending  to  establish  the  precise  facts  testified  to  by  the  ao- 
complice— 50  Cal.  450.  It  may  be  slight,  and  entitled  to  little  consider- 
ation, yet.  if  there  be  any,  which  of  itself  tends  to  convict,  it  Is  suffl- 
Gient— 39  Cal.  616;  see  30  id.  316;  but  it  is  otherwise  with  a  feigned 
accomplice— 30  id.  316. 

A  detective  is  not  an  accomplice— 36  Iowa,  343.  Whether  a  person 
is  an  accomplice,  is  a  question  for  the  Jury— 19  Iowa,  169 ;  36  id.  343.  A 
corroboration,  to  be  of  any  avail,  should  be  to  some  matter  material 
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to  the  li»ne-^54  Barb.  306.  Any  evidence  tendiiu;  to  show  a  crixnliutl 
Intent  on  the  part  of  defendant,  would  be  sofflcient  corro1)oratioii  of 
her  testimony— 39  Cal.  403.  Admissions  made  by  the  prisoner  wlilcli 
tend  Ktroii^Iy  to  connect  him  with  the  larceny,  are  sufQcient  corrob- 
oration of  the  testimony  of  an  accomplice— 49  Cal. 580.  The  statement 
of  the  prisoner  to  the  ofllcer.  that  tlie  accomplice  had  nothingr  to  do 
vi'ttli  the  offense.  Is  a  snfflcieut  corroboration  of  the  testimony  of  tlie 
accomplice— 12  Allen.  183;  see  110  Mass.  104. 

Statements  of  an  accomplice,  not  given  as  testimony,  nor  made  in 
prosfiice  of  the  defendant,  nur  (furiuff  the  pendency  of  the  criminal 
enterprise  and  in  f  uithemnce  of  Its  object,  are  not  competent — 45  <  'aL 
2u.  Proof  that  stolen  prop<'rty  was  found  next  day  after  the  theft  on 
the  person  of  accused,  is  sufficient  corroborating  evidence— S9  Cal.  614. 
If  the  prosecution  prove  the  larceny  by  an  accomplice,  further  proof 
that  next  morning  the  prisoner  received  the  horse  from  tlie  pvrscxn 
wlio  stole  it.  and  immediately  removed  it  to  another  place  for  pastur- 
age, giving  an  assumed  name.  Is  sufficient  corrolioration — 4»  Cal.  &40. 
Where  an  a'^coinplice,  on  cross-cxamhiation.  testified  that  the  magis- 
trate tohl  him  hH  should  not  lie  prosecuted  if  he  would  disclose  alflie 
knew,  the  testimony  of  the  magistrate  is  admissible  to  corroborate  bis 
evidence— 22  Picic.  3»7.  The  testimony  of  an  act>ompllce  caunot  be 
corroborated  by  that  of  another  accomplice— 4  Greene,  &i. 

1112.  Kepealed.    [In  effect  March  12th,  1880.] 

1113.  The  court  may  direct  the  jury  to  be  discharged 
where  it  appears  that  it  has  not  jurisdiction  of  the  offense, 
or  that  the  facts  charged  do  not  constitute  an  offense  pun- 
ishable by  law.    [In  effect  April  J)th,  1880. J 

1114.  If  the  jury  be  discharged  because  tlie  court  lias 
not  jurisdiction  of  tlie  ofEeuse  charged,  and  it  nppear  that 
it  was  committed  out  of  the  jurisdiction  of  this  State,  the 
defendant  must  bo  discharged.    [In  effect  April  *.)tb,  1880.J 

1115.  If  the  offense  was  committed  within  the  exclu- 
sive jurisdiction  of  another  county  of  this  State,  the  comt 
must  direct  the  defendant  to  be  committed  for  such  time 
as  it  deems  reasonable,  to  await  a  warrant  from  the  x^roper 
county  for  his  arrest;  or  if  the  offense  is  a  misdemeanor 
only,  it  may  admit  him  to  bail  in  an  undertaking,  with 
sufficient  sureties,  that  he  will,  within  such  time  as  the 
court  may  appoint,  render  himself  amenable  to  a  warrant 
for  his  arrest  from  the  proper  county;  and,  if  not  sooner 
arrested  thereon,  will  attend  at  the  office  of  the  sheriff  o{ 
the  county  where  the  trial  was  had,  at  a  certain  time  par- 
ticularly specified  in  the  undertaking,  to  surrender  him- 
self upon  the  warrant,  if  Issued,  or  that  his  bsfil  will  for- 
feit such  sum  as  the  court  may  fix,  to  be  mentioned  in  the 
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tmdertaking;  and  the  clerk  must  forthwith  transmit  a 
certified  copy  of  the  indictment  or  information,  and  of  all 
the  papers  filed  in  the  action,  to  the  district  attorney  of 
the  proper  county,  the  expense  of  which  transmission  is 
chargeable  to  that  county.    [  In  effect  April  9th,  1880.  ] 

Where  a  party  is  gnilty  of  receiving  stolen  property  brought  from 
•noUier  county,  with  guilty  kuowleUgo  of  the  theft,  he  cannot  be  pros- 
ecuted for  larceny  In  the  county  where  he  resides— 40  CaL  601;  and 
see  id.  MS.  , 

.  1116.  Tf  the  defendant  is  not  arrested  on  a  warrant 
from  the  proper  county,  as  provided  in  section  one  thou- 
sand one  hundred  and  fifteen,  he  must  be  discharged  from 
custody,  or  his  bail  in  the  action  is  exonerated,  or  money 
deposited  instead  of  bail  must  be  refunded,  as  the  case 
may  be,  and  the  sureties  in  the  undertaking,  as  mentioned 
in  that  section,  must  be  discharged.  If  he  is  arrested,  the 
same  proceedings  must  be  had  thereon  as  upon  the  arrest 
of  a  defendant  in  another  county  on  a  warrant  of  arrest 
issued  by  a  magistrate. 

1117.  If  the  jury  is  discharged  because  the  facts  as 
charged  do  not  constitute  an  offense  punishable  by  law, 
the  court  must  order  that  the  defendant,  if  in  custody,  be 
discharged;  or  if  admitted  to  bail,  that  his  bail  be  exon- 
erated; or  if  he  has  deposited  money  instead  of  bail,  that 
the  money  be  refunded  to  him,  unles^  in  its  opinion 
a  new  indictment  or  information  can  be  framed,  upon 
which  the  defendant  can  be  legally  convicted,  in  which 
case  it  may  direct  the  district  attorney  to  file  a  new  in- 
formation, or  ( if  the  defendant  has  not  been  committed  by 
a  magistrate)  direct  that  the  case  be  submitted  to  the  same 
or  another  grand  jury;  and  the  same  proceedings  must 
be  had  thereon  as  are  prescribed  in  section  nine  hundred 
And  ninety-eight;  provided^  that  after  such  order  or  sub- 
mission the  defendant  may  be  examined  before  a  magis- 
trate, and  discharged  or  committed  by  him  as  in  other 
cases.    [In  effect  April  dth,  1880.] 

1118.  If,  at  any  time  after  the  evidence  on  either  side 
Is  closed,  the  court  deems  it  insufficient  to  warrant  a  con* 
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Tiction,  it  may  advise  the  jury  to  acquit  the  defendant. 
But  the  jury  are  not  bound  by  the  advice. 

Se«  38  CaL  473. 

1119.  When,  in  the  opinion  of  the  court,  it  is  proper 
that  the  jury  should  view  the  place  in  which  the  offense 
is  charged  to  have  been  committed,  or  in  which  any  other 
material  fact  occurred,  it  may  order  the  jury  to  be  con- 
ducted in  a  body,  in  the  custody  of  the  sheriff,  to  the 
place,  which  must  be  shown  to  them  by  a  person  appoint- 
ed  by  the  court  for  that  purpose;  and  the  sheriff  must  be 
sworn  to  suffer  no  person  to  speak  or  communicate  with 
the  jury,  Dor  to  do  so  himself,  on  any  subject  connected 
with  the  trial,  and  to  return  them  into  court  without  un- 
necessary delay,  or  at  a  specitied  time. 

View  of  premises.— No  person  caii  be  allowed  to  talk  to  the  iuiT 
daring  theli*  viewing  the  place  where  the  crime  was  conunittea— 53 
Cal.  61.  Visiting  the  scene  of  the  rex  gnt»  by  a  part  of  the  jury  after 
the  case  Is  committed  to  them  \s  groiiud  for  a  new  trial— 14  M.  T.  f^l\ 
18  Id.  179;  3  Parlcer  Cr.  B.  26;  otherwise  if  it  be  merely  casually— «4Md. 
368;  20  l6ua.311. 

1120.  If  a  juror  has  any  personal  knowledge  respect- 
ing a  fact  in  controversy  in  a  cause,  he  must  declare  the 
same  in  open  court  during  the  trial.  If,  during  the  retire- 
ment of  the  jury,  a  juror  declare  a  fact  which  could  be 
evidence  in  the  cause,  as  of  his  own  knowledge,  the  jury 
must  return  into  court.  In  either  of  these  cases,  the  juror 
making  the  statement  must  be  sworn  as  a  witness  and 
examined  in  the  presence  of  the  parties. 

1121.  The  jurors  sworn  to  try  an  action  may,  at  any 
time  before  the  submission  of  the  cause  to  the  jury,  in 
the  discretion  of  the  court,  be  permitted  to  separate  or  be 
kept  in  charge  of  a  proper  officer.  The  officer  must  be 
sworn  to  keep  the  jurors  together  until  the  next  meeting 
of  the  court,  to  suffer  no  person  to  speak  to  them  or  com- 
municate with  them,  nor  to  do  so  himself,  on  any  subject 
connected  with  the  trial,  and  to  return  them  into  court  at 
the  next  meeting  thereof.    [In  effect  April  9th,  1880.] 

.ASJ*'*^®'  °^  court  made  by  consent  of  defendant,  authorizing  a 
sheriff  to  receive  from  tlie  jury  a  sealed  verdict,. and  on  its  receipt  to 
allow  the  Jury  to  separate  until  the  session  of  the  court  on  the  f  oIloW" 
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Ing  morning,  la  not  an  error  of  which  defendant  can  complain— 46  OaL 
»7. 

1122.  The  jury  most  also,  at  each  adjoamment  of  the 
court,  whether  permitted  to  separate  or  kept  in  charge  of 
officers,  be  admouished  by  the  court  that  it  is  their  duty 
not  to  converse  among  themselves,  or  with  any  one  else, 
on  any  subject  connected  with  the  trial,  or  to  form  or  exr 
press  any  opinion  thereon  until  the  cause  is  finally  sub- 
mitted to  them. 

1123.  If,  before  the  conclusion  of  the  trial,  a  juror 
becomes  sick,  so  as  to  be  unable  to  perform  his  duty,  the 
court  may  order  him  to  be  discharged.  In  that  case,  a 
new  juror  may  be  sworn,  and  the  trial  begun  anew,  or  the 
jury  may  be  discharged,  and  a  new  jury  then  or  after- 
wards impanneled. 

1124.  The  court  must  decide  all  questions  of  law 

which  arise  in  the  course  of  a  trial. 

Coort  to  decide  qnestionB  of  law,  as,  the  admlflslblllty  of  eyldence. 
or,  a  severance  of  defendants  on  tlie  trial— 9  Ala.  137:  2  Ashm.  31;  40 
Ala.  74:  41  Id.  416;  7  Oratt.  619;  25  Id.  938;  10  Ind.  453;  39  Me.  78;  1  Lea, 
673;  7  R.  1. 1;  10  Ohio  St.  449;  7  Rich.  412;  13  Id.  316;  and  where  any 
material  cbsage  in  the  Indictment  Is  not  supported  In  law,  to  direct  an 
acquittal— 27  La.  An. 395;  see  16  Kan.  475;  lOAUen,  189;  66  Mo. 208.  See 
contra,  75  N.  C.  275;  67  Ga.  503;  50  Ala.  154.  See  6  Cal.  637;  and  post,  S 
1127,  and  note. 

1125.  On  a  trial  for  libel,  the  jury  has  the  right  to 
determine  the  law  and  the  fact.  [In  effect  April  9th, 
188a] 

1126.  On  a  trial  for  any  other  offense  than  libel,  ques- 
tions of  law  are  to  be  decided  by  the  court,  questions  of 
fact  by  the  jury;  and,  although  the  jury  have  the  power 
to  find  a  general  verdict,  which  includes  questions  of  law 
as  well  as  of  fact,  they  are  bound,  nevertheless,  to  receive 
as  law  what  is  laid  down  as  such  by  the  court.  [In  effect 
April  9th,  1880.] 

Questions  of  law.— The  Jury  cannot  decide  on  the  law,  nor  can 
thecourtsubmitsuchquestfoastothein— 49Cal.  56;  so.  pertinence  of 
evidence  cannot  be  submitted  to  the  Jury— 49  Cal.  56;  nor  the  applica* 


bllity  of  evidence  to  the  issues— 49  Cal.  56.   In  the  following  States 
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juries  are  bound  by  the  instructions  of  the  court  in  matters  of  law  in 
criminal  cases— see  53  Me.  328;  id.  548;  18  Ala.  U9;  16  N.  H.  325 ;  5  G 
185;  7  Mo.  607;  49  Ga.  482.  In  United  States  Goorts-l  Curt.  23 
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U27.  In  cbaTging  the  jurj,  tlie  court  must  state  to 
tbem  all  matters  of  latr  necessary  for  tbeir  iufonantion. 
Either  party  may  present  to  tbe  court  any  written  cliarge, . 
arul  request  tliat  it  lie  given.  If  the  court  tlilnka  It  correct 
and  pertinent,  It  must  be  given;  if  not,  it  must  be  refused. 
Upon  each  charge  presented  nnJ  given  or  refused,  the 
court  must  indorse  and  sign  Its  decision.  If  part  be  given 
Bud  pact  refused,  tbe  court  must  diatingoiali,  BLowing  by 
the  indorsement  nhat  part  of  the  obarge  was  giveo  and 
That  part  refused. 

atiBigs  of  lonrL—Tbe  court  mBr.breipreHCOnseDtot  the  defend- 
ant, or  uy  munial  consent  of  parUes,  cbam  orallT— ts  CaL  W4.  The 
EincliHi  Is  Ibnt  tbe  obuvB  ma  In  vHUin  nnlea*  tin  cootrarT 
■-II  CbL  133:  B  KL  HI t  III  Id.  eti  u>  MM,  I  urn,  lutHL  B.  aiid 
WUerea  written  cbuce  ma  n^KOtT  v^vhI,  an  mtrr  tlu( 
lit  cliuss  tiM  jnrr  oralv  mntbaconstnieil  oa  a  uiotiul  rooKnC 
toMinnflcliarBe-UDaLMr^liacaiinnt  of  ittfMUIaQtwlll  not  be 
prcsumad  IromlUa  abunceiwniaa  bla  Mlura  lo  object— 4>  CaL  99. 

reccntlT uolen  1* ertdraoe  cfaDllt,  li  error,**  ehuvlnvaiiisUicr  w 
fw4,lnTlalMlimtftliacautl[nllan-UCiU.»(iHliLlil!«ll4;n»i 
|M<M»,pualL  U>Jnage.laUidinn,midMatestaItatBaiuF- 
tlon  or  iho  feMlmaiiy  ta  laiinian  whkb  ti  in  nliituee  and  tmax  a 
njielltloa  of  tbe  tertUD^^  tbe  deteodaot  eannateomplaln— 1800. 
U.  In  IM  chuse.  Uu  ronit  miM  not  amme  a  fact  to  hava  been 
prored— 11  CaL  MS.  Tiw  eiliMBca  ol  a  fact  may  tend  to  prove 
aootber  nwt-«  OiL  ntt  bnt  tin  OMirt  eanaiit  eliante  to  tUi  c£et- 
UCaLlUt  llld,  HB|  tnt  onefaot  eaunot  bebiferTedfroinanotbe& 
wheraaleRia  preanupUon  ikie*  not  ezMf-H  OO.  Oi  N  Id.  mt  tS  l£ 
tUi  «>.UiofictotBbaiidonntsnt  tannot  be  dwrgea  inHn  tbe  exfst- 
oua  ot  other  facts— N  Cal.  lUL  Where  ueia  ina  soma  erldeuse. 
boireTer  eUitht,  tendluE  to  prove  tbe  eomuicltir.  It  Is  ertortarbaine 
that  tbers  was  no  ovlde nso  ol  tbnt  fact-lli^l.  eU.  It  In  not  enfBdtlit 
It  It  loercly  leads  to  lalaa  a  atuplclau  ot  tbe  irallt  of  accuaed— M  CaL 
«l,romnieiitluBoiimCal.4M.  T( tbere bo labstancliil  conflict  In  tbe 
jyiacnoo  as  to  a  material  fact,  and  It  bi  lea  c barE«  tbe  court  awnmet 
tbetKtu  proTed|H  ts  error-MCal.6l2j  4nid.  l«a;  >J_ld.  213;  30  10. 

tbe'erlduice  Wded  toJMnVe  that  defendaus  1^  aeveiaUy  engitea 


4si  tbsaim  S  ua? 

In  distinct  tnuuactlons,  to  charge  the  Jury  that  there  might  be  one 
game  conducted  by  two  dealers  at  the  same  time.  Is  error— 6  Fac.  C. 
I*.  J.  550.  if  there  is  no  evidence  to  prove  an  act  manslaughter  or 
excusable  homlcido»  it  Is  not  error  to  chanre  that  If  K.  was  intention- 
ally,  willf ally,  deliberately,  and  premeditatedly  killed,  it  is  murder  in 
the  first  degree,  otherwrlse  it  is  in  the  second  degree— 49  CaL  160.  The 
charge  must  be  taken  together.  It  is  not  necessary  to  Insert  in  each 
separate  instruction  all  the  exceptions,  limitations,  and  conditions 
which  are  inserted  in  the  charge,  taken  as  a  whole— 49  CaL  182;  48  id. 
93;  it  forms  no  part  of  the  Judgment  roll— 44  Cal.  598. 

Instrnctions.— The  defendant  has  a  right  to  a  full  statement  of  the 
law  from  the  court— 39  Ala.  664;  43  id.  340;  50  id.  117;  8  Gold.  339;  id. 
344:  6  Id.  300;  32Ga.515;  35  id.  241:  39  id.  684;  1  Idaho, 75:  42  Mo.  242: 
64  id.  191;  22  Ind.  247;  25  Iowa,  572;  83  Vt.  491.  Instructions  deemed 
necessary  either  from  the  course  of  the  argument  or  to  prevent  in- 
justice, may  be  given  by  tbo  court,  or  those  already  given  may  be  ex- 
plained—18  CaL  636.  The  court  is  not  forced  to  adopt  the  language  in 
which  counsel  may  couch  instructions  prayed  for.  but  may  recast,  and 
submit  them  In  his  own  termfit-49  Cai.  578;  30  id.  450;  1  Colo.  514;  12 
Ga.  293:  8  Iowa, 407;  19  id.  169;  36  Miss.  77;  3  Ind.  226;  4  Jones  (N.  C.) 
440;  36  Mo.  592;  9  Smedes  <&  M.  284;  84  Pa.  St.  158;  nor  is  it  bound,  if 
an  mstruction  asked  for  is  partly  correct  and  partly  erroneous,  to 
either  afflrui  or  repudiate  it  as  a  whole— 13  Ark.  318;  13  Fla.  636;  8  Iowa, 
407 ;  40  111.  488;  118  Mass.  1 ;  62  Mo.  596:  51  Me.  267;  10  Smedes  A  M.  192. 
The  court  imiy  modify  or  add  to  an  instruction  asked,  provided  the 
law  material  to  the  case  is  clearly  and  correctly  glven---30  Cal.  450;  32 
Id.  238:  25  id.  460;  47  id.  96;  but  a  verbal  modification  of  a  written  in- 
struction Is  erroneous— 8  id.  341. 

Instructions  must  be  supported  by  the  evidence— 6  Pac.  C.  L.  J.  556. 
There  can  be  no  instruction  unless  there  is  some  evidence  to  which  it 
applies,  on  some  rational  theoiy,  logically  deduced  from  such  evi- 
dence—1  Cal.  385;  6  id.  217;  IS  id.4&r;  24  id.  28;  27  id.  514;  80  id.  207; 
S2  Id.  204 ;  39  id.  691.  They  must  always  be  given  with  reference  to  the 
facts  proved— 16  Cai.  477;  24  id.  18;  27  Id.  609;  SO  id.  207.    The  court 

{>roperly  refuses  tu  submit  a  point  to  the  Jury,  on  which  there  is  no  ev- 
dence — (I  Cai.  237.  Where  instructions  asked  have  no  application  to 
the  case,  they  may  be  refused— 6  Cal.  214;  28  id.  282.  An  erroneous  in- 
Btruction  is  not  cured  by  a  correct  statement  of  the  law  in  another 
jMut  of  the  charge— 54  CaL  154. 

If  there  is  any  evidence  to  show  a  state  of  facts  which  would  Jostl- 
fy  the  killing  or  reduce  it  to  manslaughter,  it  is  error  to  Instruct  that 
the  burden  of  proof  is  on  the  prisoner,  to  disprove  guilt  by  pi-eponder- 
atlng  evidence— 49  Cal.  611.  It  is  error  to  instruct  that  if  they  find  a 
▼erdict  of  guilty  they  must  convict  the  defendant  of  the  offense 
charged  in  the  indictment— 63  Cal.  263.  The  intention  is  a  material 
Jact  to  be  found  by  the  Jury— 53  Cal.  268.  If  the  instructions  have  al- 
ready been  substantially  given,  the  court  may  refuse  to  give  them— 28 
Cal.  428;  30  id.  155:  although  it  is  better  for  the  court  to  give  them— 
27  Cal.  515;  80  id.  155.  Unless  clearly  covered  by  those  already  given, 
an  instruction  should  not  be  ref  used^-32  CaL  436:  see  27  id.  515;  32  id. 
282.  When  instructions  are  refused  because  similar  instructions  liave 
been  ahready  given,  the  ground  of  the  refusal  must  be  stated  in  the 
hearing  of  the  Jury-^  CaL  390:  see  13  id.  173;  27  id.  514;  17  id.  148;  but 
such  instruction  must  be  free  from  objection,  neither  ambiguous  nor 
obscure,  nor  calculated  to  mislead  or  confuse  the  Jury— 17  Cal.  430. 

The  court  may  tnstmct  as  to  what  amounts  to  deliberation— 43  CaL 
851 ;  and  that  in  deliberating  there  need  be  no  appreciable  time  be- 
tween the  intent  and  the  act— 43  id.  352:  34  Id.  211.  It  may  instruct 
that  testimony  has  been  Introduced  tending  to  prove  certain  matter, 
fmd  such  instruction  Is  not  an  expression  or  opinion  as  to  the  weigtre 
or  effect  of  the  evidence,  nor  as  to  what  fact  has  been  proved-49  CaL 


663.  An  liutractlon  npon  » trial  for  an  assanlt  with  Intent  to  Idll,  to 
the  effect  that  eyideuce  of  drunkenness  on  the  part  of  defendant, 
while  clearly  admissible  under  the  law,  should  be  received  with  great 
caution,  Is  not  erroneous— JiS  Cal.  592:  see  43  id.  344.  An'  instruction 
that  If  tbe  jury  "  believe  any  witness  had  sworn  upon  the  stand  will- 
fully, surreptitiously,  and  falsely,  in  respect  to  any  matter  material 
to  the  issue,  they  should  dlsresard  his  testimony  altogether/'  proper- 
ly ref  used—dS  Cal.  854. 

A  failure  to  inttmct  the  Jury  that  statements  made  to  the  prisoner 
are  not  admissible  to  prove  their  truth,  la  not  erroneous,  unless  re* 
quested  to  be  given— 53  Cal.  613;  32  id.  98;  48  id.  278;  49  id.  173.  Con- 
tradictory instructions  are  not  to  be  tolerated— 43  Cal.  552.  To  arrive 
at  the  meaning  of  an  instruction,  ail  the  Instructions  on  the  same 
point  must  be  considered>-d5  Cal.  201.  An  erroneous  instruction  is 
cured  by  another  instruction,  whereby  a  jury  was  prevented  Croni  be- 
ing misled  by  tbe  error— 55  CaL  202.  As  to  oral  instructions— aee  antet 
S  1083,  subd.  6,  note;  S  1176' 

1128.  After  hearing  tbe  charge,  the  jury  may  either 
decide  in  court  or  may  retire  for  deliberation.  If  they  do 
not  agree  without  retiring,  an  officer  must  be  sworn  to 
keep  them  together  in  some  private  and  convenient  place, 
and  not  to  permit  any  person  to  speak  to  or  communicate 
with  them,  nor  to  do  so  himself,  unless  by  order  of  the 
court,  or  to  ask  them  whether  they  have  agreed  upon  a 
verdict,  and  to  return  them  into  court  when  they  have  so 
agreed,  or  when  ordered  by  the  court. 

1129.  When  a  defendant  who  has  given  bail  appears 
for  trial,  the  court  may,  in  its  discretion,  at  any  time 
after  his  appearance  for  trial,  order  him  to  be  committed 
to  the  custody  of  the  proper  officer  of  the  county,  to  abide 
the  judgment  or  further  order  of  the  court,  and  he  must 
be  conmiitted  and  held  in  custody  accordingly. 

1130.  If  the  district  attorney  fails  to  attend  at  the 
trial,  the  court  must  appoint  some  attomey-at-law  to  per- 
form the  duties  of  the  district  attorney  on  such  trial. 

1131.  Upon  a  trial  for  larceny  or  embezzlement  of 
money,  bank-notes,  certificates  of  stock,  or  valuable 
securities,  the  allegation  of  the  indictment  or  informa- 
tion, so  far  as  regards  the  description  of  the  property,  is 
sustained,  if  the  offender  be  proved  to  have  embezzled  or 
stolen  any  money,  bank-notes,  certificates  of  stock,  or 
valuable  security,  although  the  particular  species  of  coin 
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or  other  money,  or  the  number,  denomination,  or  kind  of 
bank-notes,  certificates  of  stock,  or  valuable  security,  be 
not  proved;  and  upon  a  trial  for  embezzlement,  if  the 
offender  be  proved  to  have  embezzled  any  piece  of  coin 
or  other  money,  any  bank-note,  certificate  of  stock,  or 
valuable  security,  although  such  piece  of  coin  or  other 
money,  or  such  bank-note,  certiticate  of  stock,  or  valuable 
security,  may  have  been  delivered  to  him  in  order  that 
some  part  of  the  value  thereof  should  be  returned  to  the 
party  delivering  the  same,  and  such  part  shall  have  been 
returned  accordingly.    [In  effect  April  9th,  1880.] 
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CHAPTER  HL 

CONDUCT  OF  THS  JUBY  AFTBB  THB  CAU8B  IS  SUBaHTTXD 

TO  THBM. 

S  11S5.  Boom,  etc.»  for  Jury  after  retirement. 

I  1136.  Accommodations  for  Jury  wben  kept  togetber. 

S  1137.  Wbat  papers  the  Jury  may  take  with  them. 

I  1138.  After  retirement,  may  return  Into  court  for  Information. 

S  1139.  If  Juror  after  retirement  become  sick,  etc. 

I  1140.  Not  to  be  discharged  unless  there  is  no  prolmbillty  that  tbsy 

can  agree.  ^ 

S  1141.  When  dlschiwged  without  verdict,  cause  to  be  again  tried. 

S  1142.  Court  may  adjourn  during  absence,  but  deemed  open. 

S  1143.  Final  adjournment  discharges  Jury.   CBcpealed.] 

1135.  A  room  mast  be  provided  by  the  supervisors  of 
each  county  for  the  use  of  the  jury,  upon  their  retirement 
for  deliberation,  with  suitable  furniture,  fuel,  lights,  and 
stationery.  If  the  supervisors  neglect,  the  court  may 
order  the  sheriff  to  do  so,  and  the  expennes  incurred  by 
him  in  carrying  the  order  into  effect,  when  certified  by 
the  court,  are  a  county  charge. 

Necessaries  to  be  furnished.— It  is  the  duty  of  tbecomrt  to  see  that 
tbi>  Jury  Is  provided  with  uiediciue  and  other  conyenieuces  or  neces- 
Muies-^  Oa.  (>96;  see  1*01.  Code,  i  4344,  subd.  3. 

1136.  While  the  jury  are  kept  together,  either  during 
the  progress  of  the  trial  or  after  their  retirement  for 
deliberation,  they  must  be  provided  by  the  sheriff,  at  the 
expense  of  the  county,  with  suitable  and  sufficient  food 
and  lodging. 

1137.  Upon  retiring  for  deliberation,  the  jury  may 
take  with  them  all  papers  (except  depositions)  which  have 
been  received  as  evidence  in  the  cause,  or  copies  of  such 
public  records  or  private  documents  given  in  evidence  as 
ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the 
person  Laving  them  in  possession.    They  nuxy  also  take 
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ivith  tbem  the  Tnritten  instmctions  given,  and  notes  of  the 
testimony  or  other  proceedings  on  the  trial,  taken  by 
tbeniselves,  or  any  of  them,  but  none  taken  by  any  other 
person. 

What  jury  tbulj  take.— The  jury  are  entitled  to  take  out  with  them 
such  paperii  and  instruments  of  evidence  as  have  been  admitted  in  tbe 
case— ei  HI.  8i>5;  but  if  others  are  taken,  and  which  lead  to  a  conviction. 
It  will  be  cause  for  setting  aside  the  verdict— 10  Allen,  184;  10  Ark.  508: 
1  Id«iho,  114;  5  Mass.  405;  38  III.  527;  4  Wash.  C.  C.  148;  3  Johns.  252;  2 
Teates,  273;  20  Kans.  643;  10  Rich.  212;  6  Ben.  238;  34  Leg.  lut.  204.  It 
Is  error,  in  a  criminal  case,  to  permit  the  Jury,  on  retiring,  to  tako  with 
them  Instructions  refused  by  the  court;  but  If  such  refused  instruc- 
tions are  asked  by,  and  favorable  to,  the  defendant,  the  fact  that  tbe 
fary  takes  them  cannot  prejudice  him— 0  Pac.  C.  L.  J.  938. 

Return  for  information.— After  retiring,  the  Jury  may  return  into 
court  for  information— 53  Cal.  575.  This  section  does  not  authorize  an 
oral  charge— 53  Cal.  575;  seo  ante,  %  1093,  subd.  6  and  note.  It  is  a  fatal 
error  for  a  Jury  to  return  into  court  and  receive  instructions  in  the 
absenvo  of  defendant's  attorney,  or  without  proof  of  notice  to  lUm  of 
their  return— 37  CaL  276. 

1138.  After  the  jury  have  retired  for  deliberation,  if 
there  be  any  disagreement  between  them  as  to  tbe  testi- 
mony, or  if  they  desire  to  be  informed  on  any  point  of  law 
arising  in  the  cause,  they  must  require  the  officer  to  con- 
duct them  into  court.  Upon  being  brought  into  court, 
the  information  required  must  be  given  in  the  presence 
of,  or  after  notice  to,  the  district  attorney  and  the  defend- 
ant or  his  counsel,  or  after  they  have  been  called.  [Ap- 
proved March  30th,  in  effect  July  1st,  1874.] 

1139.  If,  after  the  retirement  of  the  jury,  one  of  them 
be  taken  so  sick  as  to  prevent  tbe  continuance  of  his 
duty,  or  any  other  accident  or  cause  occur  to  prevent 
their  being  kept  for  deliberation,  the  jury  may  be  dis- 
charged. 

Discbarge  of  jury.— A  discharge  of  a  Jury  from  sickness  or  any  other 
accident.  Is  not  a  bar  to  further  prasecution  for  tbe  same  offense— 41 
Cal.  215;  48  id.  JSB.  The  discretion  of  tbe  court  to  discharge  the  Jury 
must  be  exercised  upon  some  kind  of  evidence,  and  the  Judgment  on  t  he 
point  should  l>e  expressed  lu  some  form  on  the  rec<nrd— itTCal.  327;  see 
ante,  S  1017,  subd.  4  and  note. 

1140.  Except  as  provided  in  the  last  section,  the  jury 
cannot  be  discharged  after  tbe  cause  is  submitted  to  tbem 
until  they  have  agreed  upon  their  verdict,  and  rendered 
it  in  open  court,  unless  by  consent  of  both  parties,  entered 
upon  the  minutes,  or  unless  at  the  expiration  of  such 
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time  as  the  court  may  deem  proper,  it  satisfactorily 
appears  tliat  there  is  no  reasonable  probability  that  the 
jury  can  ag^ree. 

Discharge  by  consent.— Tf  the  jury  is  discharged  with  the  consent 
of  tliH  (lefciidant.  because  unable  to  s^ee.  It  is  not  an  acquittal  of  de- 
ffMid:uit— 41  (*al.  214:  and  tlie  prisoner  is  not  entitled  to  discharge  on 
kiiiH'aacunmsinsuchAcase — II  Cal.219.  In  caseof  failure  of  the  inry 
to  a^ree.  the  proper  coarse  is  to  call  them  into  court  and  have  them 
ainioiince  their  inability  to a^^ee.  and  then  discharge  them— 48  Cal.  334. 
Tlie  jury  may  be  discharxed  without  rendering  a  verdict,  on  consent 
of  botii  parties— 38  CaL  4<».   See  antet  S  i017,  subd.  4,  note. 

1141.  In  all  cases  where  a  jury  is  discharged  or  pre- 
vented from  giving  a  verdict  by  reason  of  an  accident  or 
other  cause*  except  where  the  defendant  is  discharged 
during  the  progress  of  the  trial,  or  after  the  cause  is  sub- 
mitted to  them,  the  cause  may  be  again  tried.  [In  effect 
April  9th,  1880.] 

See  41  CaL  215;  and  see  post,  S 1181. 

1142.  While  the  jury  are  absent,  the  court  may  ad- 
journ from  time  to  time,  as  to  other  business,  but  it  must 
nevertheless  be  open  for  every  purpose  connected  with 
the  cause  submitted  to  the  jury,  until  a  verdict  is  ren- 
dered or  the  jury  discharged. 

Adjournment.— A  district  judge  may  adloom  a  general  term  in 
one  county  over  an  intervening  term  in  another  coun&.  and  the  term 
so  adjourned  Is  a  continuation  of  the  regular  term— 42  Cal.  19. 

1143.  Xlepealed.    [In  effect  March  12th,  188a] 


V 
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CHAPTER  IV. 

THB  YERDICT. 

S  1147.  Return  of  jury. 

S  1148.  Appearance  of  defendant. 

S  1149.  Manner  of  taking  Terdict. 

S  IISO.  Verdict  may  be  general  or  speclaL 

S  1151.  General  verdict. 

S  1152.  Special  verdict. 

S  1153.  Special  verdict,  bow  rendered. 

S  1154.  Form  of  special  verdict. 

S  1155.  Judgment  on  special  verdict. 

S  1156.  When  special  verdict  defective,  new  trial  to  1>e  ordered. 

S  1157.  Jury  to  find  degree  of  crime. 

S  1158.  Jury  may  find  upon  charge  of  previous  conviction. 

S  1159.  Jury  may  convict  of  lesser  offense,  or  of  attempt. 

S  1160.  Verdict  &s  to  some  defendants,  new  trial  as  to  others. 

S  1161.  Court  may  direct  a  reconsideration  of  the  verdict. 

I  1162.  When  Judgment  may  be  given  on  informal  verdict. 

S  1 163.  Foiling  the  Jury. 

I  1164.  Recording  the  verdict. 

S  1165.  Defendant,  when  to  be  discharged. 

S  1166.  Proceedings  upon  conviction  or  special  verdict. 

S  1167.  Proceedings  on  acquittal  on  ground  of  insanity. 

1147.    When  tlie  jary  have  agreed  upon  their  verdict, 

they  mast  be  conducted  into  court  by  the  officer  having 

them  in  charge.    Their  names  must  then  be  called,  and  if 

all  do  not  appear,  the  rest  must  be  discharged  without 

giving  a  verdict.    In  that  case  the  action  may  be  again 

tried  at  the  same  or  another  term. 

Retnm  of  jurors  into  court.— Irregularity  In  not  first  calling  over 
their  names,  does  not  prejudice  the  defendant,  if  the  Jurors  are  all 
present  and  had  agreed— 44  CaL  542. 

114&  If  charged  with  a  felony,  the  defendant  must, 
before  the  verdict  is  received,  appear  in  person.  If  for 
a  misdemeanor,  the  verdict  may  be  rendered  in  his  ab- 
sence.   [In  effect  April  S^th,  1880.  ] 


•S6:  liiitcitberRisa 

U49.  When  tbe  Jury  nppear,  tliey  mnst  be  anked  by 
tlia  court,  nr  clerk,  nlietlior  Ibey  liiiTB  agteed  upon  their 
vunilct,  and  if  tbe  ForeiaDa  HQswers  in  tita  afflrnuitivo, 
tiii'y  iQiist,  on  being  ntqulreil,  declare  tLe  same. 

1150.  TLe  Jiiry  msy  render  a  general  Terdlct,  or,  wlien 
tlipy  itni  in  tloutttas  to  tbe  Irgul  elTfCtof  the  factx  proT-eil, 
tiiey  may,  except  uiion  a  trial  for  libel,  find  a  special 
verdict.    I  In  effect  April  JHli,  ISBO. ) 

nnii^t  ihii  Junr  ihnt  Ihey  lui'e  tho  dlnTCtlon  lo  render  either  »  gen- 
«niJ  or  "imiaf  v.rdkl— 31  Cat  tOJ.  TBo  only  widlct  Ln  a  crtmlniU 
c«^e  that  A  ill  ty  ran  reader  oodertbe  bkwi  oi  Lonlaluis  u  a  eeneiu 
T«rdlcl-i;i^  An.  11. 

1151.  A  general  verdict  npon  a  plea  of  not  guilty  ia 
Ollher  "guilty"  or  "not  gnilty,"  whicli  imports  a  con- 
Tlction  or  acquittal  of  tbe  offense  cbarged  In  tbe  indict- 
tnent.  Upon  n  plea  of  a  former  conviction  or  acqaittal  of 
tl  10  name  offense,  it  1»  either  "for  the  people"  or  "for  tbe 
defenilnut."  Wben  tbe  defendant  la  acquitted  on  the 
gronnd  that  be  waa  insane  at  tbe  Ume  of  the  commission 
of  tbe  act  charged,  the  verdict  must  be  "not  eiiilty  by 
reason  of  insanity."  When  tbe  defendant  is  acquitted  on 
tbe  crouud  of  variance  between  the  indictment  and  tbe 
proof,  tlia  verdict  must  be  "  not  guilty  by  reason  of  vari- 
ance between  indictmeut  and  proof."  [Approved  March 
30th.  in  effect  Jttly  1st,  1871.] 

Oanaral  tardlct.— Tha  verdict*' gMlIP" to  —lunil  torafer  to  tiw 
Inillriiueut  to  Hliich  It  to  a  nHMmse— NHL  n.  TUnajniyrctunua 

Knent  viTdin  uina  u  iDatemuut  cootalDiUt  WvoiU  eoontt.  It  «111 
enaniiietltnuilinrtimaittbeprliaiwrEnlltrm  lU— UConn.  Mi 
kAliMi  I  v.  Va.  197;  or  that  fiie  flndtng  wsa  oa  tlie  Rood  coiul. 
vhwa  UiA  ottter cmDt  mu  Imd-S  Cliff. JS;  llIeLewjDli  U tuX 
£ti»Ali>.»*iUlU.sn)SII,Hoti.»:SHnn!pli.llH|*Helik.lin;  M 
Uus.  Ill:  II  ^Ick.  Hi  I  Ired.  371;  i  Blcli.  KliU  AaeSta  2  U.  Ub 


§1192  { 


jicieao.Miii'a'cilfl.ra;  B^et.?ii6;  imcltSOi  li»Mas3.2M!  W^ab. 


A  Terdlct  of  goiltf  on  oue  count,  aaylng  aothlnK  Aa  to  otbor  couatA, 
ila.'iOO:  g  Lel^  627;  i<  Ind.  aLSTSs 


ld.\oii«t  id.  4^1 
IZSlMN.T.lOO;! 
CM-m  MWU.4<ft 
meiit-«CBl.».   II 


hPa.  BC^liSj  Id.  tH;»  BmeieaA  M.  7iv^:2Vb. 
'"  '  lenUcl  does  not  cure  tlia  defects  of  Bu  ludlct- 
meLua1>e  as  to  ibe  venae  bavlag  been  proved, 
la  eluded  In  tbe  iDdletmeiit "— U  Cat  tx. 
vndlet  aDqaUtUw  debnduit  of  forging  ud  otterliui  an  Indorw- 
itlSDOtintnnppeliipimiinrDiaMeraHiiiida— 38CBLMn.  FlndlnK 
irnlltrvIioIinotnuudliiUBiiMUctiuent  Is  an  acqnltud  of  Uia 
Dsnea-ll  (W.tfli  kotwlwi  Dm  true  wuneww  discovered  *nd 
lMiUetilal,ltliDMBt>WTirUiwe-HVal.l89.  Tbeproeedura 
mdeiliig a gtamlnmSei aaat  M  in  open  unit,  and  In  (ba/'~ 


tendjut^  pnnBata  liAA.«W;«»ltl«».jlBi  sa  hLsSj 

A  inittfln  ffanoMl  vardlct  Is  Irrenitar.  and  tbe  conrt  mar  reanlTQ 
tt  toMmadeoMlT— li6Uass.ni3;Sti  Ufss.  IM;  Id.  TUi;  leN.ITs^S: 
nliHLM:bDt*MT90blaBt.e79.  i.  general  verdict  imp] 1 09  Ibat  all 
uels  Tell  pleided  aie  tonad  In  manner  and  form  as  cliBnn.'d— Ift  Barb. 
119;  »  nt.  2B;  «  lod.  «Mi  leo  n  OtiLa  8t.  XH:  and  tbo  wordi  "  ai 
cunKd  In  tbe  iDdlctmenE  "  are  mere  surplusage— 13  Iowa,  tx.  Anv 
■ddlttoatoagvnenilTenUcE  maybe  recarded  as  lurplusage-M  CaL 
'U>iniU.«gaee2  Va.  Cas.  ifl;  29  tld.  CM;  i  Veates7l41.    Bo,  a 


m«r  Older  It  to  be  tecon 
,  SXk.  An.  S7(  M  4H.  Sis. 

Sealed  T*KUetr-Tbe  coort  may.  witli  the  defendant's  eonKnt,  par- 
mil  tbe  Inry  to  eepante  aad  brfoR  In  a  sealedvenllcl— WCaLSR;  1 
BlacU.IH;  MEl-Ssfl;  Sllnd.4iariUMttss.3T:  63  Me.  WO:  6  McLean, 
MB;  BPblla.SK.  Tbe  defendant  Is  entitled  to  bavoUioJarj  present 
allUrendlUoD-BUcLean.lU;  32IlL4flSi  U Ind. SCO;  £Ulcti.e). 

1ZS2.  A  special  Teidict  Is  tbal  by  which  the  jary  find 
tha  fa^ta  only,  leaTlnj;  tbe  Jadgment  to  the  court.  It 
must  present  tbe  conclasions  of  fact  bb  established  by  tbe 
«Tldence,  and  not  tbe  evidence  to  prove  them,  and  these 
conclusions  of  fact  must  be  so  presented  as  that  nothing 
-nmalnsto  thaconit  bat  to  draw  conclusions  of  law  npon 

SpecUl  Tordlet.— If  there  Is  a  plea  of  "  not  gnlltr,"  and  a  plea  of 

former  eoniletloii,  tbe  deteadsnt  b  entitled  to  a.  Terdlct  on  eacli  plea 
—41  CaL  170.    If  tbe  verdict  Is  "galltir"  alone,  no  judamant  of  eoo- 
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1153.  The  Bpeeial  verdict  mnst  be  reduced  to  >vritiQg 
by  the  jury,  or  in  their  presence  entered  upon  the  minntea 
of  the  court,  read  to  the  jury,  and  agreed  to  by  them, 
before  they  are  discharged. 

Verdict,  how  rendered.— If  the  jury  Is  dlscharsed  before  the  veiw 
diet  Is  entered,  the  prisoner  ought  to  be  dischargeo-^  Fac.  C.  I4.  J.  6S. 
See  ante,  $  1151;  ana  pott  A  1181,  and  notes.  If,  wbQe  the  jmy  is  ont 
deliberating,  the  judge,  without  calling  the  Jury  Into  court,  adjoumB 
the  term,  it  is  equiyaleiit  to  an  acqQittal-48  CaL  329.  See  aaUt  S  101^ 
note. 

1154.  ThelBpecial  verdict  need  not  be  in  any  particu- 
lar form,  but  is  sufficient  if  it  present  intelligibly  the 
facts  found  by  the  jury. 

Form  of  verdict.— The  court  shonld  direct  the  Jury  to  retnm  Uieir 
verdict  in  proper  form— 53  CaL 627.  "We,  the  jurors,  agree  that  de- 
fendant is  ffunty  of  murder  in  the  second  degree,"  is  good  in  sub- 
stance and  form— 49  Cal.  242.  **  We,  the  jury  in  the  case,  do  find  a  veir* 
diet  for  manslaughter,"  is  suiacient— 49  Cal.  427;  48  id.  559.  An  in- 
formal verdict  is  sufOlcient,  if  it  can  be  clearly  understood  as  being'a 
general  verdict  of  guilty  or  not  guilty— 48  C.tL  550.   The  verdict  must 

H'Ty  the  offense,  or  some  offense  included  within  the  offense 
ed,  or  judgment  of  conviction  will  be  reversed— 53  Cal.  627.  The 
may  amend  a  verdict  in  form,  so  as  to  meet  the  requirements  of 
the  law,  at  any  time  while  the  Jury  is  before  it,  and  under  its  control— 
6  Pac.  C.  L.  J.  823.  In  a  prosecution  for  embezzlement,  the  verdict 
**  We,  the  jury,  find  defendant  ffuilty.  as  indicted,  to  the  sum  of  ^)0»" 
though  not  artistically  worded,  is  sufficient  in  substance— 6  PaOb  C.  L. 
J.  968.  Where  there  are  several  counts,  the  accurate  practioe  Is  to  flxid 
specially  on  each  count— 76  HI.  380. 

1155.  The  court  must  give  judgment  upon  the  special 
verdict  as  follows: 

1.  If  the  plea  is  not  guilty,  and  the  facts  prove  the 
defendant  guilty  of  the  offense  charged  in  the  indictment, 
or  of  any  other  offense  of  which  he  could  be  convicted 
under  that  indictment,  judgment  must  be  given  according- 
ly. But  if  otherwise,  judgment  of  acquittal  must  be  given. 

2.  If  the  plea  is  a  former  conviction  or  acquittal  of  the 
same  offense,  the  court  must  give  judgment  of  acquittal 
or  conviction,  as  the  facts  prove  or  fail  to  prove  the  for- 
mer conviction  or  acquittaL 

Judgment.— A  Judgment  of  conviction  should  he  certain  and  HnA, 
and  subiect  to  no  future  decision  or  continjgency— 1  Blackf.  97.  It 
should  state  that  the  plea  of  the  prisoner  preceded  the  selectfamsoa 
swearing  of  the  Jury— 1  Ala. 65ft.  Pates  maybe  given  in  figure8-24 
Ala.  672.  The  day  ofthe  execution  of  the  sentence  of  death  ^onld  not 
be  inserted  in  the  Judgment,  but  in  the  warrant  forthe  execution— SB 
Cal.  99;  45  id.  187.  A  judgment  may  be  erroneoos  In  jMot,  but  validas 
to  the  residue-^  conn.  82;  1  Cowen,  144.  A  convictfota  of  a  lesMr 


ill  vuuuci.  U  115&-7 

(MeoMt  b  in  MQnltlal  ot  everr  other  offenw  ot  *  blgber  enda  bKlud- 
gdlnt)iectui^e-<Cx].Mi.    Baev«l,SllM!  onfc, OOlii. aubd. J. 

1156.  If  the  jtuy  do  not,  in  a  special  verdict,  pro- 
nouQce  Affltmatlrel;  or  negaUvely  on  the  (acta  necesaar^ 

.  to  enable  the  conrt  to  give  jadgment,  or  If  they  find  the 
evidence  of  facta  merely,  and  not  the  coDClUBions  of  fact, 
from  the  evidanca,  aa  establiahed  to  their  aatiaf actlou,  the 
conn  mnat  order  a  nevr  trial. 

Safadiva  vanllst.— A  lerdlct  fatally  defectlTe  Is  ■  nnUltj— 11  W. 
Ta.N3;  II  Plck-MSi  la  AI>.IM.  Wbeo  tlia  rerdlct  la  tasenslble, la- 
raOcteat.  or  c«itnrT  to  tha  erlileiice.  tba  prwittce  la  lo  tet  It  aalde, 
BlulEnuitBnfli>irlaU31Plck.MU;  ^1  lcnn,%!3:  MRIch.iiMi  »aera. 
Altriui  Kslitlla.MjlOOIilo.M:  SGrUt.cn:  MUM.a»!  ^M.mi 
bit  mere  derlal  arnna  will  not  iiuke  aT^dUt  iiu«iulble-3)  Cal.  Uii 
Ufia.B. 

yaidlal  sBatruT  to  •videnoa.— A.  Tsidlct  eaatnir  to  tba  velgfat  oE 
CTlaeiice«lUlieaUaaiaa--on{>,>H:  llCMm.WsJiDairilsrTlMIL 
MtUIILmi  ILel^TWitKott  ABIoOr»litHuDplLU)i  IHo. 
flli  tnekfttt.  In  «aM  flit  aiaaD-u  Cami.  Atl  tor  MBbia  alttnd 
■wte-^RdbWi  tor iurt£yr hog* wltb Intanc to aHaT-l »£ 417;  for 
ncelnnB  atinen  gDMIiroo  toe  Qoeatlan  ot  artratsr-S  HuDPlk  H>i 
M  B  cbanre  ot  iaooad  nffeiae,  with  no  pRMt  of  UeDtltj  of  detaiaun 
-SF*A.JSi  aT,iiliaTetlMaaiviit<fcHE»inanotpToi«a-StalBh,TMi 
ltiaBn.»a.  KHowerar.thnabecoiifllotlueTUeDeeoBliaSBMei, 
md  UnqneaUoi  be  one  c<  dmbt the ratSot wlUgnialttltr twHr- 
■itnad  to  Mna-na  H  QiL  IHi  It  10.  HliJ  Sd>.  fi^llKar.  «f:  I 
BUaU.  a»|4tDd.  MOi  « Id.  Iffi  I  Ioin,SWi  U  Id.  n:  1  Hunplk  St: 

(n.is:!:  <alla.st9:  u  AilciMi  *>Ho.W!;  aAik.ell;  IKtuklMt 
alStt.II1li  •eecflUra.TimtT.   See II>w TBtAL,iio((, )  1181. 

1157.  Whenevei  a  dimo  is  distlnguiahad  into  degrees, 
die  jury,  if  they  convict  the  defendant,  must  find  the 
■degriio  of  llio  crime  of  wliicli  lie  in  fiiiiUy 


WSli.W.    'Illr),qi 
nn^ditennliia  t- 
ne  aWroa  o  _ 


araiiSilrM'-T-, ,.,■. .,,„,. „.... .  .,1, - ,., „ 

«Cal.l';B:  IdMa.'niMl  IO.iW'd'.'';!):iri'>'conn.Mi~11iU.I.'siJ:  l  H 
St;  Wright!  ^^:  3  Olilo  St.  m;  M.  lUI;  »  Id.  ed;  to  Olilo  k.  * 
OtarkB,!}!!;  ITInna,.t:,i;  K Mich, :;:3;  ailWla-HT:  IKan,  113:  HM 
tYnt-m,  17  Alo.B10i  10iil.ij.Wi  HU-MUi  8  Ho, MS;  Mld.llii.,  .. 
1&.IH,-  loNer.SBSi  iToa.<9T)  3Sli1.£!i. 

'  MlnUiaTanlletaileabnatlonof  tbodfKTae, 


baniH 

■.IHl  ■ 

'^iDmea  w  aw,  u  voiu— w 

IM;MHldl.tUi.  Jolutdf 


It.  «U  •  Id- on  1  a  Ala.  in  J  H  iii£  441 :  a  uo.  •o: » t  a. 

t  Uli  M.  K;  lit  Hin.  IHi  liuila,  dt.   A  voiUct  In^ 
'it  tltntlwt  aothorlied  by  law,  la  void— I* 


fendxiu  mu  be  convicted  of  dlflerenc  degiesi-t  Badi,  DHi  91  :k.  t. 
12»;lCuab.^;  lOIMua.  14;  kiHau.4(H. 

1158.  Whenever  the  fact  of  a  previous  conviction  of 
another  offense  is  charged  in  an  indictment  or  informa- 
tion, the  jnry,  If  the;  find  a  verdict  of  guilty  of  the  offsniie 
vith  which  ha  ia  charged,  mnst  also,  unless  tlie  ansnrer 
of  the  defendant  admita  the  cbarse,  find  whether  or  not 
he  has  Buffeted  such  previous  conviction.  The  verdict  of 
the  jur;  npoQ  a  charge  of  previous  conviction  may  be: 
"We  ilnd  the  charge  of  previous  convictioQ  trae,"  or, 
"  We  £nd  the  charge  of  previona  conviction  not  true,"  as 
they  find  that  the  defendant  has  or  has  not  suffered  ench 
conviction.      In  effect  April  0th,  ISSa] 

Prsviom  ooartction,— XhBJnry  may  fluil  upon  tbe  charBO  of  a  pmvl- 

purty  on  trial  with  the  party  In  iiroceedlngg  reaiutlng  In  Ills  prior  cod- 
vtctlau.laaquestLouof  factfortlia]ui]'-4;MiLigTi  USecK.AB.Wi 
KQ^I-U.    Sea  imlc.  a  msei. 

1159.  The  jury  may  find  the  defendant  guilty  of  any 
offense,  the  commission  of  which  is  necessarily  included 
in  that  with  which  he  is  charged,  or  of  an  attempt  to  com* 
mit  the  offense.    [In  effect  April  9lh,  1880,1 


Jli^Kii;'"  "'oid."  ^^^^^!i!  Gs"'^  Hsvw.  "ui^  SarTipei^Hii:  'ij 
Oblo  St.  U6;  a  E.  L  ISSi  but  Ihera  cannot  ordinarily  Tie  a  conrtc- 
tloii  or  n  minor  oSen»,nat  Included  In  tbs  oSenie  cbanced-sa  m.  479: 
7  HSH.  lUi  U  Pkk.4W|  21  Weud.  ITSj.  I  Hlll.Ki  1 H.  T.  I79j  79  Pa.  St. 
U3:  7  Sen:  *  B.  W|  iVttoi.iaij  3  ^t  H4: 14^.  m-.  so  ii.  J.  L.  lU; 
BOkti>,l:ld.ietItIi!e,J3l:skcCbrd,l»):34Hlcli.»J;eEni.7l2:Bee 
irDrt«iiBlee.UItimek.4T0.  AcoDTlctlonotBleaBeroffcnBsIsan 
■cqalttal  or  tba  gteater-i  CsL  n«:  S  Id.  278:  »  id.  m.  Bte  aau.  Si 
11^  IIM  and  Dols. 

1160.  On  an  indictment  or  information  againat  aev- 
eral.  if  the  juiy  cannot  agree  upon  a  verdict  as  to  all, 
they  may  render  a  verdict  aa  to  those  in  regard  to  whom 
they  do«sree,  on  which  a  Judgment  must  be  entered  ac- 
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ooidiDgly,  and  the  case  as  to  the  others  may  be  tried  by 
another  jury.    [In  effect  April  9th,  1880.  ] 

XTerdict  as  to  codefendant.— Convictions  of  codefendants  are  sey- 
eral— 2  Ired.  402;  32  Miss.  406;  49  Yt.  437.  A  conviction  of  a  joint 
offense  can  only  be  on  evidence  of  Joint  guilt— see  14  Ohio,  386;  14 
Gray,  57.  One  may  be  convicted  and  the  other  acqultted->6  Sere.  & 
B.  5n:  12  Mass.  313;  15  Abb.  Fr.  147;  8  Blackf.  205;  34  Tex.  230:  lOliio. 
441 :  29  Pa.  St.  429;  14  B.  Mon.  310.  m  cases  of  conspiracy  and  riot— see 
6  McLean,  513;  1  Hill,  361 :  10  La.  An.  696;  2  Asbm.  31 ;  5  Pa.  St.  73.  On 
a  joint  indictment  against  two,  proof  that  the  offense  was  committed 
severaUy  will  not  sustain  a  convlctiou  of  either  or  both— 44  Ala.  414. 

1161.  When  there  is  a  verdict  of  conviction,  in  which 
it  appears  to  the  court  that  the  jury  have  mistaken  the 
law,  the  court  may  explain  the  reason  for  that  opinion, 
and  direct  the  jury  to  reconsider  their  verdict,  and  if, 
after  the  reconsideration,  they  return  the  same  verdict,  it 
must  be  entered;  but  when  there  is  a  verdict  of  acquittal, 
the  court  cannot  require  the  jury  to  reconsider  it.  If  the 
jury  render  a  verdict  which  is  neither  general  nor  special, 
the  court  may  direct  them  to  reconsider  it,  and  it  cannot 
be  recorded  until  it  is  rendered  in  some  form  from  which 
it  can  be  clearly  understood  that  the  intent  of  the  jury  is 
either  to  render  a  general  verdict  or  to  find  the  facts  spec- 
ially,  and  to  leave  the  judgment  to  the  court. 

Axnendment  of  verdict.— Where  the  verdict  is  not  responsive  to  the 
offense  charged,  it  will  be  sent  back,  and  a  verdict  responsive  will  be 
directed— 73  M.  G.  44.  Until  the  jury  are  discharged  a  verdict  may  be 
amended,  but  not  after  their  discnarge— 31  Cal.451;  11  Ohio,  473;  see 
10  Gray,  1 1 ;  2  Gratt.  508 ;  22  Ga.  21 1 ;  5  .jT  J.  Mar.  675 ;  and  any  inf  onnal« 
i^,  uncertainty,  or  impropriety  may  be  amended  before  they  separate 
— 19Cal.426;  lNev.543:  26  Ga.  593;  2  Gratt.  658;  2  Ashm.91;  SSMlss. 


See  aaUt  S  HU,  note. 

1162.  If  the  jury  persist  in  finding  an  informal  ver- 
dict, from  which,  however,  it  can  be  clearly  understood 
that  their  intention  is  to  find  in  favor  of  the  defendant 
upon  the  issue,  it  must  be  entered  in  the  terms  in  which 
it  is  found,  and  the  court  must  give  judgment  of  acquit- 
tal. Bat  no  judgment  of  conviction  can  be  given  unless 
the  jury  expressly  find  against  the  defendant  upon  the 
issue,  or  judgment  is  given  against  him  on  a  special 
verdict. 

1163.  When  a  verdict  is  rendered,  and  before  it  is  re- 
corded, the  jury  may  be  polledj  at  the  request  of  either 
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paTly,  in  whicb  ease  they  must  be  sererally  asked 
whether  it  is  their  verdict,  and  if  any  one  answer  in 
the  negative,  the  jury  must  be  sent  out  for  further  de- 
liberation. 

Polling  jnrf.— Either  party  may  require  that  the  jury  be  poUed— 6 
McLean.  182;  11  lud. «»:  H  Ired.  S^M;  52  Oa.  478:  11  Ohio.  472;  77  N.  G. 
iH»;  1  Wend.  91;  ti  Wla.  fU5;  so,  of  the  court  on  its  own  motion— 31  Ark. 
196.  If  any  Juryman  dissent,  the  verdict  is  a  nullity,  and  the  Jury 
must  airalu  retire  for  deliberatiou— Breese,  100;  1  Bail.  3;  26  Ala.  107; 
ft  J.  J.  Mar.  676:  but  not  if  the  dissent  be  withdrawn— 6  Tex.  Ct.  App. 
131;  and  see  6  McLean,  86;  11  Ind.  668;  23  Mich.  63. 

1164.  When  the  verdict  given  is  such  as  the  court 
may  receive,  the  clerk  must  immediately  record  it  in  full 
upon  the  minutes,  read  it  to  the  jury,  and  inquire  of  them 
whether  it  is  their  verdict.  If  any  juror  disagree,  the 
fact  must  be  entered  upon  the  minutes,  and  the  juiy 
again  sent  out;  but  if  uo  disagreement  is  expressed,  the 
verdict  is  complete,  and  the  jury  must  be  discharged 
from  the  case. 

Recording  verdict.— Unless  it  appears  that  defendant  may  have 
been  prejudiced  in  respect  to  a  substantial  right,  the  failure  to  record 
the  verdict,  read  It  to  the  jury,  aud  ask  if  it  Is  their  verdict.  Is  not 
fiatal  to  the  Judgment— 6  Pac.  G.  L.  J.  968.  A  verdict  does  not  become 
flnal  until  recorded  in  the  miuuces— 6Pac.  G.  L.J.  65;  and  Judgment 
cannot  be  pronounced  on  it-  Id.  If  the  Jui7  is  discharged  before  the 
verdict  is  entered  on  the  minutes,  the  prisoner  shouldf  be  discbaiged 
-4  Pac.  G.  L.  J.  65. 

Acquittal,  dischax^e,  and  detention.  —  Where  the  variance  b» 
tween  the  proof  aud  indictment  is  of  such  a  character  that  a  convic- 
tion is  impossible,  the  defendant  has  not  been  in  jeopardy,  and  m«r 
be  detained  for  further  trial-17  Cal.  33i:  28  id.  M7:  9  id.  250;  29  id.  257; 
see  38  id.  476.  See  anUt  Const.  Prov.  p.  17;  and  see  Jbofajbi>t,  ante, 
S  1016. 

1165.  If  judgment  of  acquittal  is  given  on  a  general 
verdict,  and  the  defendant  is  not  detained  for  any  other 
legal  cause,  he  must  be  discharged  as  soon  as  the  judg- 
m«^nt  is  given,  except  where  the  acquittal  is  because  of  a 
variance  between  the  pleading  and  proof,  which  may 
be  obviated  by  a  new  indictment  or  information,  the 
court  may  order  his  detention,  to  the  end  that  a  new  in- 
dictment or  inf ormat  ion  may  be  preferred,  in  the  same 
manner  and  with  like  effect  as  provided  in  section  one 
thousand  one  hundred  and  seventeen.  [In  effect  April 
9th,  1880.] 
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1166.  If  a  general  yerdict  is  rendered  against  the 
defendant,  or  a  special  verdict  is  given,  he  must  be  re- 
manded, if  in  custody,  or  if  on  bail,  he  may  be  committed 
to  the  proper  ofScer  of  the  county  to  await  the  judgment 
of  the  court  upon  the  verdict.  When  committed,  his 
bail  is  exonerated,  or  if  money  is  deposited  instead  of 
bail,  it  must  be  refunded  to  the  defendant. 

See  Bau,  poitf  S  1268. 

1167.  If  the  jury  render  a  verdict  of  acquittal  on  the 
ground  of  insanity,  the  court  may  order  a  jury  to  be 
summoned  from  the  jury  liat  of  the  county,  to  inquire 
whether  the  defendant  continues  to  be  insane.  The  court 
may  cause  the  same  witnesses  to  be  summoned  who  tes- 
tified on  the  trial,  and  other  witnesses,  and  direct  the 
district  attorney  to  conduct  the  proceedings,  and  counsel 
may  appear  for  the  defendant.  The  court  may  direct  the 
sheriff  to  take  the  defendant  and  retain  him  in  custody 
until  the  question  of  continuing  insanity  is  determined. 
If  the  jury  find  the  defendant  insane,  he  shall  be  com- 
mitted by  the  sheriff  to  the  State  insane  asylum.  If  the 
jury  find  the  defendant  sane,  he  shall  be  discharged. 
[Approved  March  dOth,  in  effect  July  Ist,  1874.1 
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CHAPTER  V. 

BILLS  OF  SZCIEFTION. 

S  1170.  In  wbat  cases. 

S  1171.  When  to  be  settled  and  signed. 

S  1172.  Exceptions  to  decision  of  court  by  either  party. 

S  1173.  Exceptions  to  decision  of  the  court  by  the  defendant. 

S  1174.  Exceptions,  how  settled. 

S  1175.  What  bill  of  exceptions  is  to  contain. 

S  1176.  Written  charges  need  not  be  excepted  to. 

1170.  On  the  trial  of  an  indictment  or  information, 
exceptions  may  be  taken  by  the  defendant  to  a  decision 
of  the  court — 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury, 
or  to  an  individual  juror  for  implied  bias. 

2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a 
challenge  to  a  juror  for  actual  bias. 

3.  In  admitting  or  rejecting  testimony,  or  in  deciding 
ftny  question  of  law  not  a  matter  of  discretion,  or  in 
charging  or  instructing  the  jury  upon  the  law  on  the  trial 
of  the  issue.    [In  effect  April  9th,  1880.] 

Exceptions.— To  entitle  errors  complained  of  to  review,  they  must 
be  set  out  in  a  settled  bill  of  exceptions  properly  signed— 34  Cal.  3U3. 
An  exception  is  a  formal  protest  against  the  ruling  of  the  court  upon 
a  question  of  law,  and  a  bill  of  exceptions  is  a  written  Rtatement,  set* 
tied  and  signed  by  the  judge,  of  what  that  ruling  was,  the  facts  in 
view  of  which  it  was  made,  and  the  protest  of  counsel— 38  Cal.  141. 
The  ofhce  of  a  bill  of  exceptions  is  to  show  that  proper  proceedings 
have  been  taken  to  perfect  an  appeal— 45  Cal.  45. 

Subd.  1.  Exceptions  may  be  taken  for  disallowing  a  challengre,  In 
contradistinction  to  ailowiug  a  challenge  for  implied  bias,  for  which 
no  exception  can  be  taken— 53  Cal.  WZi  61  id.  496;  4!)  id.  1(>9;  id.  (k:0;  45 
id.  144;  7  id.  140.  But  the  decision  of  the  court  on  a  ohalienj^e  for  act- 
ual bias  is  not  subject  to  review— 49  Cal.  660;  53  id.  603;  49  id.  166.  Sus- 
taining a  challenge  for  implied  bias  cannot  he  excepted  to  or  reviewed 
—49  Cal.  679;  43  id.  142.    See  ante,  §§  l055-i05d. 

Subd.  2.  A  bill  of  exceptions  may  be  maintained  for  refusing 
triers,  or  upon  any  question  arising  upon  a  challenge  in  a  case  where 
triers  may  be  demanded— 1  Denio.  281;  Sired. 532;  21Weud. 5GL*;  or 
upon  instructing  triers  upon  questions  of  law— 1  Denio,  '261.  See  oHte* 
§§1073, 1078, 1102,  and  notes. 

Subd.  3.  When  a  general  objection  Is  made  to  evidence,  it  most 
be  understood  to  be  taken  to  its  competency--38  N.  H.  334.   I>eliber* 
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itely  peimltting  evldeiice  to  be  given  wltbont  Direction,  and  tbea 
Diovinflr  to  striko  it  out  on  grounds  which  might  readily  have  I>ee» 
Availed  of  In  the  first  instance,  is  not  to  be  tolerated— 43  Cal.  446 
Whero  improper  questions  are  permitted  to  be  answered,  It  must  shoin 
the  answers  given,  or  that  they  prejudiced  the  defendant— 25  Mich 
i^K).  An  exception  cannot  be  taken  to  an  answer  which  is  responsive 
to  a  question  put  without  objection— 39  Me.  359:  see  29  Mich.  nS.  Th« 
error  of  excluding  evidence  is  cured  by  its  subsequent  admission— 4 
Parker,  662.  Ou  a  refusal  of  the  court  to  admit  evidence,  it  should 
state  what  he  expected  or  believed  the  witness  would  testify— I  Met. 
(Ky.)  6.  When  a  question  objected  to  is  not  answered,  no  injury  la 
done— 45  Cal.  28.  To  the  forms  of  questions  asked,  and  to  the  range  al- 
lowed counsel  in  their  arguments,  exceptions  will  not  lie— 1  Parker  Cr. 
B.  147;  id.  424;  Id.  474.    See  ante»  SS  1093,  subd.  6;  11U2,  1127,  and  notes. 

1171.  When  a  party  desires  to  have  the  exceptions 
taken  at  the  trial  settled  in  a  bill  of  exceptions,  the  draft 
of  a  bill  must  be  prepared  by  him  and  presented,  upon  no- 
tice of  at  least  two  days  to  the  district  attorney,  k>  the 
judge  for  settlement,  within  ten  days  after  judgment  has 
been  rendered  against  him,  unless  further  time  is  granted 
by  the  judge,  or  by  a  justice  of  the  Supreme  Court,  ov 
within  that  period  the  draft  must  be  delivered  to  the 
clerk  of  the  court  for  the  judge.  When  received  by  the 
clerk,  he  must  deliver  it  to  the  judge,  or  transmit  it  to 
him  at  the  earliest  period  practicable.  When  settled,  the 
bill  must  be  signed  by  the  judge  and  filed  with  the  clerk 
of  the  court.    [Approved  February  18th,  1881.] 

Settlement  of  bill  of  exceptions.— This  section  is  directory— 14  CaL 
510.  A  statement  and  bill  of  exceptions  on  this  subject  mean  the  same 
tiling— 14  Cal.  511.  The  Judge  here  mentioned  is  the  Judge  who  should 
determine  the  motion  lor  a  new  trial— 55  Cal.  72.  The  district  Judge 
may  refuse  to  consider  or  settle  a  bill  of  exceptions  presented  by  de- 
fendant unless  the  notice  required  by  section  1171  has  been  given  to 
the  district  attorney— 53  Cai.  423.  He  may  refuse  to  settle  a  proposed 
bill  which  consists  of  reporters'  notes,  written  ontv  containing  ques- 
tions and  answers,  and  remarks  of  counsel.  Judge,  and  Jurors— 49  Cal. 
&S4:  53  id.  423;  it  was  never  intended  that  th«  raportcr's  notes 
should  constitute  a  bill  of  exceptions— 49  Cal.  584;  so,  lie  may  refuse, 
if  it  fails  to  state  the  evidence  relative  to  the  point  presented  in 
the  narrative  form,  or  its  substance,  or  what  it  tended  to  prove— 49 
Cal.  5h1  :  63  id.  423:  or  if  it  contains  only  a  skeleton  statement— 53  Cal. 
433;  16  wis.  333.  When  an  exception  represents  the  matter  differently 
from  the  statement  made  up  by  the  Judge,  it  will  be  disregarded,  and 
tbe  statement  taken  to  be  true— Busb.  (N.  C.)  436.  Without  having 
made  a  motion  for  a  new  trial,  defendant  may  rely  ou  any  gi-ouiid  in 
section  1 17U,  and  in  such  case  he  must  have  a  blU  of  exceptions  settled 
as  provided  in  this  section- 53  Cal.  184.  Where  it  is  Intended  to  apply 
for  settlement  of  the  bill,  after  the  statutory  period  of  two  days, 
notice  must  be  given  to  the  district  attorney,  and  sufficient  excuse 
mnst  be  shown  for  the  delay  in  presenting  or  filing  it— 53  Cal.  423.  The 
action  of  the  court  below,  on  motion  to  set  aside  the  indictment,  or  on 
demurrer  j?an  only  be  reviewed  on  an  appeal  from  the  Judgment— 39 
CaL  370.  The  stipulations  of  the  attorney  cannot  be  substituted  for 
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the  cerUfleate  of  the  Judge  to  a  bill  of  exceptiont-»l7  GaL  S?4; 
Id.  72. 

If  the  defendant  ehonld  fail  to  prepare  and  tender  a  bf U  of  cxcei^ 
tlons  witliiu  ten  days,  or  such  additional  time  as  may  he  allowecl, 
excuses  therefor  will  be  heard,  and  the  bill  may  be  nlgued— 14  Cai.  5i0. 
A  mandamus  will  issue,  not  to  compel  the  sljminff  of  the  bfll  flied 
abffoiuti'ly,  but  to  sign  the  name  after  it  is  duly  settled— 1 4  CaL  613. 
Where  It  is  not  sliown  tliat  there  are  reasonable  irrouiids  for  thonppeal 
taken,  and  It  npi><-ars  tiiat  ft  is  intended  merely  for  delay.  a:ia  no 
application  was  made  for  time  to  prepare  the  statement  iiumefliately 
after  the  refusal  of  the  court  to  act,  mandamwi  must  be  denied~18 
Cal.  433.  A  bill  of  excepti<Mis  not  signed  by  the  dLstrict  Jiidjfe  will  be 
dlMregarded  un  appeal<-44  Cal.  327.  The  court  will  not  I aquire  Into  the 
reason  which  induced  the  Judge  to  sign  the  bill  after  the  statutory 

reriod,  but  will  presume  they  were  sufficient— 14  CaL  511.   See  poaL 
U7«,r^  ^^ 


1172.  Exceptions  may  be  taken  by  either  party  to 
ihe  decision  of  a  Court  or  Judge  upon  a  matter  of  law  : 

1.  In  granting  or  refusing  a  motion  to  set  aside  an 
indictment  or  information. 

2.  In  allowing  or  disallowing  a  demurrer  to  an  in- 
dictment or  information. 

3.  In  granting  or  refusing  a  motion  in  arrest  of  Judg- 
ment. 

4.  In  granting  or  refusing  a  motion  for  a  new  trial. 
5. '  In  mailing,  or  refusing  to  make,  an  order  after 

judgment  affecting  any  substantial  right  of  the  parties. 
[Approved  March  10,  1885.] 

£ee  fioa,  U 1185-1188,  and  notes. 

Subd.  2.  The  indge  here  mentioned  Is  the  judge  who  shottM  de- 
termUie  the  motion  for  a  new  trlal-M  Cal.  72.  A  motion  for  a  new 
teial  may  be  heard  without  any  bill  of  exceptlons-53  Cal.  1S3.  Defend- 
ant may  move  for  a  new  trial  on  any  or  aU  of  the  groimds  i"  secti^ 
1181.  Mid  if  the  motion  is  denied,  he  may  present  a  draft  of  his  bill  g 
exceptions,  and  have  the  same  sealed  as  provided  in  sertlou  n«4^ 
Cal.  183.  When  the  ntotiou  for  the  new  trial  was  granted  oii  the 
ground  that  the  evidence  was  insufficient  to  justify  the  verdict,  the 
Question  must  be  presented  by  bill  of  exceptions  duly  settled  and 
certified  by%  ju  jge-^  CaL  jk  See  poU,  §1179-1182,  and  notes,  and 
see  55  CaL  72. 

Subd.  S.   aeepoMt,  S 1237,  subd.  3  and  note;  and  see  65  CaL  72. 

1173.  Exceptions  may  be  taken  by  the  defendant  to  a 
decision  of  the  court  upon  a  matter  of  law — 

1.  In  refusing  to  grant  a  motion  for  a  cliange  of  the 
place  of  trial. 

2.  In  refusing  to  postpone  the  trial  on  motion  of  the 

defendant. 

Subd.  1.  If  there  be  cause  of  objection  to  ati  order  for  a  change  of 

8 hue  of  trial,  it  must  be  stated  hi  the  court  below— II  Ait,  Ui;  aeel 
torris,4d6.   See  ante,  S 1034. 
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Subd,  2.  An  aofptlon  to  tbe  ruling  on  a  motion  refoslng  a  continu- 
ance most  bo  pniseoted  on  appeal  by  a  bill  of  exceptions,  by  embody- 
ing the  affidavit  in  tbe  bill,  or  in  some  mode  clearly  identifying  it  as 
kaving  l)een  read  on  tbe  bearing  of  tbe  motion— 47  Cai.  108.  See  amt$f 
S1«U;  seeWCatT). 

1174.  Where  a  party  desires  to  haye  the  exceptions 
mentioned  in  the  last  two  sections  settled  in  a  bill  of 
exceptions,  tbe  draft  of  a  bill  mnst  be  prepared  by  him 
and  presented)  upon  notice  of  at  least  two  days  to  the 
adverse  party,  to  the  judge,  for  settlement,  within  ten 
days  after  the  order  or  ruling  complained  of  is  made»  un- 
less further  thne  is  granted  by  the  judge,  or  by  a  justice 
of  the  Supreme  Court,  or  within  that  period  the  draft 
mnst  be  delivered  to  the  clerk  of  the  court  for  the  judge. 
When  received  by  the  clerk,  he  mnst  deliver  it  to  the 
judge,  or  transmit  it  to  him  at  the  earliest  period  practi- 
cable. When  settled,  the  bill  must  be  signed  by  the 
judge,  and  filed  with  the  clerk  of  the  court.  If  the  judge 
in  any  case  refuses  to  allow  an  exception  in  accordance 
with  the  facts,  the  party  desiring  the  bill  settled  may 
apply  by  petition  to  the  Supreme  Court  to  prove  the 
same,  the  amplication  may  be  made  in  the  mode  and  man- 
ner^  and  under  such  regulations  as  that  court  may  pre- 
scribe; and  the  bill,  when  proven,  must  be  certified  by 
the  chief  justice  as  correct,  and  filed  with  the  clerk  of  the 
court  in  which  the  action  was  tried,  and  when  so  filed,  it 
has  the  same  force  and  effect  as  if  settled  by  the  judge 
who  tried  the  cause.  If  the  judge  who  presided  at  the 
trial  ceases  to  hold  office  before  the  bill  is  tendered  or  set- 
tled, he  may  nevertheless  settle  such  bill»  or  the  party 
may,  as  provided  in  this  section,  apply  to  the  Supreme 
Court  to  prove  the  same.  [Approved  March 30th,  in  effect 
July  1st,  1874.1 
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thereon— 14  Cal.  510.  The  jnd^ro  here  mentioned  is  the  judge  who 
dktfold  determine  the  motion  for  a  new  trial.  la  tbe  construction  of 
an  ambiguous  statute,  such  a  construction  should  not  be  given  as 
woold  deprive  a  party  of  the  right  to  be  beard  on  a  bill  which  nas  been 
settled  and  allowed  by  the  Judge  who  heard  and  ruled  upon  tbe  motion 
— 66CaL72. 
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1176.  When  written  charges  have  been  presented, 
given,  or  refused,  or  when  the  charges  have  been  taken 
down  by  the  reporter,  the  questions  presented  in  such 
charges  need  not  be  excepted  to  or  embodied  in  a  bill  of 
exceptions,  but  the  written  charges  of  the  report,  with  the 
indorsements  showing  the  action  of  the  court,  form  part 
of  the  record,  and  any  error  in  the  decision  of  the  court 
thereon  may  be  taken  advantage  of  on  appeal,  in  like 
manner  as  if  presented  in  a  bill  of  exceptions. 

Charges  given  or  refaeed.— This  section  refers  to  charges  aud  In- 
structions whlcli  either  party  may  present,  and  &slc  to  be  given  in 
accoruance  with  §  1127  of  ihis  Code,  aud  not  to  tho  charge  of  the  coiut 
on  its  own  motion— 44  Cal.  5Jd.  An  alleged  error  in  Uio  charge  to  the 
Jury  will  not  bo  noticed  unless  the  party  excepts,  aud  by  bill  of  ex- 
ceptions places  the  ctiargo  on  tho  record— 20  Pick.  20o;  14  hiuedes  &  M. 
13U.  A  mere  general  exception  to  the  charge,  without  specifying  any 
grounds  of  error  or  asldng  for  a  particular  charge,  is  not  wolf  taicen— 
67  Barb.  4ti. 

The  refusal  to  give  an  instruction  is  not  a  ground  unless  the  Judge 
was  reriuc;>ted  tu  give  it— ;m  Me.  554.  Where  a  bill  of  exceptions  is 
allowed,  tho  facts  embraced  lu  it  become  part  of  the  record,  and  a 
writ  of  error  brIngH  up  tho  entire  record,  aud  error  may  U)  uosl^acd 
on  any  pa;  t  of  it— 5  Aia.  WQ.  Where  it  does  not  disclotto  what  llio  evi- 
dence was  in  relation  to  wtiich  tiie  cliargo  was  given,  it  will  be  over- 
ruled if  tho  instruction  could  have  been  correct  in  any  ttupposable 
state  of  the  evidence— 5  R.  1. 63. 

Phonographic  notes  of  evidence  talcen  at  the  trial  and  transcribed 
Intoloug-liand.  even  4f  verified  by  affidavit,  do  not  conbiitnte  a  part 
of  tbe  record  on  appeal  for  any  purpose— 44  Cul.  S.'T:  4i  id.  17 1*.  Tiiey 
are  no  part  of  the  bill  of  exceptions  unless  embodied  therein,  and  re- 
ferred to  in  the  bill  so  as  to  Identify  them— d.J  Cal.  iiOJ.  Before  lucor<^ 
poratin^  thcni  la  a  bill  of  exceptions,  ail  matter  not  necessary  or 
proper  to  lllnstrate  tbe  points  presented  on  appeal  should  bo  elimi- 
nated, aud  it  then  should  be  revised  by  the  judge— 4i  Cai.ddS.  The 
report  transcribed  into  long-Iumd  from  tho  reporter's  notes  is  oidy 
f  lima  facie  a  correct  statement  of  evidence  and  proceedings,  while  a 
bill  of  exceptions  ImportH  absolute  verity--4J  Cul.  a3d;  24  id.  'iV6\  \il  Id. 
91;  84  id.  SOU;  37  id.  274;  40  Id.  2d6.    See  ante,  i  iOWl,  uote. 

PXH.  COI>B«~41. 
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CHAPTER  VI. 

VBW  TRIALS. 

S  1179.  New  trial  deflned. 

S  1180.  Its  effect. 

S  1181.  lu  what  cases  it  may  be  granted. 

S  1182.  Application  for,  when  iuade. 

1179.  A  new  trial  is  a  re-«xamination  of  the  issue  in 

the  same  conrt,  before  another  jury,  after  a  verdict  has 

been  driven. 

New  trial.— A  new  trial  is  a  re-oxaminatlon  after  verdict,  of  facts 
and  law  not  of  record- 3  Ga.  310;  but  an  error  which  Is  apparent  on 
the  record,  and  which  can  ho  noticed  In  arrest  Of  judj^ment,  will  not 
ordinarily  be  ground  for  a  new  trial— 3  Conn.  289;  as  the  omission  of 
a  letter  from  tlie  prisoner's  name  on  the  bill  found  by  the  grand  Jury 
—1  Bay.  877.  Where  the  name  of  a  witness  was  indorseci  on  the  in*' 
dictuient  slightly  variant  from  the  real  name,  the  misnomer  was  not 
sufficient  to  maintahi  a  motion  for  a  new  trial— «  Pau.  C  L.  J.  K9. 

Objections  to  drawing  and  impanneling  of  the  Jury  come  too  late 
on  motion  for  a  new  tri;d.  They  are  deemed  waived  if  not  taken  in 
time— 24  Gal.  230 :  43  id.  146.  A  general  excitement  against  the  prisoner 
at  the  time  of  the  trial,  in  the  community  at  large.  Is  not  a  ground  fur 
a  new  trial— 7  Watts  A  S.  422;  but  If  such  excitement  pervade  the 
Jury-box,  and  works  to  the  prejudice  of  the  defendant,  the  verdict 
ought  to  be  set  aside— 10  Cal.  lii.').  It  is  no  ground  for  a  new  trial  that 
on  a  challenge  fur  actual  bias  one  of  the  triers  Is,  on  the  panel  of  the 

{ury,  in  attendance  in  the  case— 43  Cal.  147;  id.  167.  The  motion  must 
»e  made  viva  voce,  and  if  desired,  the  grounds  and  rulhigs  of  the  court 
may  be  embodied  in  a  bill  of  exceptions,  and  can  be  reviewed  by  tiie 
Supreme  Court  in  no  other  way— 41  CaL  G&L 

1180.  The  granting  of  a  new  trial  places  the  parties  in 
the  same  position  as  if  no  trial  had  been  had.  All  the  tes- 
timony must  be  produced  anew,  and  the  former  verdict 
cannot  be  used  or  referred  to  either  in  evidence  or  in  ar- 
gument»  or  be  pleaded  in  bar  of  any  conviction  which 
might  have  been  had  under  the  indictment.  [Approved 
March  dOth,  in  effect  July  1st,  1874.] 

1181.  When  a  verdict  has  been  rendered  against  the 
defendant,  the  court  may,  upon  his  application,  grant  « 
new  trial,  in  the  following  cases  only: 
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1.  When  the  trial  has  been  had  in  his  absence,  if  the  in- 
dictment is  for  a  felony. 

2.  When  the  jury  has  received  any  evidenco  out  of  court 
other  than  that  resulting  from  a  view  of  the  premises. 

3.  When  the  jury  has  separated  without  leave  of  the 
court,  after  retiring  to  deliberate  upon  their  verdict,  or 
been  guilty  of  any  misconduct  by  which  a  fair  and  due 
consideration  of  the  case  has  been  prevented. 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part 
of  all  the  jurors.  4 

5.,  When  the  court  has  misdirected  the  jury  in  a  matter 
of  law,  or  has  erred  in  the  decision  of  any  question  of  law 
arising  during  the  course  of  the  trial. 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the  de« 
fendant,  and  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial.  When  a  mo- 
tion for  a  new  trial  is  made  upon  the  ground  of  newly-dis- 
covered evidence,  the  defendant  must  produce  at  the  hear- 
ing, in  support  thereof,  the  affidavits  of  the  witnesses  by 
whom  such  evidence  is  expected  to  be  given,  and  if  time 
is  required  by  the  defendant  to  procure  such  affidavits, 
the  court  may  postpone  the  hearing  of  the  motion  for 
such  length  of  time  as,  under  all  the  circumstances  of  the 
ease,  may  seem  reasonable. 

Grounds  for  new  trial.— This  section  clearly  excludes  all  other 

Sounds— 43  Cal.  146,  overruling  u  Cal.  298.  lustead  of  appealing  from 
e  Judgment,  defendant  may  move  for  a  new  trial  on  auy  or  all  of  the 
grounds  mentioned  in  this  section,  and  if  the  motion  be  denied,  may 
present  the  draft  of  a  bill  of  exceptions,  and  have  the  same  settled  as 
provided  b>  S  1174-53  Cal.  Ib4.    See  ante,  §  1172. 

Subd.  1.  It  is  not  sufficient  simply  to  object  that  def  endiint  was  not 
present  at  times  when  acts  can  only  be  doue  In  his  presence;  he  must 
prove  his  absence— 4  Cal.  218;  37  Id.  274. 

5tfM.  2.  Where  a  witness  conversed  with  one  or  more  of  the 
furors  on  the  facts  of  the  case,  when  out  of  court  to  view  the  prem- 
ises, it  was  error— 43  CaL  167.   See  anUf  S  llu2. 

Subd.  3.  A  separation  of  the  Jury  in  a  capital  case  is  prima  facie 
groundforauew  trial,     "*^^  '    "^    '  *  "         ' 

mflt 


luence  reached 
Gratt.  485;  20  Ga.  ?<#«,  »  u.u<u^u.  v^, ,  <•  wx^u.  v.-m,  «« «...  w,»,  ^^  >».  «»w, 
MlntLlAl;  lKan.MOi  lCowen,26i  39  Miss.  721;  3  Minn. 444;  7  N.  H, 
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It  la  lo  tlu  dlKntloa  ol  As  court  to  &Uow  tbe  Jurr  to  Tlew  tba 
preiulsei  ill  the  auuico  of  tbs  delenOiuit— ID  CaJ.  iH:  bat  s  diicct 
TialaUDaDf  Ibarulenottosepaiale,  Is  on  IrreKUlarH)-  wblcb  entltlei 
defendant  tu  a  uew  tiial,  uiueu  It  Is  ibowa  that  be  -wis  Dot  prelo- 

Tht  pnnmptlon  of  pnjndioa  to  defendant  From  the  unprenbedl- 
laled  Hpirailou  of  Ilie  Jun-,  may  bo  rebutted— 21  Cal.  MH.  It  ought 
HulMBJiDwinhitlberahiubeFaiiiniterliit  or  aubstoiiclal  vIoL-itlonof 

ItlflDutfTound,  uaderI)ils><Qbai>l3lou.Coi8ctlliuciijldeavenliet,'uiU 
Jurors  lifted  up  b  fEilniltia  wltneu  aiid  retired  wiib  bet.  Ibeaeniit* 
■lierlir  ixlng  preseni— IT  (Sil.  7a.  ThB  rellremenlot tho  Jury  (or  ulcw 
mouiprjts  ror  n  npcessur  purpose,  by  permlsslou  of  tZii^  &lieHIT.  out  of 
bU  glRlit  Willi  proof  tiiat  tbc»  was  uo  couununlcnilon  with  each 
oilier  or  any  oue  ein  la  noC  n  sufflolent  gronud  for  a  uen  trial— il  CaL 


Impnpar  condnet- Tbe  prcmmptloa  Is  tint  the  Jurors  performed 
ttaeir  duly  In  aecoTdnncs  nitb  tbelr  oatbs,  uid  tbere  most  ba  dlreet 
■ud  positive  restlmony  to  orcrtbroir  tbia  uresumptloD- 31  CaL  31.  So. 

auentrlal  vllliiotbo_grantedbccausaorva3uo  opiulous  lualnst  tbe 
prisoner  existing  In  tfio  inlnUg  of  several  S  the  Jnrors-W  CaL  50;: 
rDulcB.  UMi  IB  GB.  383;   17  N.  H.  llli  IVH-VtS.  474;  T  WattS  &  s! 

Whero  one  of  the  jnrora  Mated  tbat  It  IE  was  (me  tbe  prisoner  Iiad 
<"™j"[ll«ilthoiintch»recil.  Iio  oughttobBbuns.lbo  oblccilon.to  bo 
rullugHtJal.awt.  Tbo  remark  of  a  Juror  durlnj  n  recess  of  die  Dial 
Uut^lmu  Is  uo  OSS  In  talUns  up  fimeln  irvlac  tahuinlniatheiuir. 
and  tlw  tavyer  Rlko  Biada  tbo  ahoitest  apoeeb  iraold^n  l£e  cue,y 
nMMicli  omdnit  u  vin  vitiate  tlw  verdkt-flCd.  Ml  bat  Me  1 
Humpli.jn,  Ibebst  thataftenthenrdlct  otnlltxIttilManTeB- 
dend.  iba  aecDKd  ■Merlalna  for  tbe  flnt  Une  tut  bdora  ^Dui 
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■  Subd,  4.  A  juror  cannot,  by  affidavit,  impeach  his  own  verdict— 19 
Cal.  70;  1  id.  403;  5  id.  42;  id.  45;  2d  id.  475;  15  id.  75;  1  id.  4U3;  45  id.  85;  5 
Arlc. 445;  4  lUnn.  150 ;  8  Blackf .  101 ;  5 Conn. 348;  2i  Uratt. »24 ;  5  Ircd. 401 ;  3 
Ind.  lt>7;  54  id.  33J;  4  Jolins. 437;  t)  Kan.  lliJ;  15  La.  An.  557;  (id  Me.  Ill; 
4  Blass.  391;  3'J  Mo.  3i0;  bo  id.  140;  &i  id.  148;  23  N.  U.  301 :  id.  321:  74  N. 
C.4<5;  781d.5G0;  1  Parker  Cr.  R.  25(5;  id.  262;  id.t;>i;  2  id.  777;  1  \Vend. 
297;  U  Yerg.  408;  3  Tcz.  31;  9  6a.  121;  but  afUdnvits  of  jurors  are 
admissible  to  explain,  correct,  or  enforce  tlicir  verdict— 23  Cal.  40. 

The  affidavit  of  a  juror  cannot  be  admitted  to  purge  bis  conduct 
from  the  imputation  of  Impropriety— 5  (Jal.i^To;  2i>id.  25;;  15  Ga.  223; 
37  Mo.  240:  2d  Miss.  78;  4  Vt.  3o3;  but  sec  3  Me.  204;  U  Gra.t.  219;  nor  is 
it  admissible  to  prove  tbat  bo  had  pi'cviously  funned  and  expressed 
an  opinion  before  tbe  trial  so  as  to  justify  a  new  tri;:l— i  L'al.  403;  see 
also  43  id.  14(>;  overruling  9  Cal.  2i/8.  It  will  not  bo  pemaiited  to  be 
shown  that  one  or  more  of  the  jurors  agreed  to  tbe  vca  «..c  t  under  the 
impression  tliat  tbe  court,  and  not  tbo  law,  fixed  tbo  puuii>bment— 17 
Cal.  76;  nor  that  the  verdict  was  arrived  at  by  lot  or  chance— 25  id.  460: 
29  id.  257;  see  20  Iowa,  10;  9  Kan.  718.  Tbo  fact  that  after  a  verdict  of 
guilty  lias  been  rendered,  the  accused  ascertains  for  tbo  Urst  time  that 
before  the  jury  was  impanneled  a  jiu'or  had  f ormeil  and  expressed  an 
opinion  as  to  nis  guilt,  is  not  ground  for  a  new  trial— 4ti  Cal.  120;  43  icL 

Subd.  5.  mistake  in  the  admission  or  rejection  of  evidence  is  a 
ground  for  new  trial,  if  objectiou  was  duly  taken  at  the  trial— 49  Cal. 
92;  33  Ga.  4;  39  id.  708;  3  Heisk.  16.  Immaterial  testimony,  which  does 
not  in  any  mamier  prcludico  defendant,  is  no  ground  of  eiTor— (i  Pac. 
C.  L.  J.  208.  A  verdict  wUl  not  be  set  aside  because  improper  evi- 
dence was  admitted,  if  no  objection  to  its  admission  was  made  at  tbe 
triai-48  Cal.  277;  33  Ga.  4;  S'Jld.  708;  3  Heisk.  376.  Error  in  tbe  disal- 
lowance of  a  challenge  to  a  juror  is  a  ground  for  new  trial— 4u  Cal.  268. 

A  nevr  trial  will  not  be  granted  on  account  of  the  exclusion  of  par- 
ticidar  evidence,  when  the  objection  to  such  evidence  is  withdrawn 
after  its  exclusion,  and  tbo  defendant  had  an  opportmiity  to  oifer  it— 
28  Cal.  468;  (>3  N.  C.  33;  19  N.  Y.  649.  Where  a  witness  was  withdrawn 
before  testifying,  the  fact  that  her  appearance  on  tbe  stand  was  cal- 
culated  to  excite  the  sympathies  of  the  Jury,  is  no  ground  for  a  new 
trUil-21  Cal.  261. 

After  acquittal  of  defendant,  there  can  In  general  be  no  new  trial, 
though  tbo  result  be  produced  by  error  of  law  or  misconception  of 
fact— 38  Cal.  4ti7;  40  id.  613;  2  Blackf.  5;  2  Brcv.  126;  0  Grant  Cas.  66;  13 
Mass.  245;  19  Mo.  683:  71  N.  C.  263;  3  Smedes  &  M.  7ji;  2  Suiii.  20;  10  li. 
1. 4n4;  1  Spenc.  115:  9  Yerg.  333.  Where  the  testimony  is  rclevai^t,  but 
its  logical  and  legal  effect  is  misdirected  to  tbo  prejudice  of  tbo  de- 
fendant, mainly  due  to  the  course  adopted  by  tue  prosecution,  a  new 
trial  will  be  granted— 36  Cal.  255.  To  entitle  a  defendant  to  a  new 
trial,  tbe  erroneous  proceeding  or  instruction  must  have  caused  injury 
to  him— 11  Conn.  415;  14  Ga.  55;  23  Vt.  551;  7  Wend.  4i7;  37  Conn.  Hito. 

Where  instructio2,8  are  contradictory  on  a  material  point,  there 
should  be  a  new  trial-^1  Cal.  69;  30  id.  316;  39  id.  577;  43  id.  552;  II  Id. 
161:  1  id.  354.  See  ante,^  1127,  note.  It  is  not  such  iiTrgularity  as  to 
authorize  a  new  trial,  for  a  Judge,  other  than  ibo  one  v*bo  tried  tbe 
ease  by  consent,  to  charge  the  Jury  and  receive  tbe  verdict— 28  Cal.  471 : 
nor  is  It  such  error  for  tbo  judge  of  the  distiict  to  resumo  bis  seat  and 
pass  on  the  motion  without  objectiou— id.  An  erroneous  order  may 
be  set  aside  by  tbe  court  of  its  own  motion— 44  Cal.  33. 

Subd.  G.  Whore  the  motion  is  based  on  the  ground  of  insufficiency 
of  evidence  to  sustain  tbe  verdict,  all  the  evidence  on  tbe  trial  must 
be  contained  in  tbe  record— 43  Cal.  177;  id.  55;  see  2  id.  4c54.  If  tbe 
verdict  be  set  a^iide  on  tbe  ground  that  it  is  contrary  to  tbe  evidence, 
and  an  appeal  be  taken  from  the  order,  the  record  must  show  what 


Omi  erMsnin  vw.  or  tbB  (inMlon  M  tn  Uh  iniaict«iwT  or  InmtlleMlUT 

dvnpoiDU'tiiutciiily  l>iiap;iaraui.  Ikii  ttwrt  luust  bo  Kutli  sircnx  c>l- 
dvDL-a  niiulnvt  tlie  vuiVIU'l  *t  lit  prvdius  tna  lufrrencs  thai  ic  wn 
Kuilcri'-r  uii JnriJis  lullw-ur')  ur  pawiiNi  or  iireluUice.or  otbcr  blu— 
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of  c  vlduMB  UT  imiiouilBnuco  ■ttakiut  Kaa  tu  vuraut  l[— 18  CaL  Ml. 
Us  dafSnda::!  007  cwra  faro  niv  trlU  on  Iho  icnniTui  or  prepoD- 

rioa-ik.*..  dff  (^vktnico  la  lil4  favor  uiicui  aoaa  lAbtio  luuerlu  lo  tba 

Ml  to  utaULdi-ir  (:il.  in.   nben  ths  luotlaii  la  iiiaile  m 

10  gnmijil  ilEit  tlia  Ttiiukt  U  a:{alD>t  tko  fivlue]ii;Ot  It  It  beard  ■■ 


ntijIilirunilituiirurbiiiriiMlmiiiMlatelyatti 
ii.in.aiunii^biri.tiiiani'Dlit  iiur  ni/ona't 
Lii;il  U  luauMWrt-SI  Ul.  XH. 


lUauMWrt-SI  I 

laimsd  Ihat  tbe  o*icirncH  a  oot  Biimci^Di  to  sQpporx  laa  Tei^ 

tba  iriMiiilff  U  luft  out  D(  tuo  ntunl.  tlie  anpclinio  cuurt  will  not 
■rautauuwltlal— llCaL^.U  Tha  verUln  nriLriiui  La  <liBtorbed  oa 
ununHuul  Uut  Uie  erlilsDea  doca  uot  JustUy  11,  if  tliD  cvlileoce  U 
ciwWr.ilii(f~U  CaL  use  If  tUera  Ihi  couSlctlnx  crlilenco  on  botli  alUea, 
•nil  tlw  iiucsElou  bjone  o(  ilnnbc  lbs  vardict  wUI  jEcncralJy  lio  iiei> 
ulLtal  lu  awiHl-M  CBl.  Mi  la  Ark.  SA:  U  IJ.  USj  2  Ball.  Ml;  1 
hiacU.*^:  UUn.Mi  liLM;  Ulil.47t  idlK);  41Dd.bW:  Ulil.  u::  1 
iawuiiai;  IHiLI-Ji  S  Huiiipb. SM:  iJbLlH;  1  Kaii.  4W!  S7  Mo.sili 
t^ldlie;  4Nel).Ui  TWatLiAS.itai  tYcrg.lU.    See  oile, !  IIM. 


1:1)  alliuLUSi  IIKaii.lM.  \Tbi>aneiilr-di:icuven:ilEvidcuceUtM 
EuiGnaiity  iini?"biWhib  "-^'J'caL  iwT^iiioti'ou  o»  tkia  urooad 
aboulil  uui  Lj  (;iniitcd  vl  tbout  a  saUafacUifibanliig  of  dlllRUM:»-«l 
Cal.Tll;  IIPa&U.l..J.liU.l 

1182.    The  appUoatlou  fora  usir  trial  must  t>e  made  be- 
foiejudemenb 
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CHAPTER  Vn. 

ASBBST  OF  JUDGMENT. 

S  118S.  Motion  In  arrest  of  judgment. 

S  USd.  Court  may  arrest  judgment  without  motion. 

S  1137.  Effect  of  arresting  Judgment. 

S  1188.  Defendant,  when  to  be  held  or  dlscbarged. 

1185.  A  motion  in  arrest  of  jadgment  ia  an  application 
on  the  part  of  the  defendant  that  no  judgment  be  render- 
ed on  a  plea  or  verdict  of  guilty,  or  on  a  verdict  against 
the  defendant,  on  a  plea  of  a  former  conviction  or  acquit- 
tal. It  may  be  founded  on  any  of  the  defects  in  the  indict- 
ment or  information  mentioned  in  section  one  thousand 
and  four,  unless  the  objection  has  been  waived  by  a  fail- 
ure to  demur,  and  must  be  made  before  or  at  the  time  the 
defendant  is  called  for  judgment.  [In  effect  April  0th,  1880.] 

Arrest  of  judgrneiit.— A  motion  In  arrest  of  judgment  is  a  proceed* 
Ing  on  behalf  of  a  prisoner,  afrcr  verdict,  nud  before  nentence  and 
Juugraeiit,  for  error  Hppouriu^  on  tlio  f.icuof  iho  record— U  N.  T.  28. 
All  application  for  an  order  1 1  inado  rica  voce.  Making  out  and  tilitig 
awrfttfu  appiicaiiuu  Li  nut  8iitfieieiic.  'ilu  atcein  on  vt  tljo  court 
must  be  callPd  to  it,iiud  ibo  court  bo  moved  tograiit  It— 41  Cal.  050. 
Tlie  mution  iiiasi  1)3  founded  on  some  of  ttie  defucttt  lueiiiloiifd  in 

S1004— li  Cal.  5.));  i;l.  2Vi.    It  inny  be  made  on  auy  of  the  Krouiidn  of 
eniurrer.aiid  tha  action  thcreou  hod  may  be  reviewed  ou  appeail— 
IdCaLSTU.    HcountciihiiD. 

When  the  statuto  onumerates  the  gronndx  upon  which  judgment 
may  bo  arrested. aA  oihci'M  aiu  excluded— 4J  Cal.  I;i; ;  24  id. 2;iU.  it  can 
only  bo  eiitcriaiiii'il  for  mait^r  »i.*i>ureiit  upon  aa  Inspection  or  tlie 
record— fi  Ua.  A  <;  »^i  1^1  e.  h  1\  4J  1.1.  M^i;  and  foruLil  defects,  not  affect* 
big  matori;U  rlj^ht.s, <!o  iioC  autliorizo  an  anest  of  judgiueut— 37  Cal. 
2su:  u*.  ilio  verdit-c  cure  <  infoniialiiiCH  In  tlie  indictnreuo— 49  id.  Uoii: 
29 Pa.  bt.  441 ;  I'U  l*lck.  add;  6  Uill.  (S.  C.)  1 ;  6  Tex.  Ct.  App.  485. 

A  action  ia  arrest  of  judgment,  based  on  defects  in  the  Indict- 
ment, must  rpoolfically  s'.'t  o:it  Oiu  defecti*.  to  entitle  tlie  point  to  con- 
sldei-atioii  l:i  tlie  Stipremt)  Court— 37  Cal.  '^T7.  See  unie^  %  luU4.  IF  tiie 
iudicuueiit  i-outaiusoiio  t;0O(l  couut.  tlie  ovprrulln^x  of  tiio  demurrer 
U  not  error— 6  Tac.  C.  L.  .1.  (>U).  If  the  defeiidnnt  lalia  to  demur,  be 
cannot  luovoan  arrest  of  judj^meiit  on  tliu  ffrouiid  that  tlio  indictment 
does  not  conform  totho  itrovbloiui  of  this  Code— 4'i  Cal.  SiiO.  If  tlie  in* 
dictmeiit  ciiarges  any  offense,  lui  an  assault,  the  court  cannot  arrest 
the  judKincnt.  on  tlie/?roun<l  ttiat  the  facbt  stilted  in  the  iiidictmeut 
donotconKtitnte  a  public  offense,  even  if  judgiueiit  Is  pronounced  for 
fthljflier  offeusc--49  Cal.  330.   If  the  objection,  tiiat  more  tiiau  one  of- 


|9  ehorsHl.  I9  DM  taken  b^  damancr,  IC  cuinot 

IndlBtmeat  whlcb  rhunreii  Oat  defendiuiC  wu  In  Ctas  atantf 
it  wa.t_(ouna.auU  IhenHiHl  llierofeloulousir  biimcd  a  bDlliUiis, 


tLoJiirUdlctlaii— 41(;iJ.4'iS.  AvulimealiiUiMiauioor  llielul 
c«s|iwiT, gtveu lulbe  liiiUctiMiil (or Hrsoii^^Ii uol n eroun J  Cui 

■iTMcSt  ju Jginent.  ui  iuwoDutor  dIIceciI  iletnu  l>i  tGu'lDiUc 
*f Icr  ludiuiciit. h  not  anpeslabli — MUhl.asi!  Bee4;l<l.i>U.  Ii 
Umllcil  to  [Uo  Indletiueal,  but  diu  be  idmIs  upon  Out  wbele  r» 
P«kerCr.B.MT. 

•rraLgnt"!-  n  i  .1     1  .  ■    1      ■    \.    ■    '  ■  \-     ■     ■  1  ,   1  1 .-.  m 


1186.  Tlie  court  ma;  alao,  on  Its  own  viuw 
tliese  defects,  arrest  the  Judgment  witliout  motii 
Oanrt  tatj  amit  jodinuat.— A  cmrt  oaf,  of  lu  on-i 
Dpou  mpnllvMluii  ot  a  ini'tir  ItttBTotiil,  luedlqr  or  set  nsJili 
oui  order;  ao  Iha  conii  iw.  npaa  Its  om  *la«  ul  lutnldi 
InUlrimeDt.arrcittbeJiiciiwDtirltlHHitmatloik— 44  a-'  -" 
liiiiaiiirrsctliatilieotrviBBortlieai  


■msE  ttae  Judgmeot  ou  Its  own  motlou-S;  CaL  9(1. 

1187.  The  effect  of  allowing  a  motion  In  arrest  of  Judg- 
ment is  to  place  the  defendant  in  the  sama  situation  ia 
vliicU  he  iras  before  the  iudlctment  was  foaud  or  inform- 
ation filed.    |In  effect  April  0th,  188a] 

ESeet  of  orraM  ol  indemanl,— The  effect  ot  tbe  order  to  srmC 
Ju'l^uieiit  I'  loiilace  iliodi-tenaiuiE.  u  oearlr  la  oiberand  conCroltlng 
hili'N  u[  law  nfll  iienuit,  [11  Ihe  Banie  ■ICu.itlcHi  ea  lie  »iu>  lie  tors  Id- 
dktmtnt'-ll Cul. M.  Auil  ujion  In  enlrvbeliuist  b.i  illMliaRn'il. un- 
IMS  ba  (3  detaluud  by  virtue  oC  uUier  U(bI  iirocm  ur  unlvn— tt  CsL  M, 

1188.  If,  from  the  evidence  on  the  trial,  there  is  rea- 
son to  believe  the  defendant  guilty,  and  a  nen-  indictment 
or  IntormatioQ  can  be  framed  upon  which  he  may  be 
conricteil,  the  court  maj  order  him  to  be  recommitted  to 
the  officer  of  the  proper  county,  or  admitted  to  bail  anew, 
to  answer  the  new  lodjctnieat  or  informatlou.  It  the 
evidence  shows  Iilm  guilty  of  another  offenie,  he  must  be 
committed  or  held  thereon,  and  in  neither  case  sliall  tins 
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verdict  be  a  bar  to  another  prosecution.  But  if  no  evi- 
dence appears  sufficient  to  charge  him  with  any  offense, 
tie  must,  if  in  custody,  be  discharged ;  or  if  admitted  to 
bail,  his  bail  is  exonerated;  or  if  money  has  been  depos- 
ited instead  of  bail,  it  must  be  refunded  to  the  defendant; 
and  the  arrest  of  judgment  shall  operate  as  an  acquittal 
of  the  charge  upon  which  the  indictment  or  information 

was  founded.    [In  effect  April  9th,  1880.  ] 

Discharge  of  defendant.  The  defendant  cannot  be  discharged  from 
the  imlictuieut  witbuut  trial,  except  In  the  cases  provided  by  Ktatuie 
-43  CaL  253.  11  from  tho  evidence  there  is  reason  to  believe  the  de- 
fendant Kullty.  and  a  new  Indictuieut  can  be  framed,  the  court  may 
order  him  to  bo  recommitted  to  tlie  officers  of  lue  proper  county,  or 
adjnltted  to  ball  to  answer  tho  new  Indictment— 44  Cul.  34.  Wiiere  a 
verdict  was  received  and  recorded  by  the  clerk,  and  the  court  then 
dh«cted  the  Jury  to  retire  in  custody  of  the  sheriff,  and  amend  their 
verdict  to  conform  to  tho  phraseology  of  the  law,  it  Is  mere  error  to 
be  corrected  on  appeal,  and  does  not  render  tho  Judgment  void  soai 
to  warrant  a  dlschuge  on  habeas  corpiis-44  CaL  35;  tf  Id.  562 ;  30  Id.  214* 
Beopoit,  S 1465. 
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CHAPTER  I. 

THIS  JUDGKSNT. 

S  119|.  Appolntlog  time  for  judgment. 

S  1199.  Upon  plea  of  guilty,  court  must  determine  degree. 

S  1193.  Presence  of  defendant. 

S  1194.  Defendant  in  custody,  how  brought  for  Judgment* 

S  1|95.  How  brought  before  the  court  when  on  baiL 

S  1196.  Bench-warrant  to  issue. 

S  1197.  Form  of  bench-warrant. 

S  1198.  Warrant,  how  served. 

S  1199.  Arrest  of  defendant. 

S  1200.  Arraignment  of  defendant  for  judgment. 

I  1201.  What  cause  may  be  shown  against  the  Judgment. 

I  1202.  If  no  cause  shown,  Judgment  to  be  pronounced. 

S  1203.  Circumstances  in  aggrayation  or  mitigation  of  punishment. 

S  1204.  Proof  of  former  conviction,  etc.,  in  mitigation,  bow  made. 

S  1205.  Duration  of  imprisonment  on  Judgment  to  pay  a  fine. 

S  1200.  Judgment  to  pay  a  fine  constitutes  a  lien. 

I  1207.  Entry  of  Judgment  and  Judgment  roU. 

1191.  After  a  plea  or  verdict  of  guilty,  or  after  a  Ter- 
dict  against  the  defendant  on  tbe  plea  of  a  former  convic- 
tion or  acquittal,  if  the  judgment  be  not  arrested  or  a  new 
trial  granted,  the  court  must  appoint  a  time  for  pronouno* 
ing  judgment,  which,  in  cases  of  felony,  must  be  at  least 
two  days  after  the  verdict,  if  the  court  intend  to  remain  in 
session  so  long;  but  if  not,  then  at  as  remote  a  time  as 
can  reasonably  be  allowed.  [Approved  March  30th,  in 
effect  July  Ist,  1874.] 

Appointing  time  for  judgment.— A  Judgment  cannot  be  pronounced 
before  the  verdict  is  complete  and  is  recorded  in  the  minutes— 6  Pac. 
C.  L.  J.  64.  It  la  not  error  for  the  court  to  name  the  day  for  passing 
sentence  when  the  defendant  is  not  iu  court— 9  Cal.  1 15.  The  aef end- 
ant  may  waive  the  statutory  time,  and  consent  that  Judgment  be 
pronounced  immediately— 4tf  Cai.  96;  as  a  party  may  waive  a  right 
created  l>y  statute— Id.;  but  in  no  case  can  judgment  be  rendered 
within  six  hours  after  verdict— id.  It  is  doubtful  whether  the  limita- 
tion of  time  fixed  by  the  Code  applies  in  case  of  a  Judgment  on  a  plea 
of  guilty— 46  Cal.  96.  A  judge  who  did  not  preside  at  the  trial,  may,  if 
l^plly  prealdlng  at  the  time  fixed,  pronounce  Judgment— 28  CaL  46&. 
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The  time  at  which  the  sentence  shall  be  carried  Into  effect  forms  no 
part  of  the  judgment— 3  Ired.  204.  A  mandate  will  not  issue  to  compel 
a  court  to  render  Judgment  of  acqoittal  in  a  criminal  case— 45  GaL  249. 
See  ante,  S  11A5.  note. 

1192.  Upon  a  plea  of  guilty  of  a  crime  distingnished 
or  divided  Into  degreefl,  the  conrt  must,  before  passing 
sentence,  determine  the  degree. 

Oonrt  to  determine  degree.— Upon  the  plea  of  gollty,  the  court  la 
to  determine  the  degrco-.Vi  Cal.  4.'>4;  4»  id.  178:  20  id.  166;  and  this 
must  be  done  before  passing  scntence-^3  Cal.  4A4.    On  a  plea  of 

Sullty,  it  is  not  necessary  that  any  time  should  elapse  between  the 
etermlnation  by  the  court  of  the  degree  of  the  crime  and  the  pro- 
nouncing of  the  Judgment— 20  Cal.  166;  nor  that  the  determination 
should  be  expressed  in  any  particular  form.  Any  decision  or  judg- 
ment which  shows  the  conclnsion:*  derived  from  tne  exauinatiou  is  a 
compliance  with  the  statute— 20  Cal.  166. 

If  the  Jury  convict  of  murder  in  the  first  degree,  and  cannot  agree 
npontheilegreoof  punishment,  or  do  not  declare  it  in  their  verdict. 
It  is  the  duty  of  the  court  to  nronounce  JudguHnit  of  death— 4^Cal.  174. 
The  presumption  is,  that  the  court,  by  testimony,  aMoertains  the 
decree;  hence,  a  sentence  of  iraprlsoimient  where  defendant  pleaded 
guilty  of  murder,  was  a  nullity— .Hi  Cal.  44.  The  proceeding  under  this 
section  is  not  a  trial,  and  the  defendant  has  not  tlie  right  to  have  the 
question  decided  by  a  lury— 20  Cal.  166.  If  a  demurrer  to  an  indict- 
ment is  overruled,  and  the  defen(bint  refuses  to  plead,  the  court  may 
pronounce  Judurment  against  him  as  on  a  |)lca  of  guilty— 23  C'al.  271; 
see  20  id.  663.  Where  there  lias  l)een  a  general  verdict  of  gniltv  on  the 
whole  indictment  containing  several  coiuits  for  offenses  of  «ilffercnt 
nades,  a  sentence  on  the  count  for  the  highest  grade  is  proper— 75  N. 

jL.  4o7. 

1193.  For  the  purpose  of  judgment,  if  the  conviction  ^ 
is  for  felony,  the  defendant  mu.st  be  personally  present; 
if  for  a  misdemeanor,  judgment  may  be  pronounced  in 
his  absence. 

Presence  of  defendant— 42  Cal.  168.  Upon  a  conviction  for  felony. 
It  is  necessary  that  the  defendant  should  ue  present  when  Judgment 
Is  pronounced— 4:  Cal  IbS;  9  id.  1 1.5;  but  the  court  may,  in  the  absence 
of  the  defendant,  fix  the  day  for  pronounci  g  judgment— 9  Cal.  115. 
Abnence  of  defendant  i.s  not  permitted  at  the  sentence— 39  Ala.  661;  49 
Miss.  716;  62  Id.  301 ;  60 1'a.  St.  286;  1  Root.  90.  Where  the  offense  Is  a 
misdemeanor,  or  where  the  pnnlshmeutlssimplyafine,  theabsenceof 
defendant  at  his  sentence,  being  under  recognizance,  may  be  allowed 
—1  Curt.  435;  7  Cowen.  626;  4  Iowa.  354;  9  Dana,  304;  19  Ark.  214;  13 
Wend.  344 ;  16  Pa.  St.  129;  36  Miss.  531 ;  9  lU.  111. 

1194.  When  the  defendant  is  in  custody,  the  court 
may  direct  the  officer  in  whose  custody  he  is  to  bring  him 
before  it  for  judgment,  and  the  officer  must  do  so. 

1195.  If  the  defendant  has  been  discharged  on  bail,  or 
has  deposited  money  instead  thereof,  and  does  not  appear 
for  judgment  when  his  personal  appearance  is  neceasaiy, 
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the  court;  in  addition  to  the  forfeiture  of  the  niidertakiiig 
of  bail,  or  of  the  money  deposited,  may  direct  the  clerk  to 
issue  a  bench-warrant  for  his  arrest. 

1196.  The  clerk,  on  the  application  of  the  district  at- 
torney, may,  at  any  time  after  the  order,  whether  the 
court  be  sitting  or  not,  issue  a  bench-warrant  into  one  or 
more  counties. 

1197.  The  bench-warrant  must  be  substantially  in  the 

following  form:  "County  of ,    The  People  of  the 

State  of  California,  to  any  sheriff,  constable,  marshal,  or 
policeman  in  this  State:  A.  B.,  having  been  on  the— — 

day  of A.  D.  eighteen  hundred  and .  duly 

convicted  in  the  Superior  Court  of  the  County  of , 

of  the  crime  of (designating  it  generally),  you  are 

therefore  commanded  forthwith  to  arrest  the  above  named 
A.  B.,  and  bring  him  before  that  court  for  Judgment. 
Given  under  my  hand  with  the  seal  of  said  court  affixed, 

this day  of  ,  a.  d.  eighteen  hundred  and . 

By  order  of  the  Court,    [seal.]    E.  P.,  Clerk." 

[In  effect  April  12th.  1880.] 

1198.  The  bench-warrant  may  be  sdrved  in  any 
county  in  the  same  manner  as  a  warrant  of  arrest,  except 
that  when  served  in  another  county  it  need  not  be 
indorsed  by  the  magistrate  of  that  county. 

1199.  Whether  the  bench-warrant  is  served  in  the 
county  in  which  it  was  issued  or  in  another  county,  the 
officer  must  arrest  the  defendant  and  bring  him  before  the 
court,  or  commit  him  to  the  officer  mentioned  in  the  war- 
rant, according  to  the  command  thereof. 

1200.  When  the  defendant  appears  for  judgment,  he 
must  be  informed  by  the  court,  or  by  the  clerk,  under  its 
direction,  of  the  nature  of  the  charge  against  him,  and  of 
his  plea,  and  the  verdict,  if  any  thereon,  and  must  be 
asked  whether  he  has  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against  him.  p[n  effect 
April  9th,  1880.] 

PBS.  Code.— 4a. 


IS  1201-2  JUBOUSNT.  491 

1201.  He  may  show,  for  cause  against  the  jadgment: 

1.  Tliat  he  is  insane;  and  if,  in  the  opinion  of  the  oonrt, 
there  is  reasonable  ground  for  believing  him  to  be  insane, 
the  question  of  insanity  must  be  tried  as  provided  in 
chapter  six,  title  ten,  part  two  of  this  Code.  If,  npon  the 
trial  of  that  question,  the  jury  find  that  he  is  sane,  judg- 
ment must  be  pronounced,  but  if  they  find  him  insane,  he 
must  be  committed  to  the  State  lunatic  asylum  until  he 
becomes  sane;  and  when  notice  is  given  of  that  fact,  as 
provided  in  section  one  thousand  three  hundred  and 
seventy-two,  he  must  be  brought  before  the  court  for 
judgment. 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of 
Judgment  or  for  a  new  trial;  in  which  case  the  court  may, 
in  its  discretion,  order  the  judgment  to  be  deferred,  and 
proceed  to  decide  upon  a  motion  in  arrest  of  judgment  or 
for  a  new  trial. 

Canse  shown  against  judgment.— If  the  prisoner  objects  tbat  he 
wits  absent  at  the  time  of  trial,  or  rendition  of  verdict,  or  passing  of 
sentence,  he  must  prove  it—4  Cal.  218. 

1202.  If  no  sufficient  cause  is  alleged  or  appears  to 
the  court  why  judgment  should  not  be  pronounced,  it 
must  thereupon  be  rendered. 

Form  and  sufficiencyof  judgment.— Judgments  of  Inferior  crim- 
inal courts  are  not  required  to  be.  In  form, different  from  those  of  like 
courts  of  general  Jurisdiction— 22  Cal.  133.  The  Judgement  need  not 
contain  a  recital  of  the  particular  offense,  but  only  of  the  general  of- 
fense within  which  it  is  included— 4-3  Cal.  457.  The  court  has  jurisdic- 
tion to  prououuce  for  8orae  offense  fur  vrliich  he  might  have  been  con- 
victed under  the  indictinent— 31  Cal.  61m.  It  Is  not  irregular  in  most 
jurisdictions,  when  the  offenses  are  distinct,  :»nd  there  are  separate 
verdicts,  to  sentence  Bpeclfically  on  each  count— 7  Serg.  &  «.  476; 
Bright.  N.  P.  331;  6!)  Pa.  St.  482;  H  id.  60;  52  id.  422;  78  id.  2^4;  81  lU. 
116;  2J  Wis.  441;  14  Rich.  Ib3;  3  Mo.  9. 

When  the  jnr7  fail  to  agree  on  a  second  count,  but  convict  on  the 
first,  defendant  may  be  sentenced  on  the.  first— 80  Wis.  216:  Id.  416. 
Where  several  persons  are  jointly  Indicted  and  convicted,  they  should 
be  sentenced  severally— 16  Ark.  37;  14  B.  Hon.  386;  3  Wis.  785;  10  Mo. 
440;  21  id.  504:  61  id.  302.  The  court  cannot  sentence  for  a  term  longer 
than  that  provided  by  the  statute.  If  It  does,  the  Judgment  wilibe 
reversed— 48  Cal.  649.  It  Is  enough  to  specify  that  tne  IniprisoDment 
shall  continue  "for  the  term  of  threi9  years  "from  the  dace  of  incaiv 
cerationorlmprisonment— 29CaI.  257;  21Ean.638;  lONev.  107. 

A  sentence  that  defendant  "be  Imprlscmed  four  yeus  from  tbe 
time  of  his  delivery  to  the  warden,"  etc.— 29  Cal. 257;  or, "that  d6- 
lendant  be  Imprisoned  in  the  State  prison  for  the  term  of  tbree  yean 
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from  the  date  «f  his  incaroenitlon  ''--28  id.  265;  or,  that  defendant  be 
imprisoned  for  a  specified  term,  ''to  commence  at  the  expiration  of 
previous  sentence?/'  is  yalld— 22  id.  135.  A  Judgment  of  conviction 
should  be  certain  and  final,  and  subject  to  no  future  decision  or  con- 
tingency—! Blackf .  37.  Errors  or  omissions  in  the  entry  of  Judgment 
can  be  examined  only  on  appeal,  and  not  on  habeas  corpus— 43  Cai.  457. 
An  error  which  will  render  a  Judgment  voidable  only,  is  the  want  of 
adherence  to  some  prescribed  mode  of  procedure,  but  an  error  which 
renders  a  judgment  void  is  such  an  illegality  as  is  contrary  to  the 
principles  of  Iaw-~31  Cal.  619.  A  Judgment  upon  conviction  of  a  mis- 
aemeauor,  which  adjudges  imprisonment  in  the  State  prison,  is  void— 
40  Cal.  426.  "^  --» 

1203.  After  a  plea  or  verdict  of  guilty,  where  a  dis- 
cretion is  conferred  upon  the  court  as  to  the  extent  of  the 
punishment,  the  court,  upon  the  oral  suggestion  of  either 
party  that  there  are  circumstances  which  may  be  properly 
taken  into  view  either  in  aggravation  or  mitigation  of 
the  punishment,  may,  in  its  discretion,  hear  the  same 
summarily,  at  a  specified  time,  and  upon  such  notice  to 
the  adverse  party  as  it  may  direct. 

Discretion  of  ooort.— When  the  verdict  is  guilty,  the  court  may,  of 
its  own  motion,  ts^e  notice  of  a  prior  conviction  of  the  defendant  on 
its  ovra  records,  or  hear  proof  of  his  character  and  antecedents, 
either  to  aggravate  or  extenuate  his  guilt— 52  Cal.  453;  20  Ala.  36;  2 
Jobns.  73;  'J  Tick.  206.  Statutes  providing  for  an  increased  punish- 
ment for  a  second  offense  are  not  In  conflict  with  constitutional  pro- 
visions as  to  Jeopardy— 47  Cal.  1 13 ;  9  Phlla.  533.  As  a  general  rule,  the 
sentence  when  imposed  by  a  court  of  record  is  within  the  power  of 
the  court,  and  may  be  amended  at  any  time  during  the  term— 4  Cal. 
238;  8 Mich.  70;  32  Ohio  St.  113;  2  Allen,  144;  1  Pitts.  169;  see  3  Wall. 
320;  5  Barb.  205;  28  Oa.  235.  The  Judginent  may  be  corrected  at  any 
time  during  the  term— 1  Parker  Cr/B.  874;  1  Whart.  270;  6  Gratt.  692. 

Where  the  coi:A«  after  conviction  of  murder,  sentenced  the  pris- 
oner to  bo  executed,  afterward  caused  him  to  be  again  brought  Into 
coort.  and  amended  the  sentence  by  shortening  the  time,  it  was  held 
proper— 4  Cal. 238.  When  a  term  of  imprisonment  is  still  unexpired, 
the  proper  course  is  to  appoint  the  second  imprisonment  to  beg^n  at 
the  expiration  of  the  first,  to  be  specifically  referred  to  in  the  sentence 
-2J  Cal.  135;  51  Me.  363;  11  Met.  531;  18  Ohio  St.  46;  5  Day.  175;  4 
Rawie,  239;  13  Pa.  St.  634 :  but  see  11  Ind.  389.  After  sentence,  but  be- 
fore Judgment  is  signed,  it  may  be  amended  by  shortening  the  time— 
4  CaL  238.    See  ante,  S  166,  note. 

1204.  The  circumstances  must  be  presented  by  the 
testimony  of  witnesses  examined  in  open  court,  except, 
that  when  a  witness  is  so  sick  or  infirm  as  to  be  unable  to 
attend,  his  deposition  may  be  taken  by  a  magistrate  of 
the  county,  out  of  court,  upon  such  notice  to  the  adverse 
party  as  the  court  may  direct.  No  affidavit  or  testimony, 
or  representation  of  any  kind,  verbal  or  written,  can  bo 
offered  to  or  received  by  the  court,  or  a  judge  thereof,  in 
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aggravation  or  mitigation  of  the  punishment,  except  a9 

provided  in  this  and  the  preceding  section. 
See  omU^  1 166,  note. 

^  1205.    A  judgment  that  the  defendant  pay  a  fine,  may 

^Sf^'^^-^lso  direct  that  he  be  imprisoned  until  the  fine  be  satis* 

fied,  specifying  the  extent  of  imprisonment,  which  must 

not  exceed  one  day  for  every  dollar  of  the  fine.    [Ax»- 

proved  March  7th,  1874.] 

Imprisonment  to  satisfy  fine.— The  defendant  may  be  imprisoned 
to  euf orco  the  payment  or  a  fine— 7  Cal.  209.  The  prisoner  is  entitled 
to  a  credit  of  two  dollars  per  day  while  in  prison— 28  Cal.  414.  A  Judg- 
ment of  a  Justice  of  the  peace  in  case  of  a  misdemeanor  that  defend* 
ant  be  fined  five  bmidred  dollars,  and  in  default  of  payment  that  be 
be  imprisoned  not  exceediuj;  three  hundred  days,  is  in  substantial 
compliance  with  this  section-^  GaL  205;  28  id.  414. 

1206.  A  judgment  that  the  defendant  pay  a  fine  con* 
Btitutes  a  lien,  in  like  manner  as  a  judgment  for  money 
rendered  in  a  civil  action. 

See  j»M/,S  1570. 

1207.  When  judgment  upon  a  conviction  is  rendered, 
the  clerk  must  enter  the  same  in  the  minutes,  stating 
briefly  the  offense  for  which  the  conviction  was  had,  and 
the  fact  of  a  prior  conviction,  (if  one)  and  must,  within 
five  days,  annex  together  and  file  the  following  papers, 
which  will  constitute  a  record  of  the  action: 

1.  The  indictment  or  information^  and  a  copy  of  the 
minutes  of  the  plea  or  demurrer. 

2.  A  copy  of  the  minutes  of  the  trial. 

3.  The  charges  given  or  refused,  and  the  indorsements 
thereon.    And, 

4.  A  copy  of  the  judgment. 
[In  effect  April  9th,  1880.] 

8u\yd.  2.  A  copy  of  the  minntea  of  the  trial  constitates  a  part  of 
<he  ludniient  roil— 52  Cal.  480.  The  entry  made  in  the  minutes  is  part 
of  the  Judgment  roll,  and  errors  and  omissions  in  the  record  can  be 
examined  only  on  appeal— 53  Cal.  457. 

Snhd.  3.  The  cliarge  given  to  the  jury  on  its  own  motion  is  no 
part  of  the  Judgment  roU-44  Cal.  698.  This  subdivision  refers  to  the 
written  charges  or  instructions  which  either  party  may  present  and 
ask  to  be  given  in  accordance  with  §S  400  and  401-44  Cal.  096. 

Sxtbd.  4.  The  jndgment  need  not  contain  a  recital  of  the  partleular 
pifense,  but  only  the  general  offense  in  which  the  partkmiar  offense  is 
iOCluded-43  Cal.  457s  28  id.  247.  "•**'-»  «««» *«"  w«*i*mm:  wu«iaw  w 
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OH  AFTER  n. 

THB  EXBcunoir. 

S  1213.  Execation  of  a  Judgment  other  tbaa  of  deatb. 

S  1214.  If  for  fine  alone,  execution  to  issue  as  in  civil 

S  1215.  Judgment  of  fine  and  imprisonment,  bow  executed. 

S  1216.  Judgment  of  imprisonment.   Duty  of  sheriff. 

S  1217.  Execution  upon  Judgment  of  death. 

S  1218.  Transmission  of  conviction  and  testimony  to  gOTemor. 

5 1219.  Ctovemor  may  require  opinion  of  Supreme  Court  thereoiu    < 

5 1220.  Judgment  of  death,  when  suspended. 

S  1221.  Insanity  of  def  en'dant,  how  determined. 

S  1222.  IHity  of  district  attorney  upon  inquisition. 

S  1223.  Inquisition,  how  cerUfled  and  filed. 

i  1224.  Proceedings  upon  finding  of  Jury. 

S 122!^  Proceedings  when  female  is  supposed  to  be  pregnant. 

S  1226.  Proceedings  upon  the  finding  of  the  Jury. 

$  1227.  Judgment  of  death  remaining  in  force,  not  executed. 

S  1228.  Punishment  of  death,  how  inflicted. 

5 1229.  Execution,  where  to  take  place  and  who  to  be  present. 

5 1230.  Return  upon  death-warrant. 

1213.  When  a  judgment,  other  than  of  death,  has 
been  pronounced,  a  certified  copy  of  the  entry  thereof 
upon  the  minutes  must  be  forthwith  furnished  to  the 
officer  whose  duty  it  is  to  execute  the  judgment,  and  no 
otber  warrant  or  authority  is  necessary  to  justify  or  re- 
quire its  execution. 

Execution  of  judgment.— A  commitment  which  does  not  contain  a 
copy  of  the  Judgment,  but  merely  recites  the  history  of  the  action,  is 
not  sufflcient  authority  for  the  detention  of  the  prisoner— 31  Cal.  497: 
id.  619.  No  other  authority  for  the  detentioa  of  a  prisoner  is  required 
than  a  certified  copy  of  the  Judgment  rendered  against  him— 32  CaL 
48;  31  id.  619;  28  id.  217. 

1214.  If  the  judgment  is  for  a  fine  alone,  execution 
may  be  issued  thereon  as  on  a  judgnxent  in  a  civU'  action. 

See  ante,  S  1206. 

1215.  If  the  judgment  is  for  imprisonment,  or  a  fine, 
■and  imprisonment  until  it  be  paid,  the  defendant  must 
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forthwith  be  committed  to  the  custody  of  the  proper 
officer,  and  hy  him  detained  until  the  judgment  is  com- 
plied with. 
See  ante,  S  120ft. 

1216.  If  the  judgment  is  for  imprisonment  in  the 
State  prison,  the  sheriff  of  the  county  must,  upon  receipt 
of  a  certified  copy  thereof,  take  and  deliver  the  defendant 
to  the  warden  of  the  State  prison.  He  must  also  deliver 
to  the  warden  the  certified  copy  of  the  judgment,  and  take 
from  the  warden  a  receipt  for  the  defendant. 

See  ante,  S 1213. 

<^-WJ^217.  When  judgment  of  death  is  rendered,  a  warrant, 
^  '^^igned  by  the  judge,  and  attested  by  the  clerk  under  the 
seal  of  the  court,  must  be  drawn  and  delivered  to  the 
sheriff.  It  must  state  the  conviction  and  judgment,  and 
appoint  a  day  on  which  the  judgment  is  to  be  executed, 
which  must  not  be  less  than  thirty  nor  more  than  sixty 

days  from  the  time  of  judgment. 

Execution  of  death  seatence.— The  day  for  execution  of  the  sen- 
tence  should  not  be  desismated  In  the  judgment,  but  in  the  warrant  of 
executiou-45  Cal.  141 ;  38 Id.  %m;  45  id.  141 ;  54  id.  92.  If  the  Judgement 
of  death  be  not  executed  on  the  day  appointed,  the  court  rendering 
the  Judgment  may  appoint  another  day  for  carrying  it  into  execution 
— 38CaI.7Ui.  It  is  not  the  function  of  the  court  to  fix  the  time  and 
place  of  execution  in  the  original  sentence— 45  Cal.  137;  55  Ala.  81. 

1218.  The  judge  of  the  court  of  which  a  conviction  re- 
quiring judgment  of  death  is  had,  must,  immediately 
after  the  conviction,  transmit  to  the  governor,  by  mail  or 
otherwise,  a  statement  of  the  conviction  and  judgment, 
and  of  the  testimony  given  at  the  triaL 

1219.  The  governor  may  thereupon  require  the  opinion 
of  the  justices  of  the  Supreme  Court  and  of  the  attomey- 

,      general,  or  any  of  them,  upon  the  statement  so  furnished. 

^^^J^    1220.    So  judge,  court,  or  officer,  other  than  the  gov- 
^  "J^emoTf  can  suspend  the  execution  of  a  judgment  of  death, 

except  the  sheriff,  as  provided  in  the  six  succeeding  seo- 

tions,  unless  an  appeal  is  taken. 

C<^S^  1221.    If,  after  judgment  of  death,  there  is  good  reason 
^q  Vto  suppose  that  the  defendant  has  become  insane,  the 
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sherfff  of  the  county,  with  the  concarrenee  of  the  jadg^ 
of  the  court  by  which  the  judgment  was  rendered,  may 
summon  from  the  list  of  jurors  selected  by  the  supervisom 
for  the  year  a  jury  of  twelve  persons  to  inquire  into  the 
supposed  insanity,  and  must  give  immediate  notice  there- 
of to  the  district  attorney  of  the  county. 

1222.  The  district  attorney  must  attend  the  inquisi- 
tion, and  may  produce  witnesses  before  the  jury,  for 
which  purpose  he  may  issue  process  in  the  same  manner 
as  for  witnesses  to  attend  before  the  grand  jury,  and  dis- 
obedience thereto  may  be  punished  in  like  manner  as 
disobedience  to  process  issued  by  the  court.  ^/     ^ 

1223.  A  certificate  of  the  inquisition  must  be  signeoLJ^-^ 
by  the  jurors  and  the  sheriff,  and  filed  with  the  clerk  oi^^ 
the  court  in  which  the  conviction  was  had. 

1224.  If  it  is  found  by  the  inquisition  that  the  defend-—-^- — 
ant  is  sane,  the  sheriff  must  execute  the  judgment;  but  '*'  7  "^ 
if  it  is  found  that  he  is  insane,  the  sheriff  must  suspend 

the  execution  of  the  judgment  until  he  receives  a  war- 
rant from  the  governor  or  from  the  judge  of  the  court  by  . 
which  the  judgment  was  rendered  directing  the  execution 
of  the  judgment.  If  the  inqoisition  finds  that  the  defend- 
ant is  insane,  the  sheriff  must  immediately  transmit  it  to 
the  governor,  who  may,  when  the  defendant  becomes 
sane,  issue  a  warrant  appointing  a  day  for  the  execution 
of  the  judgment.  '^/  ' 

1225.  If  there  is  good  reason  to  suppose  that  a  female^f^T^ 
against  whom  a  judgment  of  death  is  rendered  is  preg- 
nant, the  sheriff  of  the  county,  with  the  concurrence  of 

the  judge  of  the  court  by  which  the  judgment  was  ren- 
dered, may  summon  a  jury  of  three  physicians  to  inquire 
into  the  supposed  pregnancy.  Immediate  notice  thereof 
must  be  given  to  the  district  attorney  of  the  county,  and 
the  provisions  of  section  one  thousand  two  hundred  and 
twenty-two  and  one  thousand  two  hundred  and  twenty- 
three  apply  tc  the  proceedings  upon  the  inquisitioiL. 
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<^^  1226.  H  it  is  found  by  the  inquisition  that  tho  f eimde 
^  -f  v^is  Dot  pregnant,  the  sheriff  must  execute  the  judgment;  if 
it  is  found  that  the  woman  is  pregnant,  the  sheriff  must 
suspend  the  execution  of  the  judgment,  and  transmit  the 
inquisition  to  the  governor.  When  the  governor  is  sat- 
isfied that  the  female  Is  no  longer  pregnant,  he  may  issue 
his  warrant  appointing  a  d^,/  for  the  execution  of  the 
judgment. 

^'o  (  1227.  If  for  any  reason  a  judgment  of  death  has  not 
^-''^fl^been  executed,  and  it  remains  in  force,  the  court  iu  w\^ch 
"^  the  conviction  was  had,  on  the  application  of  the  district 
attorney,  must  order  the  defendant  to  be  brought  before 
it,  or,  if  he  is  at  large,  a  warrant  for  his  apprehension  may 
be  issued.  Upon  the  defendant  being  brought  before  the 
court,  it  must  inquire  into  the  facts,  and  if  no  legal  rea- 
sons exist  against  the  execution  of  the  judgment,  must 
make  an  order  that  the  sheriff  execute  the  judgment  at  a 
specified  time.  The  sheriff  must  execute  the  judgment 
accordingly. 

The  Superior  Oonrt  a$  finccessor  of  the  District  Court  can  make  an 
order  to  carry  Into  execution  a  judgment  of  death  rendered  by  the 
District  Court— 64  Cal.  184.  An  order  for  execution  made  ia  the  ab- 
sence of  defendant  is  erroneous— M  CaL  92. 

1228.  The  punishment  of  death  must  be  inflicted  by 
hanging  the  defendant  by  the  neck  until  he  is  dead. 

f^C  Ui"  1229.  A  judgment  of  death  must  be  executed  within 
-^r!^  the  walls  or  yard  of  a  jail,  or  some  convenient  private 
'  place  in  the  county.  The  sheriff  of  the  county  must  be 
present  at  the  execution,  and  must  invite  the  presence  of 
a  phyRician,  the  district  attorney  of  the  county,  and  at  least 
twelve  reputable  citizens,  to  be  selected  by  him;  and  he 
shall,  at  the  request  of  the  defendant,  permit  such  minis- 
ters of  the  gospel,  not  exceeding  two,  as  the  defendant 
may  name,  and  any  persons,  relatives  or  friends,  not  to 
exceed  five,  to  be  present  at  the  execution,  together  with 
such  peace  officers  as  he  may  think  expedient,  to  witness 
Che  execution.     But  no  other  persons  than  those  men- 
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tiooed  in  this  section  can  be  present  at  the  execution,  nor 
can  any  person  nnder  age  be  allowed  to  witness  the  same. 

1230.  After  the  ezecntion,  the  sheriff  must  make  a 
return  upon  the  death-warrant,  showing  the  time,  mode, 
and  manner  in  which  it  was  executed. 
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TITLE  rX. 

Of  Appeals  to  the  Supreme  Court. 

Chap.    L    Appbals,  when  allowbd  aiyb  how  takkr, 
AND  THS  Effect  tsbsbof,  §§  1235-46. 
n.    DisMissnfo  AN  Appeal  foe  I&REGULAEirr, 

§§  1248-9. 
HL    Abouuent  of  the  Appeal,  §$  1252-5. 
IV.    Judgment  upon  Appeal,  $§  1258-65. 
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CHAPTER  L 

AFFXAIA,    WHSN   ALLOWED    AND    ROW  TAKBN,    AKD    THS 

EFFECT   THBKBOF. 

S  1235.  Appeal,  by  whom  taken,  on  questions  of  law  almio. 

S  1336.  Parties,  bow  designated  on  appeaL 

S  1337.  Appeal,  when  may  be  taken  by  the  defendant. 

S  1338.  In  what  cases  by  the  people. 

S  1339.  Appeals,  withbi  what  time  to  be  taken. 

S  1340.  Appeal,  how  taken. 

S  1341.  When  notice  may  be  serred  by  publication. 

S  1343.  Effect  of  an  appeal  by  the  people. 

S  1343.  Effect  of  an  appeal  by  the  defendant. 

S  1344.  Same. 

S  1345.  Same. 

S  124a.  Duty  of  clerks  upon  appeaL 

1235.  Either  party  in  a  criminal  action  amonnting  to 
a  felony,  may  appeal  to  the  Supreme  Court,  on  questions 
of  law  alone,  as  prescribed  in  this  chapter. 

Appeal,  when  allowed.— The  Supreme  Court,  under  the  Constitu- 
tion, bad  Jurlsriictiou  on  questions  of  law  alone— .U  Cal.  185.   An  ap- 
peal does  nut  lie  iu  cases  or  inisdeuieanoi^-53  Cal.  437.    An  appeal  lies 
'  from  a  Judgment  fur  coucempt.  when  the  fine  Is  for  three  uuudred 
dollarH— 47  Cal.  10!).    A  question  of  law  is  where  the  verdict  is  com- 

Slained  of  as  behic  contrary  to  the  evidence,  when  there  Is  no  evl- 
enee  to  sustain  the  charge,  not  when  there  is  evidence  tending  to 
prove  It— 55  Cal.  185.  If  an  appeal  has  been  given  iu  ail  cases  wiihiu 
tlie  Jurisdiction  of  tlie  court,  and  afterward  its  Jurlsdiciiun  is  ex- 
tended to  new  cases,  an  appeal  will  lie  In  those  new  cases— 4  Mass.  463. 

1236.  The  party  appealing  is  known  as  the  appellant, 
and  the  adverse  party  as  the  respondent,  but  the  title  of 
tbe  action  is  not  changed  in  consequence  of  the  appeal. 

1237.  An  appeal  may  be  taken  by  the  defendant: 

1.  From  a  final  judgment  of  conyiction. 

2.  From  an  order  denying  a  motion  for  a  new  trial. 

3.  From  an  order  made  after  judgment,  affecting  the 
substantial  rights  of  the  party. 

In  what  cases  defendant  may  take.— When  the  action  of  the  court 
is  manifestly  erroneous  under  any  aud  every  conceivable  state  of  the 
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CKts,  fh«  Snpreme  Cknirtwin  reTlewfhe  case,  notwlthstandtoff  the 
CYldence  may  not  have  beeu  brouffht  up— 47  Cal.  405;  Sid.  4M;  34  Id. 
C63;  44  id.  25;  83  Id.  213;  43  Id.  639.  If  the  record  discloses  the  fact  that 
jl^  a  written  instrument  introduced  In  evidenoe  was  a  forffory,  the  point 
f^  maybe  raised  for  tiie  first  time  In  the  Supreme  Court— '36  Cal.dM. 
\  The  action  of  the  court  iq  discharging  a  jury  in  a  criminal  case,  be- 
V  caiiKo  of  Its  Inability  to  agree,  is  subject  to  reyiew  by  the  appellate 

\        court-41  Cal.  219. 


V 
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JSibd.  1.   Under  tiiit  Motion  an  appeal  can  be  taken  from  saeh 
V         orthTH  only  an  are  made  after  final  Judgment— 42  Cal.  tf:!5.    So.  an  ap- 
\  ,  peal  caiitiot  be  taken  ffom  an  order  made  after  a  verdict  ox  gaUtj, 

^  arresting  the  Judgmeut-^4  Cal.  885. 

Smbd.  3.   The  question  whether  a  defendant  In  a  criminal  case  Is 

,  entltleil  to  a  new  trial,  on  the  ffroimd  that  the  verdict  is  contrary  to 

yv  the  eviilcuce,  is  one  of  law— SlCal.  565.   The  general  rule  is,  that  the 

-^  court  win  not  review  a  judgment  on  this  ground,  imless  the  record 

€<Mitalns  a  statement  setting  forth  the  material  portions  of  the  testl- 

niouy  ,.bnt  If  it  states  that  it  gives  "  In  substance  all  that  was  proven 

oil  the  part  of  the  State."  It  Is  sufllclent— 9  Cal.  421.   An  appeal  bv  de- 

.X.         f endaut  does  not  lie  from  an  order  granting  a  new  trial— <  Fac.  O.  L. 

h%  J.  1013. 

>s.  Subd,  8.   This  aection  mppliea  to  orders  made  after  final  Judgment 

\  which  could  not  lie  reviewed  upon  an  appeal  from  the  Judgment— 44 

V  Cal.  3H5 :  4i  id.  625.   Any  error  committed  by  the  court  in  setting  aside 

X  or  modifying  an  erroneous  order  may  be  reviewed  In  a  criminal  case 

*  7  upon  apiieal,  but  not  on  habeas  corpus— 44  Cal.  34.   Wliere  a  party  is 

I  held  In  custody  under  an  erroneous  order,  regular  upon  itsface,  which 

rV  the  com*t  had  |)ower  to  make,  be  cannot  be  discharged  on  habeas 

r  corpus:  his  remedy  is  by  appeal— 44  Cal.  35;  41  Id.  211;  35  id.  100.    An 

a  appeal  lies  from  an  order  for  execution  In  a  murder  case— 64  CaL  93. 


1238.    An  appeal  may  be  taken  by  the  people : 

1.  From  a  judgment  for  the  defendant  on  ademnrrer  to 
the  indictment  or  information. 

2.  From  an  order  granting  a  new  trial. 

3.  From  an  order  arresting  judgment. 

4.  From  any  order  made  after  judgment,  affecting  the 
substantial  rights  of  the  people. 

5.  From  an  order  of  the  court  directing  the  jury  to  find 
for  the  defendant.    [In  effect  April  9th,  1880.] 

In  what  cases  by  the  people.— By  the  Just  Interpretation  of  tiiis 
sertlon,  the  right  of  appeai  by  the  people  must  be  confined  to  such 
cases  only  in  which  errors  in  the  proceedings  may  occur  before  legal 
Jeopardy  has  attached— 38  Cal.  479.  See  Const.  Prov.  ante,  p.  17 :  Jbop- 
▲KDY,  antct  S  loift.  The  action  of  the  court  in  dischargmg  a  Jury  be- 
cause of  its  inability  to  agree  is  subject  to  review— 41  CaL  212.  The 
remedy  is  not  by  habeas  corpus— 41  Cal.  212. 

Subd.  I.  An  order  sustaining  a  demurrer  is  a  final  Judgment  fMna 
which  an  appeal  will  lie— 39  Cal.  604;  8  Humph.  82;  9  Mo.  687.  Query— 
6  Pac.  C.  L.  J.  116.  It  lies  ftom  an  order  ovemulng  a  demurrer-4f 
Cal.  253. 

Subd.  8.  An  appeal  cannot  be  taken  firom  an  order  made  after  a 
verdict  of  guilty,  arresting  the  Judgment— 44  CaL  885.  "Where  no  ex- 
ception is  taken  to  the  denial  of  a  motion  in  arrest  of  Judgment  and 
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tbe  record  does  not  set  oat  the  evidence  on  which  it  was  made,  the 
iHMpellate  court  will  presume  that  the  motion  was  properly  overruled 
--to  Ala.  72. 

.  Subd,  4.  Error  in  setting  dside  or  modifying  an  erroneous  order 
may  be  reversed  in  a  proper  case  on  application,  but  it  cannot  be 
ouestioned  on  habeas  corpus— 44  Cal.  34.  Nu  appeal  lies  from  an  order 
directing  a  cbarge  once  ignored  to  be  resubmitted  to  another  grand 
Jury.  The  only  orders  from  which  appeals  He  are,  orders  made  after 
nnaljudgment;  orders  before  that  are  reviewable  only  on  appeal  from 
the  nnalludgment,  or  an  order  granting  or  refusing  a  new  trial— 42 
CaL  624 ;  44  IcL  385.  No  appeal  lies  from  an  order  of  the  Judge  admit- 
ting aparty  to  bail  under  the  provisions  relating  to  habeas  corpus— 40 

1239.  An  appeal  from  a  judgment  must  be  taken 
within  one  year  after  its  rendition,  and  from  an  order, 
within  sixty  days  after  it  is  made. 

Witiiin  what  time  taken.— An  appeal  from  an  order  denying  a  new 
total  will  be  dismissed  if  taken  more  than  sixty  days  after  the  order 
l8made-6SCal.630. 

1240.  An  appeal  is  taken  by  filing  with  the  clerk  of 
the  conrt  in  which  the  judgment  or  order  appealed  from 
is  entered  or  filed,  a  notice  stating  the  appeal  from  the 
jMune,  and  serving  a  copy  thereof  upon  the  attorney  of  the 
adverse  party. 

Appeal,  how  taken.— A  notice  of  appeal  must  be  filed  with  the 
clerk  of  the  court,  and  served  on  the  attorney  of  the  adverse  party 
eltherpersonally  or  by  publication,  as  directed  in  the  Cbde— 49  CaL 
459.  where  it  appears  that  the  notice  was  filed  on  a  certain  day,  and 
the  service  admitted  under  the  indorsement  of  filing,  it  will  be  pre- 
sumed service  was  made  on  the  day  of  filing— 6  Pac.  G.  L.  J.  465.  A 
notice  of  appeal  in  a  criminal  case  may  be  signed  by  any  attorney  au- 
thorized by  defendant  to  take  au  appeal— 6  Pac.  G.  L.  J.  1014. 

A  recital  that  notice  of  application  has  been  served  and  filed,  is  no 
evidence  that  an  appeal  lias  ueen  taken— 45  Gal.  45.  The  record  must 
show  that  an  appeal  has  in  fact  been  taken,  or  the  court  will  not  be 
required  to  look  into  the  case— 45  Gal.  45.  In  the  absence  of  statutory 
machinery  for  appeal,  a  case  may  be  brought  to  the  Supreme  Gourt  by 
writ  of  en^r— 52  Gal.  220;  6  id.  190;  3  id.  247;  24  id.  334;  but  a  writ  of 
error  will  not  lie  when  an  appeal  is  given—24  CaL  334 ;  see  23  Cal.  93. 

1241.  If  personal  service  of  the  notice  cannot  be  made, 
the  judge  of  the  court  in  which  the  action  was  tried,  upon. 
Xnroof  thereof,  may  make  an  order  for  the  publication  of  the 
no^ce  in  some  newspaper,  for  a  period  not  exceeding  thirty 

days.    Such  publication  is  equivalent  to  personal  service. 
See  ante,  S 1240,  note. 

1242.  An  appeal  taken  by  the  people  in  no  case  stays 
or  aSeets  the  operation  of  a  judgment  in  favor  of  the  de* 
iiUidant,  until  judgment  is  reversed. 

fSV.  CODB.— 48. 
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1243.  An  appeal  to  the  Sapreme  Court  from  a  jadg^ 
ment  of  conviction,  stays  the  execution  of  the  Judgment 
In  all  capital  cases,  and  In  all  other  cases  npon  filing 
with  the  clerk  of  the  oonrt  in  which  the  conyietion  was 
had,  a  certificate  of  the  judge  of  snch  conrt,  or  of  a  jnstics 
of  the  Sapreme  Court,  that,  in  his  opinion,  there  is  prob- 
able cause  for  the  appeal,  but  not  otherwise.  [Approred 
March  90th,  in  effect  July  Ist,  1874.] 

Eflbct  of  apMmL— Under  the  proTlslonB  of  this  aeetion,  ball  tkoold 
not  bo  allowed  after  conviction*  except  by  a  ladgre  of  the  conit  tn 
which  the  conviction  was  had,  or  hy  a  Justice  or  the  Supreme  Coari; 
and  then,  only  when  the  circumstances  are  of  an  extraordinary  cha^ 
acter— 49  Cal.  680 ;  M  Id.  85 ;  and  as  a  matter  of  discretion— 48  Cd.  67a 
(be  judge  of  the  court  In  which  the  conYlctlon  was  had  falls  to  eertlfy 
thai  In  his  opinion  there  Is  prohtvhle  cause  for  the  appeal,  and  tae 
Justl^'es  of  the  Supreme  Court  are  satisfied  that  no  error  has  Intei^ 
Tened.  they  will  not  grant  such  a  certificate,  and  the  appeal  wlU  not 
Stay  the  execution— 45  CaL  MB.  BeepreeedlngseetloDai^ 

1244.  If  the  certificate  provided  for  in  the  praoedHig 
section  is  filed,  the  sheriff  must,  if  the  defendant  be  in  hja 
custody,  upon  being  served  with  a  copy  thereof,  keep  the 
defendant  in  his  custody  without  executing  the  judgment; 
and  detain  him  to  abide  the  judgment  on  appeaL 

See  ante,  S 1243,  note. 

1245.  If  before  the  granting  of  the  certificate,  th^ 
judgment  has  commenced,  the  further  executl<»  thereof 
is  suspended,  and  upon  serrioe  of  a  copy  of  such  certificate 
the  defendant  must  be  restored,  by  t^e  offieer  in  whoM 
custody  he  is,  to  his  original  custody. 

8eean<e,  S  IMS,  note. 

1246.  Upon  the  appeal  being  taken,  the  clerk  of  th6 
court  with  whom  the  notice  of  appeal  is  filed  must,  with* 
in  twenty  days  thereafter,  in  case  the  bill  of  exceptions 
has  been  settled  by  the  judge  before  the  giving  of  said 
notice,  but  if  not,  then  within  twenty  days  from  tlie  setti9- 
ment  of  the  bill  of  exceptions,  without  charge,  transmit 
to  the  clerk  of  the  appellate  court  fifteen  printed  copies 
(one  of  which  shall  be  certified  to  and  be  the  original)  of 
the  notice  of  appeal,  the  record,  and  of  all  bills  of  exi^ 
ceptions;  and,  upon  the  receipt  theieof,  the  elerk  of  th^ 
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appellate  court  inuHt  flte  the  orlglDiil,  aud  dl«poie  of  the 
eopien  OS  lie  is  required  to  do  in  the  oaBo  of  Iransctipti  on 
appeal  Id  civil  cases,  aad  all  his  aeivices  as  provided 
hereia  must  be  wltbout  cbarge.  The  clerk  of  the  lower 
coun  must  also  withiu  tlie  time  alHive  specified  serve 
pciDted  copies  of  the  aljove  Dapied  papers,  without  charge, 
npoD  he  d  udau  s  a  to  u  y  and  np  n  tlie  Attorney 
Gen  ra  Th  p  D  g  be  abo  e  uamed  papers  la  a 
couu  y    b    g       {A     ro     d     a    hl9th     889.1 

Trit"  m      0  thB  cliTk 'of  the 

aopella  peal  ■      oTtho  recnnl  taa 

oral   bah  lud  rsemciits tlitrcoa— U 

<MLH  tfUhoiitthapay 


Irr^tQarityliinotaLln^taasilpulailoa— MCftl  tw     U      tUa  <]q  jol 
either pMtj to briiwlbe  attenllon  o(  the  court  to  aura  era  on  ol 

"■ ■  -'  a  peadluB  procoadiaa   promptly  aod  at  tUe  earUeal 

WCaLMd. 
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CHAPTEB  n. 

DISMIBSDra  AN  APPBAIi  FOB  XKBBGULABIT7. 

S  1248.  For  wbftt  Irr^nilarity*  and  how  dismlflsed. 
S  1249.  DiBinlBsal  for  want  of  a  return. 

1248.  If  the  appeal  is  irrefj^ilar  in  any  substantial  pa> 
ticular,  bnt  not  otherwise,  the  appellate  coort  may,  on 
any  day,  on  motion  of  the  respondent,  upon  five  days'  no- 
tice, accompanied  with  copies  of  the  papers  upon  which 
the  motion  is  founded,  order  it  to  be  dismissed.  [In  ef- 
fect April  9th,  1880.] 

1249.  The  court  may  also,  upon  like  motion,  dismiss 
the  appeal,  if  the  return  is  not  made  as  provided  in  section 
one  thousand  two  hundred  and  forty-six,  imless  for 
good  cause  they  enlarge  the  time  for  the  purpose. 


I 
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CHAPTER  in. 

ARGUMENT   OF  THB  APFBAIi. 

S  12S2.  Appeals,  when  to  be  heard  and  determined. 

S  1253.  Judgment  cannot  be  reversed  without  argument. 

S  1254.  Number  of  counsel  to  be  heard. 

S  12S5.  Defendant  need  not  be  present. 

1252.  All  appeals  in  criminal  cases  must  be  heard 
and  deteimined  by  the  appellate  court,  within  sixty  days 
after  the  record  is  filed  in  said  appellate  court,  unless  con- 
tinued on  motion  or  with  the  consent  of  the  defendant.  [In 
effect  April  9th,  1880.] 

1253.  The  judgment  may  be  affirmed  if  the  appellant 
fail  to  appear,  but  can  be  reversed  only  after  argument, 
though  the  respondent  fail  to  appear. 

8ee65GaL298. 

1254.  Upon  the  argument  of  the  appeal,  if  the  offense 
is  punishable  with  death,  two  counsel  must  be  heard  on 
each  side,  if  they  require  it.  In  any  other  case  the  court 
may,  in  its  discretion,  restrict  the  argument  to  one  coun- 
sel on  each  side. 

8eefi5CaL298. 

1255.  The  defendant  need  not  personally  appear  la 
the  appellate  court. 

See59CaL29ai 


JOIKJUENI  UPON  itV^At. 


CHAPTER  IV, 

jmXUtXNT  OrOS  AFPKAI^. 

UW.   JndgmBnt  wltbont  ngwil  to  tacbnlal  emm. 

UM.   What  nur  t>a  reTlevAl  on  «d  «ppal  br  defendlnt. 

12H.  Uiij  ntene,  iSnii,  or  modUr  (tio  Judgmeat,  lud  ardCT  Dcm 

EtlBL 

1281.  KswDUI.vlieTatolielud. 

12ffL  DeTcndantdlsGlur^iloiireFenalof  jDdBinan^ 

UfiS.  Judgment  Cobfl  execuCMonAfllmiuice. 

12M.  Judgment  ofB|>iHUiU<»iut,ti(nraiteredndTsiiilt«*d. 

12U.  JurlHltaaiiaoeuHkfterjiidgiiiaiitremlCUd. 

1238.  After  beariiiB  the  appeal,  Cbs  coiut  msBt  glvB 
JndEDieue  wlthoat  regard  to  technics!  emns  or  defects,  or 
to  ezceptioiiB,  wliicli  ilo  not  affect  tiiv  ■QbatamUtl  t^bta 

of  tbe  pnrtien. 


IM.  OUJ<:c[iwistoanlii<iii   '  :' >  'nnin 

■ppellBto  court  Hill  iiiii  f  ■.  i     ■.     .        ■ ..  .    i I      ii  iiKc^ed 

tola  or  l:iw  '.  ■  <  .  .        I  '.L-<iLi  DCem>t9  irbMbUonuui^p 

...  .1  .ili.d  l3  ciirvd  to  afterward  mi* 


pUoUile  Eo  Uie  quealioiii  lutuHUy  til<j>l,aud  triilc^  the  Jury  wumaUa 
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on  to  decide,  jadgment  will  be  affirmed  notwlthstandlngrmany  speettc 
Instmctlons  were  asked  and  refused— M  Cat.  450.  Judgment  will  not 
bo  reversed  because  the  Jury  were  not  changed  by  the  court  as  pro- 
Tided  byj  1122,  unless  It  Is  shown  that  defendant  sustaiued  some  Inl- 
Inry— 2a  Cal.  631 .  Where  there  Is  evidence  of  the  good  character  of  the 
defendant,  to  instruct  that  evidence  of  charac|:er  can  only  be  consid- 
ered in  cases  where  the  guilt  is  doubtful  Is  error;  yet  If  the  evidence 
conclusively  shows  guilt,  that  noaraountof  good  character  could  have 
changed  the  result,  such  error  does  no  injury— 45  Cat.  288;  44  Id.  291. 

A  defendant  cannot  complain  that  the  court  did  not  Instrtict  on  a 
point  in  Issue,  unless  he  asked  and  was  refused— 48  Cal.  237;  44  id.  i)6. 
An  error  on  refusing  an  instruction  is  cured  if  the  Instruction  Is  sul>* 
stantlaily  given  in  the  charge  to  the  Jury— 50  Cal.  470;  63  id.  630;  54  Id. 
396;  41  ill.  66;  47  id.  95;  but  an  erroneous  instruction  is  not  cured  by  a 
correct  statement  of  the  law  in  another  part  of  the  charge— 43  Cal.  552; 
Mid.  151.    See53CaL495. 

1259.  Upon  an  appeal  taken  by  the  defendant  from  a 
]ad£^ei)t,  the  conrt  may  review  any  intermediate  order 
or  ruling  involving  the  merits,  or  which  may  have  affected 

the  judgment. 

Review  on  appeal  from  judgment.— This  section  was  clearly  in- 
tended to  prohibit  a  separate  appeal  from  intermediate  orders  or  pro- 
ceedings—42  Cal.  625.  Any  action  of  the  court  wliich  deprives  defend- 
ant of  a  substantial  legal  right,  is  to  his  prejudice,  or  to  any  extent 
withholds  or  abridges  a  substantial,  legal  or  constitutional  privilege, 
tvblm  claimed  on  the  trial,  is  proper  matter  for  re  view— 42  Cal.  li>7; 
Hid.  584;  see 42  id.  623;  as  orders  on  motions  for  continuance— 6 id. 
US;  or  an  order  directing  that  a  criminal  charge,  ignored  by  the  grand 
lury,  be  submitted  to  another,  is  not  appealable— 42  id.  625;  see  44  Id. 
185;  44id»92. 

1260.  The  conrt  may  reverse,  affirm,  or  modify  the 
judgment  or  order  appealed  from,  and  may  set  aside,  af-. 
firm,  or  modify  any  or  all  of  the  proceedings  subsequent 
to,  or  dependent  upon,  such  judgment  or  order,  and  may, 
if  proper,  order  a  new  trial. 

Fteramptiona.— Error  will  not  be  presumed— 45  Cal.  261.  Mere  in- 
tendments indulged  in  the  appellate  court  are  In  support  of  the  pro- 
ceedings below,  so  far  as  such  intendments  are  consistent  with  the  ro> 
eord-47  Cal.  4U4;  27  id.  514;  43  Ala.  55;  7  Mo.  293.  If  the  record  fails  to 
Show  arraignment  and  plea  to  the  indictment,  the  court  will  assume 
that  there  was  no  arraignment  or  plea— 52  Cal.  479.  It  will  be  pre- 
sumed that  the  testimony  introduced  by  the  prosecution  worked  no 
injury  to  the  defendant,  if  the  testimony  is  not  contained  in  the  re- 
cord—47  Cal.  402.  Where  one  willfully  suppresses  tentimony,  the  pre- 
sumption is  that  such  testimony,  if  produced,  would  be  adverse  to 
bim.  But  in  the  absence  of  a  purpose  to  suppress,  tho  presumption 
does  notarise— 6  Pao.  C.  L.  J.  186;  see  ante,  S 1192,  note  Pbbsumptivb 

EVIOEKOB. 

It  will  be  pretnmed  that  oral  instructions  given  by  the  court  were 
tidEcn  down  by  the  shorthand  reporter  when  nothing  is  shown  to  the 
contrary— 6  Pac.  C.  L.  J.  610.  The  presumption  Is  that  the  evidence  in 
the  court  below  sustained  the  verdict— 27  t)al.  248;  89  111.  604:  80  id.  32. 
Where  the  indictment  contains  several  counts,  each  charging  a  dls- 
ttnot  offeii8e»  it  will  be  presumed  that  Judgment  was  pronounced  f  oi 
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tbe  offeme  to  wblch  the  eTldence  was  directed  and  was  appUeal)le--27 
OaL  994.  Tbe  presumptions  are  in  favor  of  the  sentence— 27  Cal.  384;  37 
Ala.  U2:  4  Zab.  843.  Where  no  objection  is  made  to  the  verdict,  hot 
tbe  sentence  Is  defective,  the  Judgment  will  be  reversed  without  dls- 
torbing  the  verdict,  and  the  cause  remanded  with  directions  to  pro- 
nounce the  proper  sentence— 9  Smedes  &  M.  fil8.  Where  error  Inter* 
venes,  it  is  presumed  to  be  injurious,  and  Judgment  should  be  reversed 
unless  the  contrary  appears— 47  CaL  105;  i8  iu.I87;  6  Parker  Cr.B.  196; 
but  not  if  during  subsequent  proceedlugs  the  foundation  of  the  error 
ts  overthrown— 26  id.  129. 

Erroneons  instmctions.— It  is  error  in  the  coxurt,  in  the  absence  of  a 
phonographic  reporter,  to  instruct  the  Jury  orally  without  the  consent 
of  the  defendant— 53  Cal.  575 ;  45  id.  254.  It  is  error  per  te  to  charge  the 
Jury  orally  without  the  consent  of  defendant— 6  Cal.  246;  8  id.  341;  id. 
423;  12  id.  345;  26  id.  78;  43  id.  29, 35;  44  id.  186;  37  id.  274.  It  Will  not  be 
presumed  that  the  court  below  charged  orally  because  the  record  does 
not  state  that  the  charge  was  given  in  wrltmg-45  Cal.  261 ;  28  id.  496; 
25  id.  535.  The  presiimption  is  that  the  charge  is  in  writing  unless  the 
contrary  appears— 28  Cal.  496:  25  id.  531;  17  la.  322.  Wliere  an  iustruo- 
tion  is  confused  and  uncertain,  or  fails  distinctly  to  lay  down  the  law, 
while  at  the  same  time  it  contains  hirpothetical  suggestions  of  the  de- 
f endant'sffuiit,  it  is  injurious  to  the  rights  of  the  party  on  trial— tf  Pac 
C  L*  «F.  166. 

Remarks  of  the  judge  prejudicial  to  the  accused,  alth<li^h  he  after, 
ward  instructed  the  Jury  to  disregard  them,  is  very  grave  error— «  Pac. 
C.  L.  J.  819.  Error  in  lustructious  will  not  bo  reviewed  unless  the  in- 
structions are  embodied  in  a  bill  of  exceptions,  or  there  is  an  indorse- 
ment thereon,  signed  by  the  Judge,  showing  the  action  of  the  court— 
28  Cal.  214;  40  id.  286.  Instructions  calculated  to  influence  the  Jury 
upon  their  authority  to  limit  tbe  punishment  for  murder  in  the  first 
degree  should  be  pertinent,  and  have  reference  to  the  evidence— 51 
Cal.  4!^;  4J  id.  181.  It  will  be  assmned  that  the  instruction  was  cor- 
rect, if  legal  and  proper  in  any  conceivable  state  of  the  evidence  le- 
gally admissible  on  the  point— 53  Cal.  420. 

Where  the  evidence  to  which  an  instruction  relates  does  not  ap- 
pear on  the  record,  tbe  presumption  is  in  favor  of  its  correctness— 47 
Cal.  124.  A  useless  instruction  is  not  necessarily  erroneous— 53  Cid. 
420.  Defendant  cannot  complain  of  an  instruction  which  does  no  in- 
Jury— 49  Cal.  7.  It  cannot  be  assumed  that  a  Jury  understands  an  in- 
struction given  by  the  court  in  a  sense  different  from  that  in  which  It 
is  commonly  understood— 43  Cal.  181. 

Error  in  refusing  and  giving  instructions.— It  is  not  error  to  refuse 
an  instruction  based  on  a  statement  of  facts  not  in  evidence— 47  CaL 
106;  50  Id.  570;  nor  to  refuse  to  give  an  instruction  which  is  already 
substantially  given— 41  id.  66;  or,  where  there  is  no  evidence  to  sustain 
the  hypothesis  to  which  it  is  directed— 6  Pac.  C.  L.  J.  »38.  The  refusal 
to  give  instructions  which  assume  that  no  other  tlian  circumstantial 
evidence  was  introduced  by  the  prosecution,  will  not  be  held  eiTone- 
ous,  if  tbe  record  fails  to  show  that  none  but  circumstantial  evidence 
was  introduced— 47  Cal.  406.  When  no  evidence  is  brougiit  up  with  the 
record,  it  will  be  assumed  that  evidence  was  introduced,  rendering  a 
modification  of  the  instruction  necessary— 53  Cal.  420.  An  addition  to 
an  instruction  given,  which  does  not  change  or  modify  the  sense,  but 
states  a  further  principle  germane  to  the  point,  is  not  error— 47  Cat  96: 
80  id.  448. 

Jndicial  discretion.— Judicial  discretion  will  not  be  Interfered  with, 
unless  it  is  abused— 41  Cal.  462.  Where  the  record  shows  that  tbe  ac- 
cused was  detained  upon  the  recommendation  of  the  grand  Jury  alone, 
the  presumption  that  the  discretion  of  the  court  was  exercised,  can- 
not be  Indulged— 42  Cal.  200.  The  court  having  complete  appellate 
power,  it  is  not  to  be  supposed  that  it  will  trust  implicitly  in  tue  <lis- 
cretion  of  inferior  courts-^  CaL  353. 
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When  judgment  not  distnrbed.— Error  most  afflrmatlrelv  appear, 
or  the  Supreme  Court  will  not  reverse  the  Judgment-^  Cal.  202:  Itf  Id. 
96:  17  id. 214;  id.  363;  id.  389;  19  Id.  426;  il  id.  M7;  43  id.S5;  Id.  176. 
Where  iio  one  appeared  for  appellant,  nor  were  any  poinu  or  aurborl- 
tles  filed,  and  no  error  appearing,  Judgment  will  be  affirmed— 6  Puc.  C. 
Ti.  J.  160.  Questions  of  mere  error  cannot  be  inquired  into— 44  Cal.  580. 
Srrors  on  abstract  nrinclples  of  law  will  not  i>e  considered  by  the 
Supreme  Court— 43  Cal.  451.  In  the  absence  of  a  bill  of  exceptions,  the 
court  i;i  unable  to  determine  whether  it  would,  if  settled  and  signed, 
tend  to  manifest  any  error  committed  at  the  trial— 14  Cal.  610;  l8  id. 
432:  46Jd.51:  Busb.217.  Intendmeutsjgo  to  the  support  of  the  action 
of  the  court  below,  where  no  portion  ofthe  evidence  is  brought  up— 43 
Cal.  168.  If  the  testimony  is  not  in  the  record,  a  judgment  will  not  be 
reversed  for  error  in  instmctions,  if,  from  the  nature  of  the  case,  tes- 
timony might  have  been  introduced  which  would  have  warranted- 
tbem-46CaL303;  45  id.  822. 

New  triaL— Where  Instmctions  are  contradictory  on  a  material 
point,  there  should  be  a  new  trial— 44  Cal.  e»:  30  id.  316;  39  id.  577;  43 
Id.  552:  11  Id.  161 ;  I  id.  854.  Where  the  verdict  is  acfaiust  the  evidence, 
the  Judgment  should  be  set  aside— 6  Pac.  C.  L.  J.  819.  If  tliere  is  a  sub- 
BtantiaTconflict  of  evidence,  the  verdict  will  not  be  disturbed— 53  CaL 
577 ;  50  id.  306.  If  the  verdict  finding  the  accused  guilty  is  not  clearlv 
sustained  by  the  evidence,  the  Judgment  will  be  reversed— 36  Cal.  531. 
The  Judgment  will  not  be  disturbed  on  the  ground  that  evidence  la 
insufficient  to  Justify  the  verdict,  unless  there  is  either  a  total  defi- 
ciency of  evidence,  or  it  preponderated  so  greatly  against  the  verdict 
as  tu  render  it  clear  that  thejury  must  liave  acted  under  the  influence 
of  passion  or  prejudice— 48  Cal.  837;  but  the  Supreme  Couitwlll  not 
dead  with  the  question  of  mere  preponderance  of  evidence— 47  id.  101. 
Where,  on  appeal  from  an  order  granting  a  new  trial,  there  is  no  evi- 
dence to  show  that  the  affidavits  contamed  in  the  transcript  were 
used  or  referred  to  on  the  motion,  the  question  will  not  be  considered 
— 4J  Cal.  539:  see  6  Pac.  O.  L.  J.  483.  On  api>eal  from  an  order  gi-ant- 
Ing  a  new  trial,  the  appellate  court  is  confined  to  a  review  of  the  pro- 
eeedings  between  issue  Joined  and  the  rendition  of  the  verdict— 39 
CaL  370: 

1261.  When  a  new  trial  is  ordered,  it  must  be  directed 
to  be  had  in  the  conrt  of  the  county  from  which  the  ap- 
peal was  taken. 

1262.  If  a  judgment  against  the  defendant  is  reversed 
without  ordering  a  new  trial,  the  appellate  court  must,  if 
he  is  in  custody,  direct  him  to  be  discharged  therefrom; 
or  if  on  bail,  that  his  bail  be  exonerated;  or  if  money  was 
deposited  instead  of  bail,  that  it  be  refunded  to  the  de- 
fendant. 

1263.  If  a  judgment  against  the  defendant  is  affirmed, 
the  original  judgment  must  be  enforced. 

1264.  When  the  judgment  of  the  appellate  court  is 
given,  it  must  be  entered  in  the  minutes,  and  a  certified 
copy  of  the  entry  forthwith  remitted  to  the  clerk  of  the 
court  from  which  the  appeal  was  taken. 
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Judgment  to  be  nmittecL— The  ]iidgin6nt  of  tho  appellate  court  Is 
lequii-ed  to  be  certtled  to  the  lower  court,  that  the  original  Judg- 
ment may  be  carried  iuto  effect,  as  directed  bj  the  appellate  trloiinal 
-41  Cat  211. 

1265.  After  the  certificate  of  the  jadgmeut  has  been 
remitted  to  the  court  below,  the  appellate  court  has  no 
fiirther  jurisdiction  of  the  appeal  or  of  the  proceedings 
thereon,  and  all  orders  necessary  to  carry  the  judgment 
into  effect  must  be  made  by  the  court  to  which  the  oei- 
tilicate  is  remitted. 

Jarisdiction,  when  ceaaea.— After  remittitur,  ihe  Supreme  Court 
10969  all  Jurbdiotiou.and  tlie  lowercourt  cau  make  all  onlcr^  necessary 
to  carry  the  judipuent  intoexecutlon  by  proceediugH  hi  tli«  lower  court 
— II  Ciu.  21 1.  CTpon  the  afflruiauce  of  au  order  or  juUgim-Tit,  no  order 
of  tlie  apt>ellate  court  18  neeetwary  directing  the  court  Im'Iow  to  en* 
force  ]uugineut^39  Cal.  102.  After  Judgment  affiinifd,  a  second  com- 
mit luput  need  only  recite  the  judgmeut  of  convictlou,  that  dt'feoclaut 
appealed,  and  juilgnient  was  affirmed.  It  need  nut  recite  the  Judg- 
meut of  the  lower  court,  or  that  the  remittitur  had  be«u  Isjiued— 4i  CaL 
810.  AUH  priuM  courts  cauuot  set  aside  or  dlsregaril  decUiratlons  of 
the  Supreme  Ooart«  because  it  may  seem  to  them  uusouud-~l5  CaL  57. 
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CHAPTEB  L. 

BAHi. 

Abt.  l  In  what  eases  the  d^endant  may  he  admitted  to 
bail. 
n.  Bail  rqxm  being  field  to  annoer  b^are  indietmeat. 
m.  Bail  upon  an  iTuUctment  b^ore  conviction* 
TV.  Bail  on  appeal, 
v.  Deposit  instead  0/ bail. 
VI.  Surrender  of  the  d^endant. 
Tn.  Forfeiture  of  the  undertaking  of  bail  or  of  the  dS' 

posit  of  money. 
VUL  Recommitment  of  the  defendant  after  having. gUsen 
bail  or  deposited  money  instead  ofbaiL 

Abticlb  I. 

In  Vihat  cases  the  defendanX  may  be  admitted  to  bail, 

1 1288.  Admlaslon  to  bail  defined. 
S  1269.   Taking  of  baU  defined. 
S  1270.   Offense  not  bailable. 

S  1271.  Defendant  when  admitted  to  ball  before  oonyletion. 
S  1272.   When  admitted  to  bail  after  conTlctlon  and  upon  appeaL 
S  1273.  Nature  of  baiL 

1 1274.  When  bail  is  matter  of  discretion,  notice  of  application  mnrt 
be  given  to  district  attorney. 

1268.  Admission  to  bail  is  tbe  order  of  a  competent 
court  or  magistrate  that  the  defendant  be  discharged  from 

actual  custody  upon  bail. 

Admiuion  to  bail— See  54  GaL  103.  Release  on  bail  is  not  imprlsan* 
ment  during  the  period  of  such  reioaao  ■  41  Cal.  210.  See  aiUe,  S$822, 
note,  874. 

1269.  The  taking  of  bail  consists  in  the  acceptance, 
by  a  competent  court  or  magistrate,  of  the  undertaking  of 
sufficient  bail  for  the  appearance  of  the  defendant,  accord* 
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ing  to  the  terms  of  the  andertaking,  or  that  the  bail  will 

pay  to  the  people  of  this  State  a  8x>ecified  sum. 

Taking  bail  defined.— A  prisoner  arrested  for  felony  must.  In  order 
to  procure  bail,  be  taken  before  tbe  magistrate  wbo  Issued  the  war* 
rant,  or  some  other  magistrate  iu  tbe  same  county— 54  Cal.  103.  In 
fixing  tbe  amoimt  of  bail,  the  sole  purpose  should  be  to  cause  the  np> 
pearance  of  the  accused  to  answer  tlie  charge— M  Cal.  75;  see  ante,  S 
832.  The  sum  of  one  hundred  and  twelve  thousand  dollars  is  not  eic- 
cesslve  for  ten  distinct  felonies,  such  being  the  amount  alleged  to 
have  been  taken  by  the  prisoner  by  reason  of  said  felonies— 53  Cal. 
410.  Fifteen  thousand  dollars  is  not  excessive  on  the  charge  of  assault 
to  murdei>-4i  Cal.  555.   See  ante,  $  822. 

1270.  A  defendant  charged  with  an  offense  punish- 
able with  death  cannot  be  admitted  to  bail,  when  the 
proof  of  his  guilt  is  evident  or  the  presumption  thereof 
great.  The  finding  of  an  indictment  does  not  add  to  the 
strength  of  the  proof  or  the  presumptions  to  be  drawn 
therefrom. 

Ofibnse  not  bailable.— Admission  to  ball  In  capital  cases,  where  the 

Sroof  18  evident  and  the  presumption  great,  may  bo  made  matter  of 
iscretiou,  or  may  be  forbidden  by  legislation— 19  Cal.  541;  54  Cal.  103; 
Const.  Prov.  <mte,  page  15.   See  ante,  S  821. 

1271.  If  the  charge  is  for  any  other  offense,  he  may 
be  admitted  to  bail  before  conviction,  as  a  matter  of 

right. 

Bail  as  matter  of  right.— In  all  other  than  capital  cases,  bail  is  a 
matter  of  right— see  54  Cal.  103;  Const.  Prov.an/«,  pago  15.  Wliere  the 
Jury  are  unable  to  agree  upon  a  verdict,  and  were  discharged  without 
consent,  thereby  protracting  defendant's  confinemetit  in  addition  to 
long  Imprisonment  before  trial,  he  slioidd  be  admitted  to  bail — il  CaL 
220.  Tlie  practice  of  admitting  persons  charged  with  felony  to  b<m, 
without  an  examination  of  witnesses  for  the  people,  is  luiauthorized 
by  statute— 3»  Cal.  705.  The  constitution  declaring  l)al1  a  matter  of 
ruht.  contemplates  only  those  cases  in  wtiich  the  party  has  not  been 
Gonvicted-41  Cal.  29;  7  Peters,  568. 

1272.  After  conviction  of  an  offense  not  punishable 
with  death,  a  defendant  who  has  appealed  may  be 
admitted  to  bail~ 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a 
judgment  imposing  a  fine  only. 

2.  As  a  matter  of  discretion  in  all  other  cases. 

Admission  to  bail  is  a  matter  in  the  discretion  of  the  Judge— 48  CaL 
9;  id.  553:  41  Id.  30;  44  id.  555;  and  It  ought  in  the  first  instance  to  be 
exercised  by  the  court  or  Judge  who  tried  the  case-48  Cal.  553.  Stat- 
utes making  ball  after  conviction  a  matter  of  discretion,  are  constitu- 
tional—41  cal.  29.  It  is  a  discretion  measured  by  legal  nUes  and  by 
reference  to  the  analogies  of  the  Jaw— 49  Cal.  080;  48  id.  5. 

PSV.  CODB.— 44* 


1273-4  BAIL.  518 

1273.  If  the  offense  is  bailable,  the  defendant  may  be 
admitted  to  bail  before  conviction — 

1.  For  his  appearance  before  the  magistrate,  on  the 
examination  of  the  charge,  before  being  held  to  answer. 

2.  To  appear  at  the  court  to  which  the  magistrate  is 
required  to  return  the  depositions  and  statement,  upon 
the  defendant  being  held  to  answer  after  examination. 

3.  After  indictment,  either  before  the'  bench-warrant  i9 
issued  for  his  arrest,  or  upon  any  order  of  the  court  com- 
mitting him,  or  enlarging  the  amount  of  bail,  or  upon  his 
being  surrendered  by  his  bail  to  answer  the  indictment  in 
the  court  in  which  it  is  found,  or  to  which  ic  may  bo 
transferred  for  trial. 

And  after  conviction,  and  upon  an  appeal— 

1.  If  the  appeal  is  from  a  judgment  imposing  a  fina 
only,  on  the  undertaking  of  bail  that  he  will  pay  the  same, 
or  such  part  of  it  as  the  appellate  court  may  direct,  if  the 
judgment  is  affirmed  or  modified,  or  the  appeal  is  di»> 
missed. 

2.  If  judgment  of  imprisonment  has  been  given,  that  hft 
will  surrender  himself  in  execution  of  the  judgment,  upon 
its  being  affirmed  or  modified,  or  upon  the  appeal  being 
dismissed,  or  that  in  case  the  judgment  be  reversed,  and 
that  the  cause  be  remanded  for  a  new  trial,  that  he  will 
appear  in  the  court  to  which  said  cause  may  be  remanded, 
and  submit  himself  to  the  orders  and  process  thereof.. 
[Approved  February  15th,  1876.] 

See  anUp  S  1369,  and  note. 

8ubd.  3.  If  a  party  be  committed  for  an  alleged  offense,  and  aa' 
Indictment  be  found  against  him.  in  a  proceeding  as  to  increasing  or 
diminishing  his  baii,  his  guilt  will  be  presumed— 44  CaL  657;  see  64  id. 
80 ;  19  id.  639 ;  and  see  ante,  §  1270. 

1274.  When  the  admission  to  bail  is  a  matter  of  dis- 
cretion, the  court  or  officer  to  whom  the  application  is 
made  must  require  reasonable  notice  thereof  to  be  given 
to  the  district  attorney  of  the  county. 
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Abticlk  n. 
Sail  vpon  being  JiM  to  answer  before  indictment. 

S  1277.  "SThaA  magistrates  may  admit  to  balL 

S  1378.  Ball,  how  pnt  in,  and  form  of  the  undertaking. 

S  1279.  Qoalificatlons  of  balL 

S  1280.  Bail,  how  to  Justify. 

S  1281.  On  allowance  of  bail,  defendant  to  be  dlscliarged. 

1277.  When  the  defendant  has  been  held  to  answer 
npon  an  examination  for  a  pablic  offense,  the  admission 
to  bail  may  be  by  the  magistrate  by  whom  he  is  so  held^ 
or  by  any  magistrate  who  has  power  to  issue  the  writ  of 
habeas  corpus. 

1278.  Bail  is  put  in  by  a  written  undertaking,  execu- 
ted by  two  sufficient  sureties,  (with  or  without  the  de- 
fendant, in  the  discretion  of  the  magistrate)  and  acknowl- 
edged before  the  court  or  magistrate,  in  substantially  the 
following  form: 

"An  order  having  been  made  on  the day  of ,  a.  d 

eighteen ,  by  A.  B.,  a  justice  of  the  peace  of — - 

county,  (or  as  the  case  may  be)  that  G.  D.  be  held  to 
answer  upon  a  charge  of  (stating  briefly  the  nature  of  the 
offense  )f  upon  Tvhich  he  has  been  admitted  to  bail  in  the 

sum  of dollars;  we,  E.  F.  and  G.  H.,  (stating  their 

place  of  residence,  and  occupation)  hereby  undertake 
that  the  above  named  G.  D.  will  appear  and  answer  thd 
charge  above  mentioned,  in  whatever  court  it  may  be 
prosecuted,  and  will  at  all  times  hold  himself  amenable 
to  the  orders  and  process  of  the  court,  and  if  convicted, 
will  appear  for  judgment,  and  render  himself  in  execu- 
tion thereof;  or,  if  he  fails  to  perform  either  of  these  con- 
ditions, that  we  will  pay  to  the  people  of  the  State  of 
California  the  sum  of dollars"  (inserting  the  sum  in 

which  the  defendant  i»  admitted  to  bail.) 

Bail>bond.— Bail  is  taken  by  a  recognizance  executed  by  sureties,  and 
the  accosed  need  not  sign  it,  and  upon  forfeiture  the  proceedings  on 
Che  recognizance  can  only  be  by  action  against  the  sureties— U>  Cul.  576. 
▲  baUpbond  need  not  state  in  what  court  defendant  shall  appear,  as  the 
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law  provides  in  wbat  conrt  he  shall  he  tried— 7  Gal.  402.  This  section 
applies  to  the  bond  to  be  fflven  for  appearance  before  the  magistrate 
ou  examination— M  Cal.  4w.   The  recital  in  the  bail-bond  is  conclusive 


applies  to  the  l)ond  to  be  ffiven  for  appearance  before  the  magistrate 
ou  examination— M  Cal.  4w.  The  recital  in  the  bail-bond  is conclusi~~ 
on  the  ob'lgors— 54  Cal.  408.  The  liability  of  the  sureties  attaches 
soon  as  the  party  is  released,  and  it  is  fixed  by  a  breach  of  its  conai- 
tlonsand  a  rorfeiture  declared  and  entered  in  the  court— 37  Cal.  271. 
The  Justification  fonns  no  uart  of  the  coutnict— 37  Cal.  271;  and  no  in- 
dorseuient  of  approval  on  the  recognizance  is  necessary— 417  id.  371 ;  see 
18id.496. 

1279.  The  qualifications  of  ball  are  as  follows : 

L  Each  of  them  must  be  a  resident,  householder,  or 
freeholder  within  the  State;  but  the  court  ormagirtrate 
may  refuse  to  accept  any  person  as  bail  who  is  not  a  re^ 
dent  of  the  county  where  bail  is  offered. 

2.  They  must  each  be  worth  tbe  amount  specified  in 
the  undertaking,  exclusive  of  property  exempt  from  exe- 
cution; but  the  court  or  magistrate,  on  taking  bail,  may 
allow  more  than  two  sureties  to  justify  severally  in 
anM)unts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  justification  be  equivalent  to  that  of  sufficient 
bail. 

1280.  The  bail  must  in  all  cases  justify  by  affidavit 
taken  before  the  magistrate,  that  they  each  possess  the 
qualifications  provided  in  the  preceding  section.  The 
magistrate  may  further  examine  the  bail  upon  oath  conr 
cerning  their  sufficiency,  in  such  manner  as  he  may  deem 
proper. 

1281.  Upon  the  allowance  of  bail  and  the  ersecutlon  ol 
the  undertaking,  the  magistrate  must,  if  the  defendant  is 
in  custody,  make  and  sign  an  order  for  his  discharge, 
upon  the  delivery  of  which  to  the  proper  officer,  tbe  de- 
fendant must  be  discharged. 

Release  of  prisoner.— An  oral  order  of  a  police  Judge  from  tbe 
bench  that  the  prisoner  be  released,  certified  by  the  clerk  to  the 
prUoii-keeper,  anti  followed  by  his  release.  Is  a  siuBclent  rompllSDce 
with  tbe  sucute,  and  renders  the  bond  obligatory— M  Cal.  406. 

Authority  over  person  of  defendant— If  ball  has  been  previoosly 
tafcen.aad  is  deemed  sufficient  secnrlty.the  court  may  permit  ft  to 
stand;  if  not.  the  court  may  order  defendant  into  custoiqr— 3&  CeL  HtL 
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Ajltiglb  m. 

Bail  upon  an  indictment  h^ore  conviction. 

S  1284.  TThen  offense  is  not  capital 

$  1285.  When  the  offense  is  capltaL 

S  1286.  Bail  on  habeas  corpus. 

$  1287.  Form  of  undertaking. 

S  1288.  Sections  applicable  to  qualifications,  ete. 

S  1289.  Increase  or  reduotipn  of  liaiL 

1284.  When  the  offense  charged  is  not  punishable 
^th  death,  the  officer  serving  the  bench-warrant  must,  if 
required,  take  the  defendant  before  a  magistrate  in  the 
county  in  which  it  is  issued,  or  in  which  he  is  arrested, 
for  the  purpose  of  giving  bail.    [In  effect  April  9th,  1880.] 

1285.  If  the  offense  charged  is  punishable  with  death, 
the  officer  arresting  the  defendant  must  deliver  him  into 
custody,  according  to  the  command  of  the  bench-warrant. 
[In  effect  AprU  9th,  1880.] 

1286.  When  the  defendant  is  so  delivered  into  custody* 
he  must  be  held  by  the  sheriff,  unless  admitted  to  bail  on 
examination  upon  a  writ  of  habeas  corpus. 

1287.  The  bail  must  be  put  in  by  a  written  undertak- 
ing, executed  by  two  sufficient  sureties,  (with  or  without 
the  defendant,  in  the  discretion  of  the  court  or  magis- 
trate) and  acloiowledged  before  the  court  or  magistrate, 
in  substantially  the  following  form: 

**  An  indictment  having  been  found  on  the day  of 

,  A.  D.  eighteen  ,  in  the  County  Court   of  the 

county  of  ,  charging  A.  B.  with  the  crime  of  , 

(designating  it  generally)  and  he  having  been  admitted 

to  bail  in  the  sum  of dollars,  we,  C.  D.  and  E.  F.,  of 

(stating  their  place  of  residence  and  occupation)  here- 
by undertake  that  the  above  named  A.  B.  will  appear 
and  answer  the  indictment  above  mentioned,  in  ^'hatever 
court  it  may  be  prosecuted,  and  will  at  all  times  render 
himself  amenable  to  the  orders  and  process  of  the  court, 
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and,  if  convicted,  will  appear  for  judgment  and  render 
himself  in -execution  thereof;  or,  if  he  fails  to  perform 
either  of  these  conditions,  that  we  will  pay  to  the  people 
of  the  State  of  California  the  sum  of dollars  **  (insert- 
ing the  sum  in  which  the  defendant  is  admitted  to  bail). 

Undertaking.— Tbe  Justification  forms  no  part  of  tbe  contract,  and 
in  nu  maimer  affects  tlie  liabiiity  of  the  sureties— 37  CaL  271.  See  ante, 
VTitit  note;  auU post,  i  147:1,  et  seq. 

1288.  The  provisions  contained  in  sections  twelve  hund- 
red and  seventy*nine»  twelve  hundred  and  eighty,  and 
twelve  hundred  and  eighty-one,  in  relation  to  bail  before 
indictment,  apply  to  bail  after  indictment.  [Approved 
March  SOth,  in  effect  July  1st,  1874.] 

1289.  After  a  defendant  has  been  admitted  to  bail 
npou  an  indictmer  i  or  information,  the  court  iu  which 
the  charge  is  pending  may,  upon  good  cause  shown,  either 
increase  or  reduce  the  amount  of  bail.  If  the  amount  be 
increased,  the  court  may  order  the  defendant  to  be  com- 
mitted to  actual  custody,  unless  he  give  bail  in  such  in- 
creased amount.  I f  application  be  made  by  the  defendant 
for  a  reduction  of  the  amount,  notice  of  the  application 
must  be  served  upon  the  district  attorney.  [In  effect 
April  9th,  1880.] 

Abticlb  IV. 

Bail  on  appeal. 

S  1291.   Who  may  admit  to  bail. 

a  VXf2.   Bail,  qualifications  of,  and  condition  of  undertaking. 

1291.  In  cases  in  which  defendant  may  be  admitted  to 
bail  upon  an  appeal,  the  order  admitting  him  to  bail  may 
be  made  by  any  magistrate  having  the  power  to  issue  a 
writ  of  habeas  corpus,  or  by  the  magistrate  before  whom 
the  trial  was  had.    [In  effect  February  25th,  1878.] 

Increasing  and  reducing  bail.— The  authority  and  discretion  of  the 
court  liaving  1uri»dictioD  of  tho  offense,  fihould  bo  exercised  in  admlt- 
tluiT  to  ball,  lucre.'vsiug  or  reducing  bail,  and  whenever  substantial 
justice  may  thereby  be  promoted— 44  Cal.  557.  Upon  an  application 
after  couiiuitmcnt  for  rcuuction  of  bail,  the  court  or  Judge  is  not  au- 
thorized to  interfere  unless  the  ball  Is  imreasonably  great  and  dear^' 
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dtoproportlonate  to  the  offense.  A  mere  difference  between  the 
Ipdge  and  tbo  committing  niafflstrato  is  not  eufflcient  to  justify— 54 
cal.  75:  4A  id.  555.  Ui>on  an  application  to  reduce  bail  after  an  ludlct> 
ment,  tbo  guilt  of  tbo  prktoner  is  presumed— 54  Cal.  80;  44  id.  555.  See 
unte»  i  1J73,  and  note. 

Bail  on  appeal.— AdmiAston  to  bail,  pending  appeal,  after  convic- 
tion for  felouy,  In  a  matter  uf  discretion  untlNbould  not  be  allowed 
except  uiKler  extr<iordiiiary  circuintiiaiices— 54  Cal.  75;  49  id.  G81. 
Pending  appeal,  a  Judge  mayad;nit  to  bail  a  prinouer  convicted  and 
sentenced  for  nianslaui(bter— 48  Cal.  5^)3.  One  wlio  applies  ou  habeas 
eorpast  pending  an  appeal  after  a  conviction  for  manslaughter,  must, 
in  hl9  peMtion,  state  facts  on  whl«-li  ttit»  cunrt  can  exercise  an  IntelU- 

geut  discretion,  such  &s,  tliat  injustice  lias  been  done  biui  durlutf  the 
'lal,  and  that  the  appeal  has  been  taken  in  g»od  faltli  and  tho  Hlce— 
41  Cal.  30.  The  autiiority  of  the  sanerlor  judge,  in  case  the  writ  of 
habeas  corpus  is  made  retun)al)le  ix^fore  liiiu,  is  the  ^nme  as  tlie 
aathorlty  of  the  supreme  judge  issuing  the  writ— 51  CaL  318;  49  id.  (>83. 

See  ante,  SS  852-4, 829, 862, 874^5, 982-4. 

1292.  The  bail  must  possess  the  qualifications,  and 
must  be  put  in,  in  all  respects,  as  provided  in  article  two 
of  this  chapter,  except  that  the  undertaking  must  be 
conditioned  as  prescribed  in  section  twelve  hundred  and 
oeTenty-tliree,  for  undertakings  of  bail  on  appeaL 

Abticlb  v. 

Deposit  instead  of  bail, 

^    S  129S.   Deposit,  when  and  how  made. 

S  1296.    Blay,  after  iMiil  is  given  and  before  forfeiture. 

S  1297.   Deposit  to  be  applied  to  payment  of  judgment  and  fine. 

1295.  The  defendant,  at  any  time  after  an  order  ad" 
mitting  him  to  bail,  instead  of  giving  bail,  may  deposit 
"With  the  clerk  of  the  court  in  which  lie  is  held  to  answer, 
the  sum  montioned  in  the  order,  and  upon  delivering  to 
the  officer  lu  whose  oustotly  he  is  a  certificate  of  the  de- 
posit, he  must  be  discharged  from  custody. 

1296.  If  the  defendant  has  given  bail,  he  may,  at  any 
time  before  tlie  forfeiture  of  the  undertaking,  iu  like  man- 
ner deposit  the  sum  mentioned  in  the  recognizance,  and 
upon  the  deposit  being  made  the  bail  is  exonerated. 

1297.  When  money  has  been  deposited,  if  it  remains 
on  deiK>sit  at  the  time  of  a  judgment  for  the  payment  of  a 
ijie..the  county  clerk  must,  under  the  direction  of  the 
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court,  apply  the  money  in  satisfaction  thereof,  and  after 
satisfying  the  fine  and  costs,  must  refund  the  surplus,  if 
any»  to  the  defendant. 

Abticlb  yx 

Surrender  of  the  d^eiidant. 

S  1300.   Sorreiider.  by  wbom,  when,  and  how  made. 
I  1801.   Defendant,  how  sttrrendered. 
S  1)03.   Retom  of  deposit  on  surrender. 

1300.  At  any  time  before  the  forfeiture  of  their  under- 
taking the  bail  may  tiurrender  the  defendant  in  their  ex- 
oneration, or  he  may  surrender  himself,  to  the  officer  to 
whose  custody  he  was  committed  at  the  time  of  giving 
bail,  in  the  following  manner: 

1.  A  certifietl  copy  of  the  undertaking  of  the  bail  must 
be  delivered  to  tlie  officer,  who  must  detain  the  defendant 
in  his  custody  thereon  as  upon  a  commitment,  and  by  a 
certificate  in  writing  acknowledge  the  surrender. 

2.  Ui>on  the  undertaking  and  the  certificate  of  the 
officer,  the  court  in  wliich  the  action  or  appeal  is  pending 
may,  upon  notice  of  fire  days  to  the  district  attorney  of 
the  county,  with  a  copy  of  the  undertaking  and  certificate, 
order  that  the  bail  be  exonerated,  and  on  filing  the  order 
and  the  papers  used  on  the  application,  they  are  exoner- 
ated accordingly. 

1301.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  before  they  are  finally  discharged, 
and  at  any  place  within  the  State,  may  themselve.s  arrest 
him,  or  by  a  written  authority,  indorsed  on  a  certified  copy 
of  tlie  undertaking,  may  empower  any  person  of  suitable 
age  and  discretion  to  do  so. 

1302.  If  money  has  been  deposited  instead  of  bail, 
and  the  defendant,  at  any  time  before  the  forfeiture 
thereof,  surrenders  himself  to  the  officer  to  whom  the  com- 
mitment was  directed,  in  tlie  manner  provided  in  the  last 
two  sections,  the  court  umst  order  a  return  of  the  deposit 
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to  the  defendant,  upon  x>rodacing  the  certificate  of  the 
officer  showing  the  surrender,  and  upon  a  notice  of  five 
days  to  the  district  attorney,  with  a  copy  of  tlie  certificate. 

ASTICLB  Tn. 

Forfeiture  of  the  undertaking  of  bail  or  of  the  deposit  of 

money. 

\  1306.   How  forfeited,  and  bow  forfeiture  dlscliarged. 

S  1306.   Forfeiture  to  be  enforced  by  actlou. 

S  1307.   Deposit,  when  forfeited,  how  disposed  of. 

1305.  If,  without  sufficient  excuse,  the  defendant  neg<* 
lects  to  appear  for  arraignment  or  for  trial  or  judgment, 
or  upon  any  other  occasion  when  his  presence  in  court 
may  be  lawfully  required,  or  to  surrender  himself  in  exe*> 
cution  of  the  judgment,  the  court  must  direct  the  fact  to 
be  entered  upon  its  minutes,  and  the  undertaking  of  bail, 
or  the  money  deposited  instead  of  bail,  as  the  casa  may 
be«  is  thereupon  declared  forfeited.  But  if  at  any  time 
before  the  final  adjournment  of  the  court,  the  defendant 
or  his  bail  appear  and  satisfactorily  excuse  his  neg- 
lect, the  court  may  direct  the  forfeiture  of  the  undertake 
ing  or  the  deposit  to  be  discharged  upon  such  teims  as 
may  be  just. 

1306.  If  the  forfeiture  is  not  discharged,  as  provided 
In  the  last  section,  the  district  attorney  may  at  any  time 
lifter  the  adjournment  of  the  court  proceed  by  action  only 
against  the  bail  upon  their  undertaking. 

1307.  If,  by  reason  of  the  neglect  of  the  defendant  to 
appear,  money  deposited  instead  of  bail  is  forfeited,  and 
the  forfeiture  is  not  discharged  or  remitted,  the  clerk  with 
whom  it  is  deposited  must,  immediately  after  the  final 
adjournment  of  the  court,  pay  over  the  money  deposited 
to  the.county  treasurer. 
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ABncLRTm. 

Recofnmitment  qf  the  d^endanty  after  having  given  taUor 
depotUed  money  instead  of  (oiZ. 

I  mo.  In  what  eases. 

S  1311.  Contents  of  order. 

S  1313.  Defendant  may  be  arrested  In  any  connty. 

S  1313.  If  for  failure  to  appear,  defendant  must  be  committed. 

S  1314.  If  for  other  cause,  be  may  be  admitted  to  baU. 

S  1315.  Bail  in  such  case,  by  whom  taken. 

S  13IA.  Form  of  the  undertaking. 

S  1317.  Bail  must  possess  what  gualUieatlons,  and  how  put  In. 

1310.  The  court  to  which  the  committing  magistrate 
retams  the  depositions,  or  in  which  an  indictment,  in- 
formation, or  appeal  is  pending,  or  to  which  a  judgment 
on  appeal  is  remitted  to  be  carried  into  effect,  may,  by  an 
order  entered  upon  its  minutes,  direct  the  arrest  of  the 
defendant  and  his  commitment  to  the  officer  to  whosd 
custody  he  was  conmiltted  at  the  time  of  giving  bail,  and 
his  detention  until  legally  discharged,  in  the  following 
cases: 

1.  "When,  by  reason  of  his  failure  to  appear,  he  has  in- 
curred a  forfeiture  of  his  bail,  or  of  money  deposited 
Instead  thereof. 

2.  When  it  satisfactorily  appears  to  the  court  that  his 
bail,  or  either  of  them,  are  disad  or  insufficient^  or  have 
removed  from  the  State. 

3.  Upon  an  indictment  being  found  or  information  filed 
in  the  cases  provided  in  section  nine  hundred  and  eighty 
five.    [In  effect  April  9th,  1880.] 

1311.  The  order  for  the  recommitment  of  the  defend- 
ant must  recite  generally  the  facts  upon  which  it  is 
founded,  and  direct  that  the  defendant  be  arrested  by  any 
sheriff,  constable,  marshal,  or  policeman,  in  this  State, 
and  committed  to  the  officer  in  whose  custody  he  was  at 
the  time  he  was  admitted  to  bail,  to  be  detained  until 
legally  dlschaiged. 
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1312.  The  defendant  may  be  arrested  pursuant  to  the 
order,  upon  a  certified  copy  thereof,  in  any  county,  in  the 
same  manner  as  upon  a  warrant  of  arrest,  except  that 
"When  arrested  in  another  county  the  order  need  not  be 
indorsed  by  a  magistrate  of  that  county. 

1313.  If  the  order  recites,  as  the  ground  upon  which  it 
is  made,  the  failure  of  the  defendant  to  appear  for  judg- 
ment aix)n  conviction,  the  defendant  must  be  committed 
according  to  the  requirement  of  the  order. 

1314.  If  the  order  be  made  for  any  other  cause,  and 
the  ofiFense  is  bailable,  the  court  may  fix  the  amount  of 
bail,  and  may  cause  a  direction  to  be  inserted  in  the  order 
that  the  defendant  be  admitted  to  bail  in  the  sum  fixed, 
which  must  be  specified  in  the  order. 

1315.  When  the  defendant  is  admitted  to  bail,  the 
bail  may  be  taken  by  any  magistrate  in  the  county  having 
authority  in  a  similar  case  to  admit  to  bail,  upon  tl^e  hold- 
ing of  the  defendant  to  answer  before  an  indictment,  or 
by  any  other  magistrate  designated  by  the  court. 

1316.  When  bail  is  taken  upon  the  recommitment  of 
the  defendant,  the  undertaking  must  be  in  substantially 
the  following  form: 

"  An  order  having  been  made  on  the day  of ,  a. 

n.  eighteen ,  by  the  court,  (naming  it)  that  A.  B.  be 

admitted  to  ball  in  the  sum  of dollars,  in  ai}  action 

pending  in  that  court  against  him  in  behalf  of  the  people 
of  the  State  of  California,  upon  an  (information,  present- 
ment, indictment,  or  appeal,  as  the  case  may  be),  we,  O. 
D.  and  E.  F.,  of  (stating  their  places  of  residence  and 
occupation),  hereby  undertake  that  the  above  named  A. 
B.  will  appear  in  that  or  any  other  court  in  which  his 
appearance  may  be  lawfully  required  upon  that  (informa- 
tion, presentment,  indictment,  or  appeal,  as  the  case  may 
be),  and  will  at  all  times  render  himself  amenable  to  its 
orders  and  process,  and  appear  for  judgment  and  sur- 
render himself  in  execution  thereof;  or,  if  he  fails  to  per* 
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form  either  of  these  conditions,  that  we  will  pay  to  the 

people  of  the  State  of  California  the  sum  of dollars, " 

(insert  the  sum  in  which  the  defendant  is  admitted  to 
bail). 

1317.  The  bail  most  possess  the  qnaliflcations,  and 
most  be  pnt  In,  in  all  respects,  in  the  manner  prescaibed 
in  article  two  of  this  chapter. 
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CHAPTER  n. 

WHO  MAT  BE  WITNESSES  IN  CBIMINAL  ACTIONS. 

S  U21.   Wbo  Mre  competent  witnesses. 

S  1323.   Wben  husband  and  wife  are  not  competent  witnesses. 

i  1323.   When  the  defendant  Is  not  a  competent  witness. 

1321.  The  roles  for  determining  the  competency  of 
witnesses  in  civil  Actions  are  applicable  also  to  criminal 
actions  and  proceedings,  except  as  otherwise  provided  in 
this  Code. 

Witnesses.— Rnles  for  determining  the  competency  of  witnesses— 
47  Gal.  ISA.  The  Act  of  1866.  authorlzinir  accused  persons  to  l>ecoine 
witnesses  in  itkair  own  ^elialf ,  had  no  appllcatiou  to  examinations  be- 
fore committing  magistrates— 43  Cal.  6&'J;  Ijut  this  act  has  been  abol- 
iabed  by  this  section  of  the  Code-47  id.  1U8;  and  if  a  person  accused 
of  crime  voluntarily  and  freely  offers  himself  as  a  wltiioss  al  his  pre- 
liminary examination,  without  undue  influence,  his  testimony  may  be 
mod  in  eyideuco  against  him  on  his  trial— id.  The  restriction  upon 
the  competency  or  a  witness  must  be  strictly  construed  in  favor  of 
Ufe,  li1>erty.  and  public  Justice— 27  Cal.  638. 

WitnesseSi  who  competent— All  persons  who  are  disinterested 
and  not  infamous,  are  competeut  witnesses,  and  are  presumed  to  bo  so 
until  the  contrary  is  shown— 7  Eng.  782.  The  attorney  who  acted  for 
defendant  on  the  preliminary  examination,  but  not  retained  at  tlie 
trial,  is  a  competent  witness— 14  Gray,  402.  A  person  deaf  and  dumb 
may  testify  by  signs,  through  an  interpreter— 8  Conn.  b3.  8o,  an  in- 
former U  a  competent  witness— 3  McLean,  63:  id.  2;)9.  A  Juror  is  not 
incompetent  as  a  witne&i  in  a  proper  case,  but  lie  cannot  impeach  his 
own  verdict-48  Cai.  90;  53  id.  491 ;  2  Halst.  244. 

If  a  Innatio  has  such  a  shore  of  understanding  as  enables  him  to 
remember  the  events,  and  has  a  Icnowledge  of  right  and  wrong,  he  is 
competent— 2.)  Oratt.  8H5.  If  a  child  under  tlie  ago  of  seven  yean  has 
■oAcient  knowledge  of  the  nature  and  circumstances  of  an  oath,  lie 
may  be  a  witness— 2  Ala.  27$:  and  this  is  to  be  detenniued  by  the 
court- id.;  2  Allen, 296;  see  47  G^  624;  31  Ind.  00;  3  Brev.  3;)9. 

Where  a  boy  nine  years  of  age  stated  that  he  did  not  Icnow  the 
natnro  of  an  oath,  he  is  not  competent— 6  Parker  Cr.  R.  12tf.  Iteing 
under  twenty-one  years  of  age  is  not  such  proof  of  another's  control 
as  to  avail  in  a  trial  for  larceny- 2J  Cal.  414.  The  oflScer  wbo  arrested 
the  prisoner  is  a  competent  witness— Tiiach.  C.  C.  1.  So,  of  a  person 
who  aided  tho  officer  in  the  arrest— 8  III.  368.  A  prosecutor  is  a  com- 
Detent  witness  for  the  State— Walk.  7:  but  see  3  Dana.  476.  A  person 
Irum  whom  goods  have  l)een  stolen  (s  a  competeut  witness- u  Mass. 
30:  1  Nott.  A  AlcC.  01:  but  not  wben  entitled  to  treble  the  value  of  the 
property  stolen- 14  N.  H.  464. 

A  person  convicted  of  an  infamons  crime  is  a  competent  witness 
before  sentence— 2  McLean.  326:  7  Ired.  226;  and  one  convicted  in 
wotber  State  Is  not,  therefore  incompetent— 23  Abu  44;  6  Gratt  706; 

Pxv.  Code.— 4ff. 
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Imt  tee  9  Hawks,  3SS.  In  New  York,  a  peTson  convicted  of  peTjoiy  Is 
not  competent  to  be  a  witness— 1  Parker  Cr.  R.  241 ;  but  a  person  con- 
victed or  petit  larceny  as  a  first  offense,  is  not  incompetent— 22  N.  Y 
tI7.   In  Blassachusetts,  a  person  convicted  of  larceny  is  incompetent 
to  testify-^  Met.  Ml. 

In  general,  a  codefendant  cannot  be  a  witness  until  he  has  ceased 
to  bu  a  party,  by  acquittal  or  entry  of  nolle  prosequi  as  to  lilm,  or 
othcrwise-IU  Johns.  15;  lA  Mo.  28;  Itf  id.  385;  39  N.  H.  283.  The  (Us* 
cb;ir{;o  must  bo  at  the  trial  Iiefore  defendant  has  gone  into  his  defense, 
by  tbc  court  of  Its  own  motion,  or  on  ap|)li<-Atlon  of  the  district  attor- 
ney—4H  Oil.  253.  A  codefendant  on  a  senarate  trial  is  not  entitled  to 
have  his  codefendant  as  a  witness— 9  N.  Y.  ti\  5  Parker  Cr.  R.  119; 
but  ouo  Jointly  indicted  with  another  is  competent— 6  Pai  ker  Cr.  R. 
114;  1  Oa.(ilO;  see  37  Miss.  422;  S:iid.570. 

An  accomplice  sliould  not  be  made  a  witness  without  an  order  of 
the  court,  ou  application,  showing  that  there  is  no  other  witness  by 
whom  the  olTeusu  can  be  proved— 1  Iowa.  31(»;  9  Cowen.  7U7;  2  Va.  Cas. 
403;  4  \Yash.  C.  C.  42d.  He  may  lie  a  witness  when  tried  separately— 6 
Mo.  1;  and  he  is  not  dLscharsed  from  punishment  l)y  voluntarily 
giving  his  evidence— 11  Fla.  24.:  so,  the  principal  may  he  a  witness 
auainst  tlie  accessory— 2  Barb.  216.  Where  two  are  Jointlv  indicted, 
the  husband  of  one  is  not  a  competent  witness  for  the  other,  before 
couvictiou  or  acquittal— 1  Doutf.(Mich.)44;  3  Wis.  823;  see  2  Humph. 
W.  So,  xiA  to  the  wife  on  her  separate  trial— 1  Wheel.  0.  C  44  9;  but  by 
statute  a  husband  or  wife  may  be  compelled  to  testify  against  each 
other— <>3  Me.  210;  and  see  M  N.  C.  614. 

A  State  may  legislate  as  to  the  rules  of  evidence— 40  CaL  198:  id. 
24U.  Tluit  a  Chinauiau  cannot  be  a  witness  a:^inst  a  white  man.  does 
not  change  the  rules  of  evidence  either  as  to  admlsslou  of  testimony 
or  of  proof  necessary  to  convict— 31  CaL  573.  'Ihe  testimony  of  a 
Chlueso  witness  is  not  admissible,  under  the  existing  law,  against  a 
wliltu  person,  but  under  the  Code  the  rule  was  changed— 4oCal.  57. 
Thu  fourteen  til  amendment  of  the  Federal  Constitution  docs  not  con- 
flict  with  the  power  of  the  Legislature  as  to  the  exclusion  of  test!- 
mony  in  the  State  courtft-40  CaL  2U7;  overruling  3tf  CaL  b5ti.  See  17 
Cal.  63;  27  Id.  636. 

It  is  not  a  valid  objection  to  a  witness  that  his  name  is  not  entered 
on  the  indictment— 19  CaL  426;  22  id.  348;  29  Id.  562;  but  It  may  be  a 
ground  for  i»o:>ti>unemen&— 6  CaL  96.  The  competency  of  a  witness  is 
notaflertcMl  by  his  religions  belief— 3  McLean,  175;  1  Swan,  411;  2  IlL 
2.);  seu4J  Cal.  2:i;  3  Gratt.  632.  A  party  ma/  show  a  want  of  compe- 
tency in  :i  witness  by  examhilng  him  on  hu  voir  dire,  or  prove  it  uy 
other  testimony— see  2tf  CaL  129.    See  Code  of  Civ.  Proc.  %S  187S-ld6L 

Testimony  of  experts.— There  is  no  rule  of  law  fixing  the  precise 
amount  of  experience  or  de^ee  of  skill  necessary  to  coustitute  an  ex- 
p(Tt^lU5  Mas9).62;  see  14  Oi*ay,  835.    Professional  witnesses  can  only 

five  tlK'lr  opinion  on  questions  of  skill  or  science— 1  Donlo,  282;  1 
ai'kcrCr.  K.  464;  4  Zab.  843;  but  their  opinions  as  experts  derived 
from  books  are  not  admissible  in  evidence— 5J  N.  H.  4S4;  12  Rich.  321. 

'  A  medical  or  other  professlon^^l  witness  cannot  give  opinions  ont* 
side  of  his  art  or  profession— 17  Ohio  St.  515.  Au  expert,  after  liavhig 
made  a  post  mortem  examination  of  the  body  of  a  female,  may  give 
hlH  opinion  that  she  had  been  preimant,and  an  opinion  as  to  the  cause 
of  her  death— ;i2  Me.  369.  An  expert  caimot  be  peruiltted  to  give  a 
meroopiuiou  not  based  on  facts— 21  Cal.  261:  23  Tex.  331.  When  the 
facts  are  disputed,  the  question  should  bo  stated  hypothetlcally— 46 
Mo.  224.  Au  expert  who  has  heard  only  a  portion  of  the  evidence* 
caunot  testify  to  an  opinion  based  on  such  portion— 9  Kan.  257.  An 
e^ert  who  lias  heard  the  whole  evidence,  cannot  give  his  opinion  as 
to  the  effect  of  such  evidence— 1  Wis.  178.   Whexe  an  Interpreter  Is 
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employed,  and  there  Is  a  dispute  as  to  the  meaning  of  a  word,  the  ac- 
cused Is  entitted  to  Introduce  evidence  as  to  the  meaning  of  the  word 
—23  111.  17. 

When  a  witness  is  examined  as  an  expert,  the  other  party  may 
cross-examine  him  by  taking  his  opinion  based  on  another  state  ca 
assumed  facts,  or  on  a  hypothetical  case— 35  Ind.  4%.  Medical  ex  perts, 
after  having  given  their  opinions  on  the  direct  examination,  may  be 
qnestioned  by  the  prisoner  to  test  their  skiU  and  capacity,  and  the 
correctness  ox  their  conclusions— 12  N.  T.  3&8. 

Opinion  of  witnesses.- A  witness,  though  not  an  expert,  may 

five  his  opinion  or  impression  of  the  mentaicondition  of  one  dying 
rom  a  moitai  wound—lS  Cal.  34;  2  Ired.  78.  A  witness  not  caUed  &a  a 
scientific  expert  may  testify  as  to  the  chemical  effect  of  a  powder  on 
writing  on  a  check  similar  to  that  by  alteration  of  which  a  forgery  was 
committed,  and  the  check  on  wliich  the  effect  was  produced  may  be 
exhibited  to  the  Jury— 17  Cal.  398. 

If  the  prosecution  introduces  testimony  showing  that  colored  spots 
found  on  prisoner's  clothes  were  blood,  he  la  not  obliged  to  show  by 
scientific  analysis  that  such  spots  were  ulood,  but  may  rely  upon  the 
opinion  of  witnesses  who  saw  the  spots —43  Oal.  48i).  A  witness  may 
give  his  opinion  as  to  the  time  of  day  when  an  event  occurred,  and  the 
length  of  time  which  elapsed  between  two  events— 23  Ala.  44.  The 
mere  opinion  of  a  person  as  to  the  age  of  a  person  from  his  appearance 
alone  is  not  competent  evidence— 6  Conn.  9. 

A  witness,  even  though  not  an  expert,  who  details  a  conversation 
had  between  him  and  another,  may  in  connection  therewith  state  Ids 
opinion,  belief,  and  impression  au  to  the  state  of  mind  of  such  person— 
43  Cal.  32.  Where  the  remembrance  of  a  witness  is  so  faint  that  itcan- 
not  be  characterized  as  an  imdoubting  recollection,  it  is  evidence— 38 
N.  H.  3J4.  The  value  of  the  opinion  of  a  witness  may  be  tested  by 
showing  that  on  a  former  occasion  he  had  expressed  a  different  opin- 
ion,  ana  by  inquiring  as  to  the  grounds  of  his  change  of  opinion— 43 
CaL165.  Awltnesscannotglve  bis  understanding  of  the  meaning  of 
declarations  made  to  him  by  the  prisoner  unless  ne  is  an  interpreter 
or  expert- 13  Fla.  63(i. 

Where  a  witness  testified  as  to  hearing  the  sound  of  a  carriage,  he 
may  be  asked  from  what  direction  the  sound  seemed  to  come  or  from 
what  point  it  seemed  to  start— 49  N.  H.  4J7.  A  witness  may  be  asked 
whether  from  the  prisoner's  conduct  and  deportment,  and  other  fact* 
connected  with  them,  he  was  to  any  extent  under  the  influence  of 
Uquor— 14  N.  T.  5ti2.  A  witness  cannot  bo  permitted  to  express  his 
opinion  of  defendant's  guilt— 14  Ala.  546;  nor  is  it  competent  for  de- 
fendant to  show  what  opinion  the  witness  expressed— liO  Mass.  99. 
A  witness  who  is  not  an  expert  may  testify  to  biood  Htains  on  the 
clothing  of  the  defendant  at  the  time  of  his  arrest— 35  N.  Y.  4^.  The 
correspondence  between  boots  and  footprints  Is  a  matter  to  wliich  any 
person  who  has  seen  both  may  testify— 103  Mas.i.  440.  The  officer  of  a 
bank  may  be  asked  whether  alterations  or  erasures  had  been  made  in 
a  certain  paper— 8  HL  644. 

Books  of  science,  as  medical  books,  are  not  admissible  in  evidence, 
either  to  sustain  or  contradict  the  opinion  of  a  witness— 33  Md.  15;  1 17 
Mass.  122;  7  K.  1. 830.  It  is  not  conclusive,  but  is  to  be  weighed  by  the 
Jury,  as  other  evidence— 4  La.  An.  876. 

Rights  of  witnesses.- A  witness  may  make  use  of  a  memorandum 
takeu  at  tho  time  of  the  facts  contained  therein— 2  Nott.  &  Mcc.  331. 
A  witness  may  refresh  his  recollection  from  a  memorandum  made  by 
another  person,  dictated  by  him— 17  Wis.  U75.  A  written  memoran- 
dum, signed  by  the  witness  hy  his  mark,  should  first  be  read  to  him 
without  comment— 7  Gray.  586.  Where  the  witness,  after  examining 
a  memoraadom  made  by  nlmt  stated  that  he  could  not  swear  txoak 
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recollection,  but  that  tbe  memorandum  Is  troe,  bis  testimony  is  ad- 
miiislble— 3  R.  1. 132.  Witness  mav  uso  the  plan  or  aboiise  to  Ulostrate 
hiii  evidence— 39  Cal.  56.  It  is  in  the  discrctloa  of  the  court  to  allow  a 
witneti.f  to  use  a  map  to  point  out  the  location  of  an  alleged  way— 107 
Mass.  232.  •         -^ 

Inspection  of  dootiments.— Opposing  coonsel  is  entitled  to  an  in- 
inecilon  of  papers  offered  In  evidence  to  explain  them  or  disprove 
their  authentlclty-A2  Cal.  457;  41  Vt.  dSS. 

FriTilege  of  witness.— Where  the  answer  to  a  question  may  furnish 
evidunce  to  convict  a  witness,  he  is  not  bound  to  answer  unless  ex- 
•ihiit  from  liability  by  statute— 23  Gratt.  HBO;  2  Mo.  98;  7  Tex.  215.  He 
must  allege  In  substance  that  his  answer  would  tend  to  prove  liim 
guilty  of  a  criminal  offense— 24  N.  Y.  74.  The  question  whether  an 
aiiMwer  will  criminate  the  witness  will  be  decided  by  tbe  court— 2 
Greene,  (Iowa)  632;  2  Mo.  98;  47  N.  H.  113;  Thach.  G.  C.  146.  It  is  not 
tlio  duty  of  the  court,  ludependeutly  of  any  objection  on  the  part  of 
the  witneKS,  to  Inform  him  that  he  is  not  obliged  to  criminate  himself 
—4  Cush.  &:;4.  He  is  privileged  to  refuse  to  answer  sucb  question,  un- 
4e8s  the  answer  would  l>ear  directlyupon  the  issue— 19 Conn.  393;  5 
Gratt.  (i64;  14  Mo.  112;  1  N.  Y.  Zld;  l:)lYend.  Kk);  see  4  id.  229.  And  be 
canuut  claim  the  privilege  when  the  question  is  necessary  to  under- 
stand tbe  facts ab'eady  volimtaiUy  stated— 3 Parker  Cr.  B. 73.  AVbere 
he  objects  to  testify,  on  tbo  ground  that  it  will  criminate  him,  but  Is 
erroneously  compelled  to  testify,  the  conviction  is  founded  ou  incom- 
petent cvlticuce— 23  Pick.  3G6.  Ii  a  witness  consents  to  testify  so  as 
to  crimiuuto  bluibclf  and  dcfcudimt,  he  must  answer  all  questions 
legally  put  to  him  concerning  the  matter— 10  Gray,  472;  13  Allen,  563; 
97  Mass.  545;  id.  587. 

The  court  may  In  Its  discretion  allow  or  disallow  a  question  which 
tends  to  disgrace  or  dcgr:ido  a  witness— 3  Minn.  246.  If  a  witness  on 
cross-cxp.iuiuation  is  asked  If  he  wai  not  arrested  for  vagraurv»  an  ob- 
jection liiHt  tbo  record  is  tho  best  evidence  is  not  tenable,  for  du  arrest 
does  not  imply  tliat  there  was  a  record— 4i  Cal.  338.  Section  2051  of  the 
Code  of  Civil  Procedure  allows  a  cross-examiner  to  ask  the  witness  If 
ho  has  been  convicted  of  a  felony,  and  does  not  confine  tbe  evidence 
of  tliat  fact  to  the  record  of  conviction— 51  Cal.  600. 

The  testimony  of  either  husband  or  wife  whieh  may  tend  to  erin^ 
Inate  each  other,  is  admissible  in  a  collateral  proceeding,  when  it  can- 
not afterwards  bo  used  i^ainst  them— i)  R.  1. 861.  An  accomplice  Is 
privileged  equally  with  other  witnesses— 47  N.  H.  113.  Where  ue  dis- 
closes part  of  a  transaction  with  which  he  was  criminally  concerned, 
w  it  bout  c  1  aiming  his  privilege ,  he  must  disclose  the  whol  <)— 55  Cal.  376: 
SO  id .  26 ;  30  N.  U.  540 ;  2S  Conu.  300 :  23  N.  U.  348.  A  witness  is  not  bound 
to  disclose  tbe  names  of  tho  parties  in  bis  employ  who  gavo  informa- 
tion In  tie  caso  to  him— 16  Me.  293.  Communfcatlous  from  a  client  to 
his  attorney  touching  the  subject-matter  are  privileged— 40  CaL  284; 
21  Gratt.  H22.  They  are  not  admissible  in  evidence— 40  Cal.  285;  but  a 
codefeudant  turning  state's  evidence  cannot  claim  any  privilege,  in- 
cluding confidential  commtmications  of  counsel— 4  Mien.  414;  18  id. 
266:  29  id.  173. 

Impeaching  witneaa.— A  party  is  not  allowed  to  contradict  Ills  own 
witness,  by  asking  blm  whether  he  had  not  sworn  differently  on  a 
former  occasion— 5  Denio,  112;  4  Parker  Cr.  R.  635;  22  N.  Y.  147.  Yet, 
where  tbo  court  has  good  reason  to  apprehend  that  the  witness  is  mis* 
taken  or  has  willfully  falsified,  evidence  in  explanation  or  even  in  con* 
tradictionwiU  beallowed— 4 )Barb.  317:  see  2Met.(Ky.)  17;  but  aparty 
cannot  go  into  proof  merely  to  discredit  bis  witness— 10  Cush.  59.  The 
prosecutmg  witness  may  be  asked  whether  he  did  not  offei  to  com* 
pound  tbo  lelouy— 8  £ng.  360;  or  whether  any  person  on  behalf  of  tho 
proaecation  has  made  him  any  offer  of  reward  in  relation  to  hiate» 
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dmmy— 22  Pick.  394.  The  fact  tliat  a  witness  for  the  prosecation  has 
contributed  funds  to  carry  it  on,  goes  to  his  credibility— 1  Denio,  621. 
A  slight  diflerenco  as  to  the  time  of  an  act,  is  not  sufficient  to  impeach 
bis  eTldence— S  Strob.  33.  It  is  not  limited  to  the  time  prior  to  the 
prosecntioii,  but  extends  to  the  time  of  his  examination— li  N.  H.  46ii 
proof  for  a  year  and  a  half  previous  to  the  trial  is  not  too  remote— 97 
Mass.  4U5{  and  four  years  previously,  held  admissible— 32  Mich.  484. 
It  Is  not  an  abuse  of  discretion  to  limit  the  defendant  to  eight  wit- 
nesses, provided  the  plaiutiit  produces  no  witnesses  to  sustain  the 
•credibility— 41  Cal.  (>7.  The  prisoner  is  entitled  to  the  same  riglit  of 
«ross-examlnation  as  if  no  ruling  had  l)een  made  In  regard  to  the  uum- 
lier  of  witnesses  on  the«ubject  of  impeachlu^ testimony— 55 liaib.  450. 

A  witness  may  be  impeached  on  his  statements  made  out  of  court 
—29  Cal.  (i22;  24  Aric  (i2Uj  32  Iowa,  673;  52  Mo.  336:  see  50  N.  Y.  3!». 
Before  the  credibility  of  a  witness  can  be  assailed  by  something  he 
may  have  said  elsewhere,  the  witness  must  first  be  inquired  of  con- 
cerning it,  and  the  time,  place,  and  person  involved  must  bo  called  to 
Ills  attention— 44  CuL  457.;  29  id.  ti22.  Ho  must  first  be  given  an  oppor- 
toul^to  explain  such  statements— 44  Ga].45i;  23  Orait.  Ui9;  la  Ala. 
SJli  u  Mo,  112;  8  La.  An.  lOJ:  6i  Mo.  12*);  or  ho  may  show  other  state- 
ments corresponding  with  them— «  Blackf.  299.  Where  a  witness, 
upon  being  asked  whether  he  did  not  make  certain  statements,  replies, 
that  lie  has  no  recollection,  it  may  l>e  proved  that  he  did  iu  fact  make 
them— C  Mo.  1 ;  23  Ohio  fit.  130.  W  hen  a  witness,  after  bo  has  testified, 
declares  that  what  he  swore  to  was  false,  such  declaration  is  evidence 
to  impcacli  him— 15  Wend.  419.  The  affidavit  of  a  witness,  sworn  to 
before  a  magistrate,  may  be  read  at  the  trial,  either  to  support  or  con- 
tradict his  testimony- i  Miles,  12. 

The  prosecution  may  show  by  other  witnesses,  that  the  witness 
for  defendant  had  given  a  different  account  of  what  occurred  at  the 
time,  from  tliat  testmed  to  on  the  stand— 41  Gal.  132.  Where  a  witness 
testified  differently  from  an  affidavit  made  by  him  previously,  it  may 
be  shown  for  the  puipose  of  discrediting  him- 1  Jones  (N.  C.)  177. 
Tbo  matter  involved  in  the  supposed  contradiction  must  not  be  mere- 
ly colluterul,  but  must  be  relative  to  the  issue— 44  GaL  458.  A  witness 
cannot  be  impeached  by  asking  irrelevant  questions  In  order  to  con- 
tradict his  answers— 44  GaL  452;  2  McLean,  325;  53  N.  Y.  164;  64  Me. 
2o7;  seo  'd  Ircd.^6.  Where  collateral  matters  tend  to  show  the  tem- 
per, <Usj»osltlon,  or  conduct  of  the  witness  toward  the  parties  or  the 
subject  of  iiuiuiry,  collateral  matter  may  be  shown— 3  Ired.  846.  It  Is 
not  competent  to  ask  the  witness  as  to  his  testimony  at  a  former  time, 
If  such  testimony  was  inadmissible— 11  Ga.  615. 

The  tostimony  of  a  witness,  taken  in  writing  by  a  magistrate,  mny 
be  used  to  show  contradictory  statements  made  l>y  him— I  Hawks,  344; 
but  for  no  other  purpose— 5  How.  14:  4  Pa.  St.  269;  19  N.  Y.  549;  4  Par- 
ker Gr.  li.  396.  If  ho  Is  asked  if  he  has  made  a  certahi  statement  in  a 
written  instrument,  the  writing  must  be  produced— 16  Mich.5U7;  M 
v.  V.  416L  The  testlmonv,  as  taken  down  and  signed  by  witness  at  the 
coroner's  inquest,  may  be  Introduced  to  impeach  the  witness,  when 
taken  as  directed  by  statute— 44  Gal.  |55. 

A  member  of  the  grand  jury  may  be  caUed  to  contradict  him— o4 
Me.  267;  12  0ray.  167:  53N.  H.484;  1  Meigs,  127;  see  11  Gush.  137.  So, 
they  may  testify  that  the  person  was  not  a  witness  before  them— 11 
Cusn.  137.  A  witness  may  be  contradicted  by  a  person  who  heard  him 
testify  on  a  former  hearing— 54  N.  H.  465;  and,  when  necessary  to  pro- 
mote Justice,  a  grand  Juror  may  be  compelled  to  testify  wiiat  the  wit- 
nesses swore  to  before  them— 53  N.  H.  484;  1  Meigs,  127. 

No  inference  prejudicial  to  the  veracity  of  witnesses  can  be  drawn 
from  the  fact  that  they  did  not  testify  before  the  coomilttlng  magis- 
trate—26  Ala.  104.  A  witness  cannot  be  impeached  by  proving  that  he 
]iaBbeeuguUtyofsteallug-iMcMnll.494i  6Gratt.664. 
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Where  the  matter  was  collateral,  relating  only  to  the  credibility 
of  the  witness,  tlio  extent  of  cross-examination  Is  in  tho  discretion  of 
the  court— 4.)  Cal.  33.  Contradictory  or  couf  nsed  Btatements  of  a  wit- 
ness, or  one  testifying  to  facts  sliowlng  iutimato  knowicdgo  of  the 
factd  under  suspicious  circumstances,  authorizes' the  greatest  latitude 
Incros.'i-examliiation— 18CaI.187.  The  fact  tliat, after  tliO  prosecutor 
has  left  tiie  stand,  another  witness  testifies  to  certain  circumstances 
and  in  his  relation  of  them  differs  from  the  account  given  by  tho  pros- 
ecutor, does  not  give  defendant  the  right  further  to  cross-examine  the 
prosecutor— 4  J  Cai.  63(1. 

Permitting  a  crosa-examiner  to  recall  a  witness  to  farther  cross 
examine  him.  is  in  the  discretion  of  the  court— dO  Cal.  14U.  It  may  re- 
fuse where  there  was  already  some  testimony  ou  tho  point— 50  CaL 
140.  District  attorneys  sliould  avoid  interposing  technical  objections 
to  tho  admission  of  testimony  offered  by  defendant,  or  to  questicHi 
further  on  cross-examination— 52  Cal.  330;  44  id.  452;  13  id.  137. 

Examinatioa  of  witnesses.- The  court  has  a  right  to  control  the 
examination  of  witnesses,  and  may  refuse  to  allow  an  improper  ques- 
tion to  be  asked— 2d  Iiid.  205.  So  the  extent  of  the  cross-examination 
of  a  witness  upon  matters  immaterial— 34  N.  Y.  223;  or  how  far  it  may 
be  pursued  where  the  testimony  lias  taken  a  wide  range,  is  ia  tho  dis- 
cretion of  tho  court— 43  Cal.  i(>2;  3J  id.  (iio.  Tho  court  may  permit  the 
re-examination  of  the  wituesses  as  to  facts  not  in  reply  or  rebuttal- 24 
Miss.(M>J.  it  has  the  discretionary  power  to  require  witnesses  to  be 
examined  out  of  the  hearing  of  each  other— Itt  Al:&.  G7J;  2  Zoh.  213. 
And  where  a  witness  disobeys  an  order  to  withdraw  and  fails  to  do  so. 
It  is  in  tho  discratlon  of  the  court  to  permit  him  to  testify— 20  Cal. 
436;  13  Ohio,  99;  24  Hiss.  G02;  3  W.  Va.  705. 

When  a  witness  appears  adverse  in  Interest  to  the  party  calling 
him,  the  admission  of  leading  questions  is  in  tho  discretion  of  the 
court— 37  Me.  246;  64  id.  207.  An  intern^i^toi^  by  the  judge  is  not  a 
leading  question— 9  Alien,  271.  The  court  has  discretion  to  allow  wit- 
nesses to  bo  examined  at  any  time  before  verdict— 3  De v.  332. 

A  witness  may  be  asked  on  cross-examination  whether  he  has  been 
in  Jailor  state  prison, or  any  other  place  that  would  tend  to  impair  his 
credibility— 42  N.  Y.  270;  and  how  much  of  Ids  Ufo  he  has  passed  in 
such  places— 42  N.  Y.  270.  The  witness  may  be  interrogated  as  to  any 
matter  which  may  tend  to  show  that  ho  b  biased  against  the  party 
conducting  the  cross-examination,  or  that  he  has  an  interest  in  the  re- 
sult ndversa  to  such  party— 62  C:il.  33U:  7  Eng.732;  see  14  Gray,  31;  9 
6a.  121 ;  5  Denlo,  100;  4  Wend.  231 ;  or  when  he  testifies  contrary  to  ex- 
pectation—32  lud.  473:  or  that  ho  has  an  interest  \:i  the  prosecution 
adverse  to  tho  defendant— 8  Mich.  117.  Where  a  witness  is  asked  on 
ci*<)ss-t'xaiulna,tio:i  when  ho  was  first  questioned  coaccmin.qj  what  he 
had  sworn  to,  he  may  be  asked  on  re-examinatlon  if  he  did  not  pre- 
viously relate  tho  same  thing  to  others— 1  Gray,3J7.  If  counsel  for  the 
defeu(la;it,  after  the  prosecution  Las  rested,  asks  leave  to  farther 
crosH-exanilue  the  prosecutor  ounew  matters,  and  If  the  request  is 
denied,  aiul  dcfonruuit  makes  t^o  prosecutor  his  own  witness,  and  it 
apiicars  that  it  was  not  on  new  matter  that  lie  desired  to  cross-cxam- 
iiio,  bat>on  mutter  inquired  into  ou  the  former  examination,  defendant 
Is  not  injured— 4.>  Cal.  037. 

Proof  tonding  ta  prove  guilt  is  as  much  to  be  rebutted  as  any— 28 
C;il.  4.'J.  So  tiudefjiidant  may  show  by  cross-exam Inatlou  that  the 
fault  and  tho  criminality,  as  stated  by  him  i:i  a  part  of  the  transaction 
were  oa  the  part  of  the  witness— 3  Parker  Cr.  R.  73.  Ho  cannot  be 
cross-examined  as  toauy  fact  which  iscollateral  and  irrelevant  merely 
for  1  hopmpose  of  contradictinrr  him,  and  discrediting  his  testimony— 
63  Cal.  05;  b  Parker  Cr.  R.  253.  If  such  a  question  is  aslced,  the  answer 
Is  conclusive  on  theproiwunder— 53Cal.e3;  id.  119;  4aVt.l7u;  IParkor 
Cr.  R.  367 ;  see  1  id.  l£4.    The  rule  that  he  cannot  be  ci^uss-examiued  as 
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to  an  Irrelevant  matter  merely  to  contradict  him,  does  not  apply  to 
matter  which  could  be  proved  as  an  independent  f act—di  GaL  Wl. 

Disorediting  witness.— It  Is  improper  to  ask  a  witness  If  he  has  been 
Indicted  for  perjury ;  the  indictment  or  certified  copy  thereof  must  be 
produced— 47 Barb.  131.  A witnesscannotbeaskedwnetherhehasbeen 
convicted  and  sentenced  to  the  penitentiary,  although  he  does  not  ob- 
ject—&9  Barb.  186.  So  whore  h3  admits  that  he  has  been  in  the  peni- 
ientliury,  asking  him  how  long  he  was  there  does  noli  involve  the 
question  of  conviction— 65  Barb.  551 ;  42  N.  T.  270. 

To  prove  the  previous  conviction  of  a  witness,  the  record  of  con- 
viction must  be  produced— 39  Cal.  449;  id.  614;  id.  697;  35  id.  96;  but  the 
denial  of  a  motion  for  delay  to  obtain  such  record  is  not  ground  of  ex- 
ception—43  Me.  327. 

Where  the  record  of  conviction  is  offered  In  evidence  to  discredit 
a  witness,  it  is  not  ground  for  its  rejection  that  the  transiictlon  oc- 
curred twenty-fivo  years  before— 12  N.  Y.  353;  1  Parker  Cr.  R.  495.  The 
record  of  conviction  of  one  standing  in  the  relation  of  principal  is  not 
evidence  a4^iust  ono  charged  with  him  as  accessory- 10  Gal.  68.  To 
prove  the  recortl  of  conviction  la  another  State,  the  seal  of  the  court 
must  be  afllxed  with  the  certificate  of  tho  clerk— 9  Wis.  140 ;  see  115  Mass. 
146 ;  8. 0. 2  Green  G.  R.  285.  Witnesses  may  be  examined  to  show  that 
words  were  iuiproperly  struck  out  of  the  record,  but  they  cannot  fal- 
sify the  record— 3J  111.  276.  The  record  of  conviction  as  a  common 
urostitute,  Is  not  admissible  to  impeach  the  witness— 24  Gonn.  363.  In 
Maine  the  record  of  conviction  need  not  be  for  an  infamous  crime— 
63  Me.  128.  No  credit  is  to  be  given  to  tlie  testimony  of  a  witness  who 
has  b3en  convicted  of  felony  and  pardoned,  unless  corroborated— 2 
Wlieel.  C.  G.  451.  A  pardon  which  does  not  extend  to  the  offense  but 
simply  to  the  offender,  does  not  give  one  the  right  to  be  believed  under 
oath-43  Cal.  439. 

A  witness  cannot  be  discredited  by  proof  of  particular  acts  not  di- 
rectly Involved  ill  tho  issue— 29  Mich.  173;  19  N.  Y.  549;  but  he  may  be 
discredited  by  showing  his  bad  moral  character— 13  Mo.  236;  Hind. 
348.  Ho  may  be  shown  to  have  been  druuk  at  tho  time  of  tho  transac- 
tion—5  Ilmuph.  5G4.  A  witness  may  refuse  to  answer  whether  he  had 
pleaded  guilty  to  a  crime— 48  Gra.  1 16:  and  proof  of  another  offense  is 
not  admlssibJe— see  35  Ind.  460;  53  N.  Y.  1G4. 

The  ooirect  interpretation  of  subd.  3  of  §  2061  of  the  Gode  of  Gi  vil  Pro- 
cedura  is,  that  a  witness  willf ally  false  in  one  part  is  to  bo  distrusted 
in  othen>-d3  Cal.  354 ;  id.  491 ;  SO  iJ.  151-6.  Tho  rule  applies  only  where 
the  false  testimony  la  given  willfully,  and  not  where  it  was  given 
innocently  or  by  mistaku— 30  Gal.  151. 

It  is  not  an  inflexible  rule  that  when  a  witness  has  sworn  falsely 
bis  testimony  is  to  be  disregarded,  except  in  those  particulars  in 
which  it  Is  corroborated-g7  Mass.  405;  2  J  ones,  (N.  C.)257;  8  id.  132; 
63  N.  G.  518;  but  see  3  Head.  244;  15  Ohio  St.  47;  15  Mich.  408.  AnafBrm- 
ativo  witness  of  equal  credibility  and  knowledge.  Is  to  be  believed  in 
preference  to  many  negative  witnesses— 14  Ga.  65;  see  1  id.  213.  So. 
when  a  trustworthy  witness  swears  positively  that  defendant  did  not 
strike  tho  blow,  it  Is  not  negative  evidence— 18  111.  266.  The  lury  are  to 
Judge  of  the  credibiUty  of  the  wituess-19  GaL  603;  16  id.  110;  55  Barb. 
450;  47Ga.297;  12Vt.93. 

Impeachment  of  character  of  witness.— When  a  defendant  testi- 
fies in  his  own  behalf,  he  puts  his  general  character  and  credibility  in 
issue,  and  may  bo  impeached  tho  samo  as  any  other  witness— 58  Barb. 
61.  The  party  impeaching  a  witness  should  ask  the  impeaching  wit- 
ness whether  ho  has  the  means  of  knowing  the  general  character  of 
tho  witness— 4  Ired.  88.  The  inquiry  into  the  character  of  a  witness, 
to  impeach  his  testimony,  is  confined  to  his  reputation  for  truth  and 
veracity,  and  not  to  his  moral  standing— 27  Gal.  630.   In  some  Jurisdlo- 
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80D8  It  may  extend  to  his  general  moral  chaiacter—lO  Ired.  409;  §5 
[o.  530:  0S  id.  507.  l>artlctilar  acts  of  misconduct  on  tbe  part  of  the 
witness  eaimot  be  shown  by  way  of  Imiieachment— 50  Cal.  234. 

The  proper  inqnirf  is  what  is  his  general  character  in  the  plaoe 
where  he  reside!^from  witness' knowle<lge?— 2  McLean,  219;  30  Me.  71; 
SO  Ohio.  18;  6  Gratt.  700:  and  whether  he  wonid  believe  him  ou  oath— 
4  Weud.  281;  29  Mich.  173;  32  id.  484:  see  9  N.  II.  4S5.  It  is  not  compe- 
tent to  base  Ills  bellet  on  personal  knowledge  as  distinflraisheU  from 
general  repatatioit— 53  Cal.  u3.  He  should  tirst  state  that  he  ij  ac- 
quainted with  that  person's  general  character  in  the  portlcnlar  to 
which  he  deposes— 2l>Ala.  53.  It  is  not  competent  to  prove  his  general 
bad  character  dlicounected  from  veracity— 2  McLean»219;  30  Me.  71; 
SO  Ohio.  18;  6  Oratt.  7U0. 

In  Ohio,  the  inquiry  is  restricted  to  the  general  character  of  the 
witness  for  truth  and  veracity— 5  Ohio.  (N.  S.)  605.  In  Tennessee,  the 
inquiry  mvoives  the  whole  moral  ciuu-acter  of  the  witness— 1  Head, 
S8.  Tlio  crudlt  of  a  witness  may  be  Impeached,  although  the  impeach- 
ing witnesses  do  not  testify  that  from  his  general  reputation  they 
would  not  believe  hiin  under  oulh— ;i5  Cal.  &&.  It  tliO  general  chanic- 
tcr  of  a  witness  is  impeachod.  the  Jury  are  bound  to  disregard  the 
whole  of  his  testimony— 16  Ohio  St.  218. 

Sustaining  character  of  witness.— Any  inquiries  into  the  charac> 
terof  a  witness  opens  that  subject  to  evidence  to  sustain  bis  good 
character— 7  Gray.  46:  13  Tex.  713.  Where  the  circumstances  are  cal- 
culated to  excite  doubts  as  to  the  truth  of  the  charge,  and  to  create 
au  unfavorable  impression  as  to  the  principal  witness,  tbe  prosecutor 
may  show  any  circmustauco  T^hlch  will  tend  to  rebut  tlieso  presump- 
tions—1  N.  Y.  879.  As  a  general  rule,  It  is  not  competent  for  the  party 
to  prove  that  the  witness  has  made  declarations  out  of  court  corres- 
pondiui;  with  his  testimony,  but  this  rule  has  its  exceptions— see  1 
Varker  Cr.  K.  147;  10  Ired.  419;  10  Gray,  485;  24  Iowa,  570. 

A  person  called  to  sustain  the  character  of  a  witness  may  testify 
that  ho  would  believe  him  under  oath— 21  Wend.  309:  and  that  he  lias 
never  heard  his  ciiaracter  called  iu  question— 4  Vf.  Va.  755;  S.  C.  1 
Gr  >en  C.  It.  6b7 :  but  a  person  is  not  competent  to  testify  as  to  hisKcn- 
eral  character  slmpiy  because  he  has  known  him  for  y cars— U)  N.  C.  72; 
8.  C.  1  Green  C.  B.  3o3.  When  it  is  proved  that  a  witness  h.'is  been 
couvictud  of  felour,  evidence  is  admissible  to  show  that  his  reputa- 
tion for  tnith  and  futegrlty  is  goo<1  in  the  community  whero  hellves 
—50  Cal.  2J3:  see  8  Conn.  93;  2  Hill,  817.   A  party  cannot  prove  the 

funeral  good  character  of  his  own  witness  until  it  lias  beeu  attacked— 
Deofo,  106;  but  if  his  character  is  Impeached,  the  partv  calling  him 
may  introduce  testimony  iu  support  of  his  character  for  truth  and 
veracity— 19  Weud.  569;  83  Ind.  418. 

The  credit  of  a  witness  cannot  be  sustained  by  proof  that  he  made 
to  other  pei'sons  before  belntf  called  as  a  witness  tuo  samo  ntatements 
detailed.in  his  testimony,  except  to  prove  they  were  not  a  fabrication 
of  late  date— 48  CiU.  90.  The  hnputed  hostility  of  a  witness  may  bo 
negatived  by  asking  him  whether  he  feels  so  unfriendly  towards  the 
nrisouer  as  to  wish  to  see  an  innocent  mauconvlcced— 23  Ala.  44;  see  1 
n.  Y.  379.  If  evidence  is  Introduced  tending  to  8how  that  one  of  the 
prosecutor's  witnesses  was  suborned,  the  pi*osecution  may  introduce 
evidence  to  establish  the  good  cluuttcter  of  the  witness— 48  Cal.  64. 

Proof  of  conviction  for  felony  Is  an  assahlt  on  the  character  of  the 
witness  for  integrity  and  truth,  and  the  prosecution  may ,  in  rebuttal, 
examine  witnesses  to  prove  that  his  reputation  for  truth  and  int^ilty 
Is  good  in  the  community  where  he  resides— 50  Cal.  233.  Where  upon 
cross-examination  nn  affidavit  mnde  by  the  witness  was  offei-ed  to  im- 
peach bis  testimony,  the  circumstances  and  conversatlou  had  by  the 
witness  with  the  person  at  whose  instance  the  aflidavlt  was  made  an 
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admissible— 55  Cal.  185.  A  record  of  conviction  fOr  an  assault  by  a 
witness  is  admissible  against  him,  to  impeach  his  credibility,  for  de^ 
nying  the  commission  of  a  prior  assaalt— 110  Mass.  410.  Showing  the 
original  record  of  a  coroners  Jury  to  a  witness,  and  aslElng  him  if  he 
bacT  signed  the  verdict,  is  not**  on  effort  to  prove  the  contents  of  a 
written  record  by  parole  "—43  CaL  li>4. 

1322.  Except  with  the  consent  of  both,  or  in  oases  of 
criminal  violence  upon  one  by  the  other,  neither  husband 
nor  wife  is  a  competent  witness  for  or  against  the  other  in 
a  criminal  action  or  proceeding  to  which  one  or  both  are 
parties.    [Approved  March  30th,  in  effect  July  1st,  1874.] 

When  a  wife,  by  statute,  is  permitted  to  testify  for  her  husband,  she 
is  entitled  to  have  lu>r  credibuity  tested  by  the  same  rules  that  apply 
to  other  wltnesses->6  Iowa,  263;  8  id.  3d5;  see  10  id.  81.  Where  a  wit- 
ness is  called,  aud  objected  to  by  the  opposite  party  ou  the  ground 
that  she  is  the  wife  of  the  party  objecting,  and  he  then  proves  by 
other  witnesses  that  tbe  two  liad  cohabited  together  for  a  long  time 
as  hnsbaud  aud  wife,  had  passed  in  society  as  such,  and  had  repre- 
sented each  other  as  husband  aud  wife,  aud  there  is  no  testimony  to 
the  coutrary,  she  should  be  rejected  as  a  witness— 36  Cal.  133;  10  id. 
535;  17  id.  5iJ8:  0  Paige,  611;  8  Serg.  &  B.  158. 

A  woman  living  with  defendant  as  his  wife,  but  not  married  to  him, 
is  a  competent  witness  aifolnst  him— 53  Gal.  230;  ULa.  Au.  308.  The 
wife  of  the  prisoner  is  not  a  competent  witness  agaiust  lier  husband— 
53  N.  Y.  5J5;  but  in  a  proceeding  against  her  husband,  she  is  a  compe- 
tent witness— 43  Mo.  42'J;  but  see  JBusb.  123.  Where  it  is  proper  to 
allow  an  accomplice  to  bo  sworn,  a  man's  wife  is  a  competent  witness 
5 Parker  Cr.B.ll.);25Iowa,  128;  5Dlatchf.  lOJ.  Awife.ascodefendant, 
is  not  a  competent  witness  for  the  others— 1  Gray,  555;  see  tt  Ricli.  168; 
but  if  a  default  is  entered  against  oue,  his  wife  is  a  competent  witness 
for  the  others— 31  Me.  62.  The  fact  that  the  husband  iJ  a  party  to  the 
record  does  not,  of  itself ,  exclude  the  wife  as  a  witness  ou  behalf  of 
other  parties— 1  Met.  13.  She  cannot  testify  if  the  effect  of  her  testi- 
mony is  to  injure  or  benefit  her  husband,  but  otherwlso  when  her 
husband  can  derive  no  benefit  nor  receive  any  detriment— 1  Nev.  513. 
On  the  trial  for  conspiracy  to  charge  the  wife  of  one  of  the  defend- 
ants with  aduitenr,  such  wife  is  not  a  competent  witness— 15  Me.  104; 
37  Mo.  343;  51  id.  27. 

If  married  women  testify  for  the  prosecution,  defendant  cannot, 
for  the  purpose  of  affecting  their  credibility,  introduce  testimony  to 

Erove  a  consplracypu  the  part  of  their  husbands  to  falsely  prosecute 
ini— 4'J  Cai.  637.  Where  an  accomplice  and  his  wife  are  witnesses  in 
determining  the  credibility  of  the  testimony  of  the  husband,  the  jury 
may  take  into  consideration  that  of  the  wife— 16  N.  Y.  344. 

1323.  A  defendant  in  a  criminal  action  or  proceeding 
cannot  be  compelled  to  be  a  witness  against  himself;  but 
if  he  offer  himself  as  a  witness,  he  may  be  cross-exam- 
ined by  the  counsel  for  the  people  as  to  all  matters  about 
which  he  was  examined  in  chief.  His  neglect  or  refusal 
to  be  a  witness  cannot  in  any  manner  prejudice  him,  nor 
be  used  against  him  on  the  trial  or  proceeding.  [Ap- 
proved March  30th,  in  effect  July  1st,  1874.] 
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CHAPTER  m. 

COMPELLINO  THE  ATTENDANCE  OF  WITNESSES. 

S  1326.  Subposna  defined,  and  who  may  Issne. 

$  1327.  Form  of  subpcena. 

S  1328.  Subpoena,  by  whom  and  how  served. 

{  1329.  Expenses  of  witness  from  without  the  county,  or  poor. 

S  1330.  Attendance  of  witness  residing  or  served  out  of  the  county : 

S  1331.  Disobedience  to  subpoena,  etc. 

S  1332.  Failure  to  appear,  undertaking  forfeited. 

S  1333.  Temporary  removal  of  imprisoned  witnesses. 

1326.  The  process  by  which  the  attendance  of  a  wit- 
ness before  a  court  or  magistrate  is  required  is  a  sub- 
poena.   It  may  be  signed  and  issued  by — 

1.  A  magistrate  before  whom  a  complaint  is  laid,  for 
witnesses  in  the  State,  either  on  behalf  of  the  people  or 
of  the  defendant. 

2.  The  district  attorney,  for  witnesses  in  the  State,  in 
«npi>ort  of  the  prosecution,  or  for  such  other  witnesses 
as  the  grand  jury,  upon  an  investigation  pending  before 
them,  may  direct. 

3.  The  district  attorney,  for  witnesses  in  the  State,  in 
support  of  an  indictment  or  information,  to  api>ear  before 
the  court  in  which  it  is  to  be  tried. 

4.  The  clerk  of  the  court  in  which  an  indictment  or  in- 
formation is  to  be  tried;  and  he  must,  at  any  time,  upon 
application  of  the  defendant,  and  without  charge,  issue 
as  many  blank  subpoenas,  subscribed  by  him  as  clerk,  for 
witnesses  in  the  State,  as  the  defendant  may  require. 

[In  efifect  April  9th,  1880.] 

Witness,  procuring  attendance.— The  issnlng  of  an  attachment 
against  a  witness  on  behalf  of  the  pri8<mer,  after  arrangements  for 
summluR  up  the  case,  is  in  the  discretion  of  the  court— 19  N.  Y.  549. 
It  is  a  crime  at  common  law  to  induce  a  witness  to  absent  himself,  and 
an  attempt  to  do  so,  though  not  accomplished,  will  subject  the  offeud- 
er  to  indictment— 64  Me.  38tf.  On  an  indictment  for  getting  a  witness 
out  of  the  way.  it  need  not  bo  proved  that  the  testimony  of  the  wit- 
ness was  material-3  Har.  (DeL  j  062. 
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1327.  A  BubpoBna  autborized  by  the  last  section  mast 
be  substantially  in  the  followin.?  form: 

**Tke  people  of  the  State  of  California  to  A,  B,: 
"You  are  commanded  to  appear  before  0.  D.,  a  justice 

of  the  peace  of township,  in county,  (or  as  the 

case  may  be)  at  (naming  the  place),  on  (stating  the  day 
and  hour),  as  a  witness  in  a  criminal  action  prosecuted  by 
the  people  of  the  State  of  California  Against  E.  F. 

"Giren  under  my  hand  this  day  of ,  a.  d. 

eighteen——.  G.  H.,  justice  of  the  peace/'  (or  "J.  E., 
district  attorney,"  or  ''By  order  of  the  court,  L.  M., 
clerk,"  or  as  the  case  may  be).  If  books,  papers,  or  docu- 
ments are  required,  a  direction  to  the  following  effect 
must  be  contained  in  the  subpoena:  "And  you  are  re- 
quired, also,  to  bring  with  you  the  following"  (describ- 
ing intelligibly  the  books,  papers,  or  documents  required). 

1328.  A  subpoena  may  be  served  by  any  person,  but 
a  peace  officer  must  serve  in  his  county  any  subpcBua 
delivered  to  him  for  service,  either  on  the  part  of  the 
people  or  of  the  defendant,  and  must,  without  delay, 
make  a  written  return  of  the  service,  subscribed  by  him, 
stating  the  time  and  place  of  service.  The  service  is  made 
by  showing  the  original  to  the  witness  personally,  and 
informing  Jiim  of  its  contents. 

1329.  When  a  person  attends  before  a  magistrate, 
grand  jury,  or  court,  as  a  witness  in  a  criminal  case,  upon 
a  subpcena  or  in  pursuance  of  an  undertaking,  and  it  ap- 
pears that  he  has  come  from  a  place  outside  of  the  county, 
or  that  he  is  poor  and  unable  to  pay  the  expenses  of  such 
attendance,  the  court,  at  its  discretion,  if  the  attendance 
of  the  witness  be  upon  a  trial,  by  an  order  upon  its  min- 
utes, or,  in  any  other  case,  the  judge,  at  his  discretion,  by 
a  written  order,  may  direct  the  county  auditor  to  draw 
his  warrant  upon  the  county  treasurer  in  favor  of  witness 
for  a  reasonable  sum,  to  be  specified  in  the  order,  for  the 
necessary  expenses  of  the  witness.  [Approved  March  8th, 
»7C.] 
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1330.  No  person  is  obliged  to  attend  as  a  witness 
1>efore  a  court  or  magistrate  out  of  the  county  where  the 
witness  resides,  or  is  served  with  the  subpoena,  unless  the 
Jndii^  of  the  court  in  which  the  offense  is  triable,  or  a 
Justice  of  the  Supreme  Court,  or  a  judge  of  a  Superior 
Court,  upon  an  affidavit  of  the  district  attorney  or  prose- 
cutor, or  of  the  defendant,  or  his  counsel,  stating  that  he 
believes  the  evidence  of  the  witness  is  material,  and  his 
attendance  at  the  examination  or  trial  necessary,  shall 
indorse  on  the  subpoena  an  order  for  the  attendance  of  the 
witness.    [In  effect  April  12th,  1880.] 

1331.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
Bwom  or  to  testify  as  a  witness,  may  be  punished  by  the 
court  or  magistrate  as  a  contempt.  A  witness  disobeying 
a  subpoena  issued  on  the  part  of  the  defendant,  unless  he 
show  good  cause  for  his  non-attendance,  is  liable  to  the 
defendant  in  the  sum  of  one  hundred  dollars,  which  may 
be  recovered  in  a  civil  action. 

Oontempt.— Tbe  refusal  of  a  witness  to  testify,  or  to  answer  a  prop- 
er question,  is  a  contempt— 1  Ind.  161. 

1332.  When  a  witness  has  entered  into  an  under- 
taking to  appear,  upon  his  failure  to  do  so  the  undertaking 

•  Is  forfeited  in  the  same  manner  as  undertakings  of  bail. 

1333.  When  the  testimony  of  a  material  witness  for 
the  people  is  required  in  a  criminal  action,  before  a  court 
of  record  of  this  State,  and  such  witness  is  a  ^prisoner  in 
the  State  prison,  or  in  a  county  jail,  an  order  for  his  tem- 
porary removal  from  such  prison  or  jail,  and  for  his 
production  before  such  court,  may  be  made  by  the  court 
in  which  the  action  is  pending,  or  by  the  judge  thereof; 
but  in  case  the  prison  or  jail  is  out  of  the  county  in  which 
the  application  is  made,  such  order  shall  only  be  made 
upon  the  affidavit  of  the  district  attorney,  or  other  person, 
on  behalf  of  the  people,  showing  that  the  testimony  is 
material  and  necessary;  and  even  then  the  granting  of 
the  order  shall  be  in  the  discretion  of  the  court  or  judge. 
The  order  shall  be  executed  by  the  sheriff  of  the  county 

Pes.  Codb.— 4«« 
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in  which  it  shall  be  made,  whose  duty  it  shall  be  to  bring 
the  prisoner  before  the  proper  court,  to  safely  keep  him, 
and  when  he  is  no  longer  required  as  a  witness,  to  retom 
him  to  the  prison  or  jail  whence  he  was  taken;  the  ex- 
pense of  executing  such  order  shall  be  paid  by  the  county 
in  which  the  order  shall  be  made.    [In  effect  Apiil  Ist, 
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GHAFTEB  IV. 

XZAMINATIOH  OF  WITinSSSBS  CONDITIOirALLT. 

S  1838.  Witnesses  examined  conditionally  for  the  defendant, 
suae  In  wbat  cases  defendant  may  apply  fortbe  order. 
S  1337.  Application,  how  made. 
S  1338.  Application*  to  wbom  made. 
S  1339.  Order,  wben  granted  and  what  to  contain. 
S  1340.  Examination  in  absence  of  district  attorney. . 
S  1341.  If  facts  disproved,  examination  not  to  proceed. 
.  S  1342.   Attendance  of  witness,  how  enforced. 
{  1343.    Testimony,  how  taken  and  authenticated. 
S  1344.   Deposition  to  be  transmitted  to  clerk. 
1 1345.  When  may  be  read  In  evidence.  Objections,  etc. 
S  1346.   Deposition  of  witness  imprisoned  in  another  county. 

1335.  When  a  defendant  has  been  held  to  answer  a 
chaise  for  a  public  offense,  be  may,  either  before  or  after 
an  indictment  or  information,  have  witnesses  examined 
conditionally,  on  bis  behalf,  as  prescribed  in  this  chapter, 
and  not  otherwise.    [In  effect  April  9th,  1880.] 

1336.  When  a  material  witness  for  the  defendant  is 
about  to  leave  the  State,  or  is  so  sick  or  infirm  as  to  afford 
reasonable  grounds  for  apprehending  that  he  will  be 
unable  to  attend  the  trial,  the  defendant  may  apply  for 
an  order  that  the  witness  be  examined  conditionally. 

1337.  The  application  must  be  made  upon  affidavit, 
stating— 

1.  The  nature  of  the  offense  charged. 

2.  The  state  of  the  proceedings  in  the  action. 

3.  The  name  and  residence  of  the  witness,  and  that  bis 
testimony  is  material  to  the  defense  of  the  action. 

4.  That  the  witness  is  about  to  leave  the  State,  or  is  so 
sick  or  infirm  as  to  afford  reasonable  grounds  for  appre- 
hending that  he  will  not  be  able  to  aljiend  the  triaL 
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1338.  The  application  may  be  made  to  the  conxti  or  to 
a  Jndge  thereof,  and  most  be  made  upon  three  days'  notiet 
to  the  district  attorney.    [In  effect  March  12th,  1880.] 

1339.  If  the  court  or  judge  is  satisfied  that  the  exam- 
ination of  the  witness  is  necessary,  an  order  mnst  be 
made  that  the  witness  be  examined  conditionally,  at  a 
specified  time  and  place,  and  that  a  copy  of  the  order  be 
served  on  the  distzict  attorney,  within  a  specified  time 
before  that  fixed  for  the  examination. 

1340.  The  order  most  direct  that  the  examination  be 
taken  before  a  magistrate  named  therein,  and  on  proof 
being  furnished  to  such  magistrate  of  service  upon  the  dis- 
trict attorney  of  a  copy  of  the  order,  If  no  counsel  appear 
on  the  part  of  the  people,  the  examination  must  proceed. 

1341.  If  the  district  attorney  or  other  counsel  appear 
on  behalf  of  the  people,  and  it  is  shown  to  the  satisfaction 
of  the  magistrate,  by  affidavit  or  other  proof,  or  on  the 
examination  of  the  witness,  that  he  is  not  about  to  leave 
the  State,  or  is  not  sick  or  infirm,  or  that  the  application 
was  made  to  avoid  the  examination  of  the  witness  on  the 
trial,  the  examination  cannot  take  place;  otherwise  it 
must  proceed. 

1342.  The  attendance  of  the  witness  may  be  enforced 
by  a  subpcBua,  issued  by  the  magistrate  before  whom  the 
examination  is  to  be  taken. 

1343.  The  testimony  given  by  the  witness  must  be  re- 
duced to  writing,  and  authenticated  in  the  same  manner 
as  the  testimony  of  a  witness  taken  in  support  of  an  in- 
formation. 

1344.  The  deposition  taken  must,  by  the  magistrate, 
be  sealed  up  and  transmitted  to  the  clerk  of  the  court  in 
which  the  action  is  pending  or  may  come  for  trial. 

1345.  The  deposition  or  a  certified  copy  thereof,  may 
be  read  in  evidence  by  either  party  on  the  trial,  upon  its 
appearing  that  the  witness  is  unable  to  attend,  by  reason 
of  his  death,  insanity,  sickness,  or  infirmity,  or  of  his  con* 
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tinaed  absence  from  tlie  State.  Upon  reading  the  deposi- 
tion in  evidence,  the  same  objections  may  be  taken  to  a 
question  or  answer  contained  therein  as  if  the  witness  had 
been  examined  orally  in  court. 

The  inroper  practice  is  to  take  tlie  testimony  of  tbe  witnesses  In 
writing,  and  return  it  to  tlie  District  Court  as  required  by  statute— 44 
Cal.  4M. 

Depositions  in  eridence.— Depositions  are  admissible  in  evidence 
CaL  452.   The  deposition  of  a  witness,  given  befo-*e  tbe  coroner'a 


Imy  and  certified  and  returned  by  tbe  coroner  as  required  by  ntatute. 
Is  admissible  for  tbe  parputte  of  contradictinflrtbestatemeui  of  tbe 
witness  made  under  oatb— 44  Cal.  459.  It  must  set  forth  tbe  actual 
compliance  with  all  the  requirements  of  tbe  statute— 6  Cal.  650.  If  a 
magistrate,  in  taking  a  deposition,  erroneously  excludes  a  qnestion 
asked  of  a  witness,  tbe  error  does  no  injury  if  ue  question  asked  was 
Immaterial— 50  Cal.  139. 

Depositions  taken  under  section  869  are  not  admissible  against 
defendant  under  section  686  unless  taken  in  tbe  manner  and  form, 
and  certified  as  required  by  section  869.  If  certified  by  a  mere  Jurat. 
Is  not  admi8Slble-«4  Cal.  575.  Depositions  cannot,  in  gen<^ral,  be  used 
against  the  prisoner,  nor  In  his  favor,  unless  by  his  consent— 7  Smedes 
A  M.  47S.  Depositions  taken  before  commitment,  or  otherwise  tliaa 
as  specially  provided  by  the  Code,  cannot  be  used  against  the  def end- 
aiLt*-6  CaL  2u3. 

1346.  When  a  material  witness  for  a  defendant,  under 
a  criminal  charge,  is  a  prisoner  in  the  State  prison,  or  in 
the  county  jail  of  a  county  other  than  that  in  which  the 
defendant  is  to  be  tried,  his  deposition  may  be  taken,  on 
behalf  of  the  defendant,  in  the  manner  provided  for  in  the 
case  of  a  witness  who  is  sick,  and  the  provisions  of  the 
Penal  Code,  commencing  with  section  thirteen  hundred 
and  thirty-five,  and  ending  with  section  thirteen  hundred 
and  forty-five,  shaU,  so  far  as  applicable,  govern  in  the  ap» 
plication  for  and  in  the  taking  and  use  of  such  deposition. 
Such  deposition  may  be  taken  before  any  magistrate  or 
notary  public  of  the  county  in  which  the  jail  or  prison  is 
situated;  or  in  case  the  witness  is  confined  in  the  State 
prison,  and  the  defendant  is  unable  to  pay  for  taking  the 
deposition,  before  the  warden  or  clerk  of  the  board  of  di- 
xeetors  of  the  State  prison,  whose  duty  it  shall  be  to  act 
without  compensation.  Every  officer,  before  whom  testi- 
mony shall  be  taken  by  virtue  hereof,  shall  have  authority 
to  administer,  and  shall  administer,  an  oath  to  the  witness 
that  his  testimony  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.    [In  effect  April  9th,  1880.] 
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CHAPTER  V. 

EXAlONATIOir  OF  WTTirBSSBS  ON  COMMI8SIOK. 

1 1849.  Examination  of  witness  residing  out  of  the  State. 

S  MIM.  When  defendant  may  apply  for  an  order  to  examfnii. 
S  IS$1.^  Commission  defined. 
S  1102.  ~  Application  made  on  affldavlt. 

{  1393.  Application,  to  whom  made. 

*S  13M.  Order  for  commission,  when  granted,  stay  of  proceedings. 

S  1385.  Interrogations,  how  settled  and  allowed. 

S  13IW.  Direction  as  to  the  retnm  of  the  commission. 

S  1357.  Commission,  how  executed. 

{  1358.  Returned  commission,  delivered  to  an  agent. 

S  1399.  Same. 

S  1360.  When  and  how  filed. 

S  1361.  Commission  and  retom,  open  for  inspection.   Copies,  etc. 

S  1362.  Depositions  to  be  read  in  evidence.   Objections. 

1349.  When  an  issne  of  fact  is  joined  npon  an  indict- 
ment or  information,  the  defendant  may  have  any  mate- 
rial witness,  residing  out  of  the  State,  examined  in  his  be- 
half, as  prescribed  in  this  chapter,  and  not  otherwise.  [In 
effect  April  9th,  1880.] 

1350.  When  a  material  witness  for  the  defendant  re- 
sides out  of  the  State,  the  defendant  may  apply  for  an 
order  that  the  witness  be  examined  on  a  commission. 

1351.  A  commission  is  a  process  issued  under  the  seal 
of  the  conrt  and  the  signature  of  the  clerk,  directed  to 
some  person  designated  as  commissioner,  authorizing  him 
to  examine  tbe  witness  upon  oath  or  interrogatories  an- 
nexed thereto,  to  take  and  certify  the  deposition  of  the 
witness,  and  to  return  it  according  to  the  directions  given 
with  the  commission. 

1352.  The  application  must  be  made  upon  affidavit, 
stating: 

'   1.  The  nature  of  the  offense  charged. 
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2.  The  state  of  the  proceedings  in  the  action,  and  that 
an  issue  of  fact  has  been  joined  therein. 

3.  The  Mame  of  the  witness,  and  that  his  testimony  is 
material  to  the  defense  of  the  action. 

4.  That  the  witness  resides  oat  of  the  State. 

1353.  The  application  may  be  made  to  the  court,  or  a 
judge  thereof,  and  must  be  upon  three  days'  notice  to  the 
district  attorney.    [In  effect  March  12th,  1880.] 

1354.  If  the  court  to  whom  the  application  is  made  is 
satisfied  of  the  truth  of  the  facts  stated,  and  that  the  ex- 
amination of  the  witness  is  necessary  to  the  attainment 
of  justice,  an  order  must  be  made  that  a  commission  be 
issued  to  take  his  testimony ;  and  the  court  may  insert  in 
the  order  a  direction  that  the  trial  be  stayed  for  a  specified 
time,  reasonably  sufficient  for  the  execution  and  return 
of  the  commission.    [In  effect  April  9th,  1880.] 

1355.  When  the  commission  is  ordered,  tlie  defendant 
must  serve  upon  the  district  attorney,  without  delay  a 
copy  of  the  interrogatories  to  be  annexed  thereto,  with 
two  days'  notice  of  the  time  at  which  they  will  be  pre- 
sented to  the  court  or  judge.  The  district  attorney  may 
in  like  manner  serve  upon  the  defendant  or  his  counsel 
cross-interrogatories,  to  be  annexed  to  the  commission, 
with  the  like  notice.  In  the  interrogatories  either  party 
may  Insert  any  questions  pertinent  to  the  issue.  When 
the  interrogatories  and  cross-interrogatories  are  presented 
to  the  court  or  judge,  according  to  the  notice  given,  the 
court  or  judge  must  modify  the  questions  so  as  to  con- 
form them  to  the  rules  of  evidence,  and  must  indorse 
upon  them  his  allowance  and  annex  them  to  the  com- 
n^sion. 

1356.  Unless  the  parties  otherwise  consent,  by  an  in- 
dorsement upon  the  commission,  the  court  or  judge  must 
indorse  thereon  a  direction  as  to  the  manner  in  which  it 
must  be  returned,  and  may  in  his  discretion,  direct  that 
H  be  returned  by  mail  or  otherwise,  addressed  to  the 
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derk  of  the  court  in  which  the  action  is  pending,  designat- 
ing his  name  and  the  place  where  his  office  is  kept. 

1357.  The  eommlBsioner,  unless  otherwise  specially 
directed,  may  execute  the  commission  as  follows : 

1.  He  must  publicly  administer  an  oath  to  the  witness 
that  his  answers  given  to  the  interrogatories  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth. 

2.  He  must  cause  the  examination  of  the  witness  to  be 
reduced  to  writing,  and  subscribed  by  him. 

3.  He  must  write  the  answers  of  the  witness  as  near  as 
possible  in  the  language  in  which  he  gives  them,  and  read 
to  him  each  answer  as  it  is  taken  down,  and  correct  or  add 
to  it  until  it  conforms  to  what  he  declares  is  the  truth. 

4.  If  the  witness  decline  answering  a  questiout  that 
fact,  with  the  reason  assigned  by  him  for  declining,  must 
be  stated. 

5.  If  any  papers  or  documents  are  produced  before  him 
and  proved  by  the  witness,  they,  or  copies  of  them,  must 
be  annexed  to  the  deposition  subscribed  by  the  witness 
and  certitied  by  the  conunissioner. 

6.  The  commissioner  must  subscribe  his  name  to  each 
sheet  of  the  deposition,  and  annex  the  deposition,  with 
the  papers  and  documents  proved  by  the  witness,  or 
copies  thereof,  to  the  commission,  and  must  close  it  up 
under  seal,  and  address  it  as  directed  by  the  indorsement 
thereon. 

7.  If  there  be  a  direction  on  the  commission  to  return 
it  by  mail,  the  commissioner  must  immediately  deposit 
it  in  the  nearest  post-office.  If  any  other  direction  be 
made  by  the  written  consent  of  the  parties,  or  by  the 
court  or  judge,  on  the  commission,  as  to  its  return,  the 
commissioner  must  comply  with  the  direction. 

A  copy  of  this  section  must  be  annexed  to  the  commis- 
sion.   [Approved  March  aOth,  in  effect  July  1st,  1874.] 

1358.  If  the  conunission  and  return  be  delivered  by 
the  commissioner  to  an  agent,  he  must  deliver  the  same 
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to  the  clerk  to  whom  it  is  directed,  or  to  the  judge  of  the 
court  in  which  the  action  is  pending,  by  whom  it  may  be 
received  and  opened,  upon  the  agent  making  affidavit 
that  he  received  it  from  the  hands  of  the  commissioner, 
and  that  it  has  not  been  opened  or  altered  since  he  re- 
ceived it.    [In  effect  April  9th,  1880.] 

1359.  If  the  agent  is  dead,  or  from  sickness  or  other 
casualty  unable  personally  to  deliver  the  commission  and 
return,  as  prescribed  in  the  last  section,  it  may  be  re- 
ceived by  the  clerk  or  judge  from  any  other  person,  upon 
his  making  an  affidavit  that  he  received  it  from  the  agent' 
that  the  agent  is  dead,  or  from  sickness  or  other  casualty 
unable  to  deliver  it;  that  it  has  not  been  opened  or 
altered  since  the  person  making  the  affidavit  received  it; 
and  that  he  believes  it  has  not  been  opened  or  altered 
Since  it  came  from  the  hands  of  the  commissioner. 

1360.  The  clerk  or  judge  receiving  and  opening  the 
commission  and  return  must  immediately  file  it,  with  the 
affidavit  mentioned  in  the  last  two  sections,  in  the  office 
of  the  clerk  of  the  court  in  which  the  indictment  is  pend* 
ing.  If  the  commission  and  return  is  transmitted  by  mail, 
the  clerk  to  wh4ii  it  is  addressed  must  receive  it  from  the 
post-office,  and  open'  and  file  it  in  his  office,  where  it  must 
remain,  unless  otherwise  directed  by  the  court  or  judge. 

1361.  The  commission  and  return  must  at  all  times  be 
open  to  the  inspection  of  the  parties,  who  must  be  fur- 
nished by  the  clerk  with  copies  of  the  same  or  of  any  part 
thereof,  on  payment  of  his  fees. 

1362.  The  depositions  taken  under  the  commission 
may  be  read  in  evidence  by  either  party  on  the  trial,  upon 
it  being  shown  that  the  witness  is  unable  to  attend  from 
any  cause  whatever;  and  the  same  objections  may  be 
taken  to  a  question  in  the  interrogatories  or  to  an  answer 
in  the  deposition,  as  if  the  witness  had  been  examined 
orally  in  court. 

The  oonrt  may  exercise  discretion  ia'admittingor  rejecting  a  depo* 
tfUou  taken  oat  of  (Ue  State-M  Me.  4W);  see  3d  OoL  183;  ante,  i  iuL 


CHAFTEB  VI. 
nrQniKT  nrnt  thi  rasunrr  or  tok 


un.   Inmw  peraon  euiDM  b«  tried,  or  pmilslud. 

UH.  Doubu  a*  to  mull;  ot  tbs  dcf  eni^un,  bow  detemilneiL  StMt 

of  procewllDgt  OD. 
UN.  TrUI  of  the  qoestloQ  ol  Itmaltr-   Cbuge  ot  tbe  court 
un.  TeMlct  oC  tbe  Jut  a*  to  tiuUr,  aod  proceedings  thet«<HL 
U71.   UdetBniUDtliaomiiiine(l.ltsiaiiera(eililibaIl.elc. 
un.   DereadutdeUluedlnHTliuniuitUlielKcomnnae. 
un.  Expenla  of  Hndluc,  etc,  detendaat  to  U7I11111. 

1367.  A  penoa  caoaot  be  tried,  adjudged  to  ponisb- 
ment,  or  punlahed  for  a  public  olI«iiae,  while  be  ia  insana. 

buiuio,  For  a  public  oarnse— 31  CaL  sin. '  Tlio  cilmliial  actor  must  <ie  of 

Enty-see'co,  Litt.  117  bi  I  Eua.  Cr.  siiti  ed.  «i  I  BiUe  f.  C  «Hil 
lU.  C,  L.  Gttaeil.iJTIt!  sod  an  luHUie  penan  ounot  liare  >ii]rliit«it 
— U  Oe.  WI.  Siaitj  U  an  eweucuu  liuircdletK  la  ciimH:  Ixtt  men 
weakDeUDf  mliidU not  Innnlty—aCal.ffOi  Wind. Ul;  1  Ql3;  uolO 

Ket.  ikV.)^^I:  BufflcIeiiltocreueuioVamlielmiDgliniiniaetailaths 
■CI-8Ili[tb,»i3;  M.ltMi  4aC0UD.lM:  lICUklWltTllLIO;  IiLtlii  U 
lowa.EIi  :irnrlicrCr.  ILIlli  tps.  SUllili  KST  Liwltepuiixr.ul.  A 
penon  iiiav  ^  liisaue  la  »  dbgrea  uut  reUsvlng  rroiu  rcspumlUlUly  tor 

BeLCu.  1^!  1  curl.  ];31  tU.!B>I  IQ  Mlnu.  £.1;  «!  He.  t:4;  It  H.H. 
40;  irii,Kt.:iiilj  iatrub.4'9.  Hanllnuiult^Foeilstlng  wlthniental 
luHialiy  baa  nu  fDunilatlon  in  lair,  aud  will  not  f  urulMi  aii  exi-uee  Iram 

KSio!?^i'c"iLM"irid.i™jsiia.twi  iiiiray.aMifcAbi^pr.H.'fl. 

M.  I.  Ml  SIM.  U7 a  Ohio  &t.  Mi4SMA39.  SWi!  «rlRhl.  »3i  1  Vi. 
Cu.  lltiil  ZalklW.    iD-uuilty  proiliiced  bylntuilcatlun  doeaiiatde- 

wltSranE^  Cau  kti  u  liL  ulf^  See  DeaETaVcliufldw/it  -D-M;  >H 

MUkiUU. 

Twi  of  Inauitr.— The  tnia  hnnlnr  !••  wtietber  tbe  defendant  vm 
apaliie  ot  hurlMaiHl  did  hare  acrlinliiel  lateut,  tud  tbe  oapaeltj  to 
dimngnlsli  benreeuiiittaiidwioiiKBatatbaacteluHsilukeilma 
-4fmiMt  Mid.  twin  Ala.  wncan.  1:  lHSi>k.flli:  II  ULWti 
m  kli^M£»lIa.  41)1;  UV.T.  T»:  H  ULttl;  It  Ohio  fltUti  nl£ 

u  aoOcleiit  It  gbown  to  ban  eilBled  m  nCoraM  to  aa  iMctleDtar  act 
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'-4t  CaL  1S4;  24  Id.  290;  40  Conn.  196:  1  Cart.  8;  39  Conn.  091;  4  Dento, 
29;  3  Ga.  910:  81  id.  424:  42  id.  9;  40  Id.  08;  id.  190:  id.  280:  4  Greene, 
Iowa,  000;  6  McLean.  121;  7  Het.  000:  07  Me.  074;  11  GraVt  303;  0  N.  H. 
969;  2 Barb.  066;  02 N.  T.  467:  4 Pa.  8t.  264^78 Id.  122;  2 Parker  Cr. B. 
48;  1  Bazt.  178:  1  Zab.  196;  Wright,  992;  2  Ta.  Cas.  132.  See  Desty'8 
Ciim.  Law,  S  23  b. 

1368.    When  an  action  is  called  for  trial,  or  at  any 

time  during  the  trial,  or  when  the  defendant  is  brought 

up  for  judgment  on  conviction,  if  a  doubt  arise  as  to  the 

sanity  of  the  defendant,  the  court  must  order  the  question 

as  to  his  sanity  to  be  submitted  to  a  jury;  and  the  trial 

or  the  pronouncing  of  the  judgment  must  be  suspended 

until  the  question  is  determined  by  their  verdict,  and  the 

trial  jury  may  be  discharged  or  retoined,  according  to  the 

discretion  of  the  court,  during  the  pendency  of  the  issue 

of  insanity.    [In  effect  April  9th,  1880.] 

Frooiof  intanitf.— As  often  as  any  doubt  of  the  sanity  of  the  de- 
fendant arises  the  same  proceedings  may  be  had— 31  Cal.  079 ;  10  id.  329. 
Counsel  cannot  waive  an  ina  airy  as  to  the  qnestlon  of  the  sanity  of  de- 


fendant, nor  can  he  compel  the  court  to  enter  upon  the  inquiry  where 

»sent ' 
1st 
wjprost 

the  question  of  sanity  has  been  determined— 42  Cal.  21.   The  burden  of 


no  ground  for  doubt  arises— 42  Cal.  21.  Ko  plea  of  present  insanity  is 
required  if  during  the  proceedings  a  doubt  arises.  It  is  then  the  dutir 
of  the  court  of  its  own  motion  to  suspend  further  prosecution  untD 


proof  is  on  the  prisoner-48  Cal.  488;  47  id.  196;  20 id.  019. 

Insanity  mast  be  proved  as  a  substantive  fact  by  the  par^  alleging 
it-20  Cal.  018;  4  Cranch  C.  C.  014;  1  Curt.  1;  7  Gray.  083:  1  Zab.  20278 
Jone8,(N*  C.)  463;  1  Strob.  479;  0  Abb. 241;  20  Gratt.  860;  lOOhio  St.  096; 
and  must  be  clearly  established  by  satisfactory  evidence— 47  Cal.  136. 
The  Jury  are  to  be  governed  by  the  preponderance  of  evidence,  and 
are  not  to  require  ft  to  be  made  out  beyond  a  reasonable  doubt— 24 
Cal.  230;  49  id.  14:  id.  488:  6  id.  410;  0  id.  129;  20  id.  019:  7  Gray.  063:  7 
Met. 000:  lOOhloSt.098;  07Me.074:  il  Gray* 909:  16N.Y.08;  30 id.  120; 
92  id.  147;  77  Pa.  St.  200;  76id.414;  26  Ark.  334;  92  Iowa,  49;  6  Jones.  (M. 
C.) 966;  8 id.  463;  10  Ohio  St.  098;  31  id.  Ill;  see  1  Brewst.  306;  83  Bs. 
St.  131;  84  Id.  200. 

It  is  not  improper  to  caution  the  Jury  to  be  careful  that  no  pre- 
tended case  of  insanity  should  be  allowed  to  shield  the  defendant 
from  the  ordinary  consequences  of  his  act— 40  Cal.  602. 

1369.  The  trial  of  the  question  of  insanity  must  pro* 
oeed  in  the  following  order: 

L  The  counsel  for  the  defendant  must  open  the  case, 
and  offer  evidence  in  support  of  the  allegation  of  insanity. 

2.  The  counsel  for  the  people  may  then  open  their  case, 
and  offer  evidence  in  support  thereof. 

3.  The  parties  may  then  respectively  offer  rebutting 
tMtimony  only,  unless  the  court,  for  good  reason,  in  fur- 
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therance  of  justice,  pennit  them  to  offer  evidence  upon 
their  original  cause. 

4.  When  the  eyidence  Is  oonduded,  unless  the  case  Is 
submitted  to  the  jury  on  either  or  both  sides  without  ar- 
gument, the  counsel  for  the  people  must  oommence,  and 
the  defendant  or  his  counsel  may  conclude  the  argument 
to  the  jury. 

5.  If  the  indictment  be  for  an  offense  punishable  with 
death,  two  counsel  on  each  side  may  argue  the  cause  to 
the  jury,  in  which  case  they  must  do  so  alternately.  In 
other  cases,  the  argument  may  be  restricted  to  one  coun- 
sel on  each  side. 

6.  The  court  must  then  charge  the  jury,  stating  to  them 
all  matters  of  law  necessary  for  their  information  in 
giving  their  verdict. 

1370.  If  the  jury  find  the  defendant  sane,  the  trial 
must  proceed,  or  judgment  be  pronounced,  as  the  case 
may  be.  If  the  jury  find  the  defendant  Insane,  the  trial 
or  judgment  must  be  suspended  until  he  becomes  sane, 
and  the  court  must  order  that  he  be  in  the  meantime 
committed  by  the  sheriff  to  the  State  insane  asylum,  and 
that  upon  his  becoming  sane  he  be  redelivered  to  the 
sheriff.    [In  effect  April  9th,  1880.] 

1371.  The  commitment  of  the  defendant,  as  men- 
tioned in  the  last  section,  exonerates  his  bail,  or  entitles 
a  person,  authorized  to  receive  the  property  of  the  defend- 
ant, to  a  return  of  any  money  he  may  have  deposited 
instead  of  bail. 

1372.  If  the  defendant  is  received  into  the  asylum, 
he  must  be  detained  there  until  he  becomes  sane.  When 
he  becomes  sane,  the  superintendent  must  give  notice  of 
that  fact  to  the  sheriff  and  district  attorney  of  the  county. 
The  sheriff  must  thereupon,  without  delay,  bring  the 
defendant  from  the  asylum,  and  place  him  in  proper 
custody  until  he  is  brought  to  trial  or  judgment^  as  the 
case  may  be,  or  is  legally  discharged. 
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1373.  The  expenses  of  sending  the  defendant  to  the 
asylum,  of  keeping  him  there,  and  of  bringing  him  back, 
are  in  the  first  instance  chargeable  to  the  county  in  which 
the  indictment  was  found,  or  information  filed;  but  the 
county  may  recover  them  from  the  estate  of  the  defend- 
ant, if  he  have  any,  or  from  a  relative,  town,  city,  or 
county  bound  to  provide  for  and  maintain  him  elsewhere. 
[In  effect  April  9th,  188a] 

PXV.  C02>Srf-4T* 
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c^AFT£B  vn. 

OOKFBOlftBTNQ  CXBTAXN  PUBUO  QFFBNSB3  BT   LEAYB   OF 

THE  COUBT. 

I  isn.  Ownpromise  of  offenses  for  wblch  cItU  action  may  hfi  bad. 
S  1378.  Comprmnlse  by  penulsslon  of  tbe  court  lukrs  anotber  proai 

edition. 
1 1S79.  No  public  offense  to  be  compromised  except. 

1377.  When  a  defendant  is  held  to  answer  on  a  chaige 
of  misdemeanor,  for  which  the  person  injured  by  the  act 
oonstituting  the  offense  has  a  remedy  by  civil  action,  the 
offense  may  be  compromised  as  provided  in  the  next  sec- 
tion, except  when  it  is  committed: 

1.  By  or  upon  an  officer  of  justice,  while  In  the  execu^ 
tion  of  the  duties  of  his  office. 

2.  Biotously. 

8.  With  an  intent  to  commit  a  felony. 

Where  an  oflbnse  Is  a  personal  tort,  and  tbere  Is  no  attempt  to  sop- 
press  tbe  prosecution,  it  may  be  compromised— fiO  6a.  155.  Tbe  bare 
taking  of  oue'sgoods  back  again  or  receiving  reparation  is  no  offense 
—i  M.  n.  553.  wbere  money  is  paid  for  the  purpose  of  reimbursing  for 
expenses,  as,  for  search  of  stolen  property— 16  111.  94;  51  id.  234;  or,  for 
tbe  purpose  of  settling  tbe  matter,  there  being  no  prosecution  set  on 
foot,  and  no  a^nreement  not  to  prosecute.  Is  not  compounding  tbe  of- 
f ense-tt  Wis.  476. 

1378.  If  the  party  injured  appears  before  the  ooort  to 
which  the  depositions  are  required  to  be  returned,  at  any 
time  before  trial,  and  acknowledges  that  he  has  received 
satisfaction  for  the  injury,  the  court  may,  in  its  discre- 
tion, on  payment  of  the  costs  incurred,  order  all  proceed- 
ings to  be  stayed  upon  the  prosecution,  and  the  defendant 
to  be  discharged  therefrom;  but  in  such  ease  the  reasons 
for  the  order  must  be  set  forth  therein,  and  entered  on  the 
minutes.  The  order  is  a  bar  to  another  prosecution  for 
the  same  offense. 

The  oonaent  of  tiie  court  cannot  make  an  agreement  to  abandon  a 
gy ecugon  valigr  if  It  would  be  otherwise  u3awfnl-«  Q.  B.  MS;  8. 
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1379.  No  pablic  offenne  can  be  compromised,  nor  can 
any  proceeding  or  prosecution  for  the  punishment  thereof 
upon  a  compromise  he  stayed,  except  as  provided  in  this 
chapter. 

There  can  be  no  compromise  of  a  criminal  chaise  wbpre  the  party 
Is  arrea>ced,  ur  iu  any  way  held  to  answer— tt  Oreg.  3(M;  and  neither  an 
officer  or  a  witness  possesses  tbe  power  to  rompromlse  a  feiouy— 1 
Wyo.  277.  An  offense  wblcb,  in  tbe  discretion  of  tbe  court,  way  be 
punished  by  imprisonment  In  the  penitentiary  caniiot  ba  ooiupro- 
mlsed— 39  ihu  tt5.   See  Desty's  Crim.  Ijaw,  is  10. 14  d. 


CHAPTER  VIIL 

SmXISftAL  OF  THE  ACTION  BEFOBB  OS  AFTER  INDICTMBNT 
FOB  WANT  OF  PBOSBCUTION  OB  OTHBBWISB. 

1 1382.  When  action  may  be  dismissed. 

f  1383.  Continuance  and  dfiicluurge  from  custody. 

f  1381.  If  action  dismissed,  defendant  to  bd  discharged,  etc 

S  138S.  Dismissed  on  motion  of  court  or  application  of  district  sft> 

tomey. 

I  1186.  Jfo//epro«e9tf{  abolished. 

f  1387.  Dismissal  a  bar  in  misdemeanor,  but  not  in  felony.  1388. 1389. 

13S2.  The  court,  unless  good  cause  to  the  contrary  hi 
shown,  must  order  the  prosecution  to  be  dismissed  in  the 
following  cases: 

1.  Where  a  person  has  been  held  to  answer  for  a  public 
offense,  if  an  indictment  is  not  found  or  an  information 
filed  against  him,  within  thirty  days  thereafter. 

2.  If  a  defendant,  whose  trial  has  not  been  postponed 
upon  his  application,  is  not  brought  to  trial  within  sixty 
days  after  the  finding  of  the  indictment,  or  filing  of  the 
information.    [In  effect  April  9th,  1880.] 

Dismissal.— The  dismissal  is  in  the  nature  of  a  nonsuit— M  Cal.413 
Opon  such  dismissal  the  power  of  the  court  to  resubmit  ceases— -54  Cal. 
413,  explaining  62  id.  4(53.  An  applUtatlou  for  dismissal  must  be  made, 
in  the  flrstjplace,  to  the  court  wliere  the  prosecution  is  pending— 64 
Gal.  101.  When  the  grand  jury  has  dismissed  a  charge,  tliH  court  may 
wmiss  the  action  and  duicharge  defendant  from  custody,  and  dis- 
SbSrgo  the  sureties  from  the  I>oud,  unless  It  has  reason  to  believe  the 
',ati 
S41. 


pand  Jury,  at  a  succeeding  term,  may  properly  indict  tiim— 64  Cal.  413* 
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• 

1333.    If  the  d«fenilaDt  is  not  charged  or  tried   as 

provided  iu  tlie  last  sectiuu,  and  sufficient  reason  therefor 

is  shown,  the  court  may  order  tlie  action  to  be  continued 

from  time  to  time,  and  iu  the  mean  time  may  discharge 

the  defendant  from  custody  on  his  own  undertaking  of 

bail  for  liis  appearance  to  answer  the  charge  at  the  time 

to  wliich  the  actiun  is  continued.    [In  effect  April  9th, 

1880.] 
See  54  Cal.  413;  ante,  1 943. 

1384.  If  the  court  directs  the  action  to  be  dismissed, 
the  defendant  must,  if  in  custody,  be  discharged  there- 
from; or  if  admittetl  to  hail,  his  bail  is  exonerated,  or 
money  deposited  instead  of  bail  must  be  refunded  to  him. 

'  So«MCal.  414.  ' 

1385.  Tlie  court  may,  either  of  its  own  motion  or  upon 
the  application  of  the  district  attorney,  and  in  further'^ 
ance  of  justice,  order  an  action  or  indictment  to  be  dis^ 
missed.    The  reasons  of  the  dismissal  must  be  set  fortli 

In  an  order  entered  upon  the  minutes. 

Di8mi883l  of  action.— The  dlHcharse  must  be  at  tlie  trial,  l>efore  the 
defemlaiit  ban  iroiie  Into  Ills  defense,  and  by  the  court,  of  ItA  own  ino> 
tiuii .  or  on  ui  >pucaiioii  of  the  d  (strict  actoruey— 4^  Cal.  253.  Dcf eudaut 
cannot  bo  diKrhnr^ed  from'  the  Indictmeut  without  trial,  except  In 
the  casen  provided  by  bCatute— 48  Cal.  253. 

.  1386.  The  entry  of  a  nolle  prosequi  is  abolished,  and 
neither  the  attomey>general  nor  the  district  attorney  can 
discontinue  or  abandon  a  prosecution  for  a  public  offense, 
except  as  provided  in  the  last  section. 

1387.    An  order  for  the  dismissal  of  the  action,  as 
provided  in  this  chapter,  is  a  bar  to  any  other  prosecution 
Q  for  the  same  offense,  if  it  is  a  misdemeanor;  but  it  is  not 
!^a  bar  if  the  offense  is  a  felony.  /<^  5*^^  /off  |./'«r 

(  Dismissal  a  bar.^The  dhinl-s»al  Is  a  bar  In  misdemeanors,  but  not 
m^bi  feloides.  Ho  niuy  be  aguni  examined  before  a  magbstrate.  and  held 
>'for  the  Hauie  offense— &2  CaL  4(>4;  54  id.  41^.    See  ante,  JSOPABDT. 

138SL'  Final  judgment  may  be  >iuspended  on  any  con- 
viction, charge,  or  prosecution  for  misdemeanor  or  fel- 
pny,  where  in  the  judgment  of  the  court  iu  which  such 


i 
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proceeding  is  pending  there  is  a  reasonable  ground  to  be- 
lieve that  such  minor  may  be  reformed,  and  that  a  com- 
mitment to  prison  would  work  manifest  injury  in  the 
premises.  Such  suspension  may  be  for  as  long  a  pe- 
riod as  the  circumstances  of  the  case  may  seem  to  war- 
rant, and  subject  to  the  following  further  provisions: 
During  the  period  of  such  suspension,  or  of  any  extension 
thereof,  the  court  or  judge  may,  under  such  limitations 
as  may  seem  advisable*  commit  such  minor  to  tlie  custody 
of  the  officers  or  managers  of  ^uy  strictly  noii-sectarian 
charitable  corporation  conducted  for  the  purpose  of  re- 
claiming criminal  minors.  Such  corporation,  by  its  offi- 
cers or  managers,  may  accept  the  custody  of  such  minor 
for  a  period  of  two  months  (to  be  further  extended  by  the 
court  or  judge  should  it  be  deemed  advisable),  and 
should  said  minor  be  found  incorrigible  and  incapable  of 
reformation,  he  may  be  returned  before  the  court  for 
final  judgment  for  his  misdemeanor.  Such  charitable  cor- 
poration shall  accept  custody  of  said  minor  as  aforesaid, 
upon  the  distinct  agreement  that  it  and  its  ollicers  shall 
use  all  reasonable  means  to  effect  the  reformation  of  such 
minor,  and  provide  him  with  a  home  and  instruction. 
No  application  for  guardianship  of  such  minor  by  any 
person,  parent,  or  friend  shall  be  entertained  by  any 
court  during  the  period  of  sucii  suspension  and  custody, 
save  upon  recommendation  of  the  court  before  which  the 
criminal  proceedings  are  pending  first  obtained.  Such 
court  may  further,  in  its  discretion,  direct  the  payment 
of  the  expenses  of  the  maintenance  of  such  miuor  during 
such  period  of  two  months,  not  to  exceed,  in  the  aggre- 
gate, the  sum  of  $25  (twenty-live  dollars),  which  sum 
shall  include  board,  clothing,  transportation,  and  all 
ether  expienses,  to  be  paid  by  the  county  where  such  crim- 
inal proceeding  is  pending,  or  direct  action  to  be  insti- 
;tuted  for  the  recovery  thereof  out  of  the  estate  of  said 
minor,  or  from  his  parents.  Such  court  may  also  revoke 
9ucli  order  of  suspeusiou  at  any  time.  [Approved  March 
J5tb,18a3.j     ... 
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That  no  minora  in  the  employ  of  any  telephony 
company,  special  delivery  company,  or  association,  or  any 
other  corporation,  or  person  or  persons,  engaged  in  the  dot 
livery  of  packages,  lettera,  notes,  messages  or  other  mat- 
ter, shall  be  assigned  by  such  corporations,  or  i>erson  or 
persons,  to  hire  such  minora  to  the  keepera  of  houses,  va- 
riety theatera,  or  other  places  of  questionable  repute,  or 
to  other  persons  connected  with  such  places  of  question- 
able repute,  nor  to  permit  them  to  enter  such  places  of 
illegal  or  questionable  c&lling;  that  this  law  shall  apply 
alike  to  managen,  superintendents,  and  agents  of  such 
corporations,  and  to  be  enforced  against  them.  [In  effect 
Maich  15th,  1887.  i 


GHAFTBR IX. 

PBOCESDINGS  AOAINST  COBPORATIONS. 

S  1390.  Summons  upon  Information  agftinst  corporation. 

S  1391.  Form  of  summons . 

S  1392.  When  and  how  senred. 

S  1393.  Examination  of  Ibo  cliarge. 

§  1394.  Gortiflcate  of  magistrate  and  return  of  depositions. 

S  1395.  Grand  Jury  to  investigate  if  there  is  sufficient  cause. 

S  1396.  Appearance  and  plea. 

S  1397.  Fine  on  conviction,  how  collected. 

1390.  Upon  an  information  or  presentment  against  a 
corporation,  the  magistrate  must  issue  a  summons  signed 
by  him,  with  his  name  of  office,  requiring  the  corporation 
to  appear  before  him,  at  a  specified  time  and  place,  to 
answer  the  charge,  the  tima  to  be  not  less  than  ten  days 
after  the  issuing  of  the  summons. 

1391.  The  summons  must  be  substantially  in  the  fol- 
lowing form ;    **  Coukty  of  (as  the  case  may  be). 

"  The  People  of  the  StaXe  of  (Mifomia  to  the  (naming 
the  corporation) : 

**  You  are  hereby  summoned  to  appear  before  me  at 
(naming  the  place),  on  (specifying  the  day  and  hour),  to 
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answer  a  charge  made  against  you  upon  the  information 
of  A.  B.  (or  the  presentment  of  the  grand  jury  of  the 
county,  as  the  case  may  be),  for  (designating  tbe  offense 

generally).    **  Dated  at  the  city  (or  township)  of ,  this 

day  of ,  eighteen .     **G.  H.,  Justice  of  the 

Peace,"  (or  as  tlie  case  may  be). 

1392.  The  summons  must  be  served  sX  least  Ave  days 
before  the  day  of  appearance  fixed  therein,  by  delivering 
a  copy  thereof  and  showing  the  original  to  the  president 
or  other  head  of  tbe  corporation,  or  to  the  secretary, 
cashier,  or  managing  agent  thereof. 

X393.  At  the  appointed  time  in  the  summons,  the 
magistrate  must  proceed  to  investigate  the  charge  in  tlie 
same  manner  as  in  the  case  of  a  natural  person,  so  far  as 
these  proceedings  are  applicable. 

1394.  After  hearing  the  proofs,  the  magistrate  must 
certify  upon  tbe  depositions,  either  that  there  is  or  is  not 
sufficient  cause  to  believe  the  corporation  guilty  of  the 
offense  charged ,  and  must  return  the  deposition  and  cer- 
tificate, as  prescribed  in  section  1883. 

1395.  If  the  magistrate  returns  a  certificate  that  there 
is  sufficient  cause  to  believe  the  corporation  guilty  of  the 
offense  charged,  the  grand  jury  may- proceed,  or  the  dis- 
trict attorney  file  an  information  thereon,  as  in  case  of  a 
natural  person  held  to  answer.  [In  effect  April  9th,  1880.] 

1396.  If  an  indictment  is  found,  or  information  filed, 
tbe  corporation  may  appear  by  counsel  to  answer  the 
same.  If  it  does  not  thus  appear,  a  plea  of  not  guilty 
must  be  entered,  and  the  same  proceedings  had  thereon 
as  in  other  cases.    [In  effect  April,  9th,  1880.] 

1397.  When  a  fine  is  imposed  upon  a  corporation  on 
conviction,  it  may  be  collected  by  virtue  of  the  order  im- 
posing it,  by  the  sheriff  of  the  county,  out  of  its  real  and 
personal  property,  in  the  same  manner  as  upon  an  execu- 
tiofiin  a  civil  action. 
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CHAPTEBX. 

XNTTILINO  AFFUXATITS.  ^ 

S  140L  AffldaTiti  defectively  entitled,  valid. 

1401.  It  is  not  necessary  to  entitle  an  affidavit  or  dep- 
osition in  the  action,  whether  taken  before  or  after  in-' 
dictment  or  information,  or  njion  an  appeal;  bat  if  made 
without  a  title,  or  with  an  erroneous  title,  it  is  as  valid  and 
effectual  for  every  purpose  as  if  it  were  duly  entitled,  if.it 
intelligibly  refer  to  the  proceeding,  indictment,  informa- 
tion, or  appeal  in  which  it  is  made.  [In  effect  April  9th» 
1880.] 


ka   k     AJl  «.  ^# 
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CHAPTER  XX^ 

• 
XBBOB8   AND  KISTAXBS  IN   PLSADIN68  AND  OTHBB  PRO- 
CEEDINGS. 

i 

S  1404.  When  not  materiaL 

1404.  Neither  a  departure  from  the  form  or  mode  pre- 
scribed by  this  Code  in  respect  to  any  pleading  or  pro- 
cetSding,  nor  an  error  or  mistake  therein,  renders  it  invalid, 
unless  it  has  actually  prejudiced  the  defendant,  or  tended 

to  his  prejudice,  in  respect  to  a  substantial  right. 

^"Erton  In  pleadings.— An  error  most  actually  prejudice  the  de- 
fenilaut— 44  Cal.  ^42;  see  49  id.  390.  A  failure  to  read  tlie  Indictment,; 
aud  to  state  defendant's  plea,  is  not  a  fatal  error— 60  Cal.  4^4.    Teclk 
Blcal  errors  or  defects  are  disregarded  on  appeal»-63  CaL  484. 
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CHAPTER  Xn. 

« 

l>moaAL  OF  FBOPSBXT  ITOUEir  OB 

1 1M7.  PeMe  oflloer  must  hold  property  tnbjeet  to  the  order  of  nng^ 

Istrtte. 

1 140S.  Order  for  Iti  dellTerjr  to  owner. 

1 14W.  Magtotrtte  must  deliver  It  to  owaer. 

S  141A.  Court  hi  which  trial  Is  had  may  order  Its  dellTery. 

f  1411.  Dellrered  to  county  treasurer  If  not  claimed  In  six  monifaa. 

I  1412.  Beoeipt  for  money,  etc.,  taken  from  person  arrested. 

1 1411.  Record  of  property  alleged  to  be  stolen. 

1407.  When  property,  alleged  to  hare  been  stolen  or 
embezzled,  comes  into  the  custody  of  a  peace  officer,  ho 
must  bold  it  subject  to  the  order  o£  the  magistrate  authov* 
ized  by  the  next  section  to  direct  the  disposal  thereof. 

1408b  On  satisfactory  proof  of  the  ownership  of  the 
property,  the  magistrate  before  whom  the  information  is 
laid,  or  who  examines  the  charge  against  the  person  ac- 
cused of  stealing  or  embezzling  it,  must  order  it  to  be 
delivered  to  the  owner,  on  his  paying  the  necessary 
exi>en8es  incurred  in  its  presenration,  to  be  certified  by  the 
magistrate.  The  order  entitles  the  owner  to  demand  and 
receive  the  property. 

1409.  If  property  stolen  or  embezzled  comes  into  cus* 
tody  of  the  magistrate,  it  must  be  delivered  to  the  owner 
on  satisfactory  proof  of  his  title,  and  on  his  paying  the 
necessary  expenses  incurred  in  its  preservation,  to  be 
certified  by  the  magistrate. 

1410.  If  the  property  stolen  or  embezzled  has  not  been 
delivered  to  the  owner,  the  court  before  which  a  trial  is 
had  for  stealing  or  embezzling  it  may,  on  proof  of  his  title, 
order  it  to  be  restored  to  the  owner. 

1411  If  the  property  stolen  or  embezzled  is  not  claimed 
by  the  owner  before  the  expiration  of  six  months  froBi 
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the  comriction  of  a  person  for  stealing  or  embezzling  it, 
the  magistrate  or  other  officer  having  it  in  custody  mast, 
on  the  payment  of  the  necessary  expenses  incurred  in  its 
preservation,  deliver  it  to  the  county  treasurer,  by  whom 
it  must  be  sold  and  the  proceeds  paid  into  the  county 
treasury. 

1412.  When  money  or  other  property  is  taken  from  a 
defendant,  arrested  upon  a  charge  of  a  public  offense,  the 
officer  taking  it  must  at  the  time  give  duplicate  receipts 
therefor,  specifying  particularly  the  amount  of  money 
or  the  kind  of  property  taken;  one  of  which  receipts  he 
most  deliver  to  the  defendant  and  the  other  of  which  he 
most  forthwith  file  with  the  olerk  of  the  court  to  which 
the  depositions  and  statement  are  to  be  sent.  When 
such  property  is  taken  by  a  police  officer  of  any  Incorpo- 
rated city  or  town,  he  must  deliver  one  of  the  receipts  to 
the  defendant,  and  one,  with  the  property,  at  once  to  the 
derk  or  otiier  person  in  charge  of  the  police  office  in  such 
city  or  town. 

1413.  The  clerk  in,  or  person  having  charge  of,  the 
police  office  in  any  incorporated  city  or  town,  must  enter 
in  a  suitable  book  a  description  of  every  article  of  prop- 
erty alleged  to  be  stolen  or  embezzled,  and  brought  into 
the  office  or  taken  from  the  person  of  a  prisoner,  and 
must  attach  a  number  to  each  article,  and  make  a  corre- 
sponding entry  thereof. 
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CHAPTER  xm 

BKTKIEVBa,  CCWmrTATIOlIS,  A. 

.  OoTenat' ma;  grant  RprlBTM,  CO 

.   Hu  pover  la  reapect  to 

^   To  coininimlcste  to  tba  LeglBiBtura  reprteT< 


I  L42I.    Notice  to  clkBtrlct  AEtomor  or  appUcAtlon  for  pmrrioEU 
1  1423.   WbeD  tvo  preceding  Hctloni  mre  Dot  iippUemlile. 

1417.  Tbe  govemot  has  poner  to  grant  reirrievM, 
commutations,  and  pnidonn  after  conviction,  for  all  of- 
fenses, except  treaBOD  ami  cases  of  Impeauliment.  npon 
■noli  conditions  and  with  such  restrictinnH  ami  liniicationa 
as  lie  may  think  propei,  suljiect  to  the  regulations  pro-' 
Tided  in  this  chapter.  -' 

FardoplDf  poWflT.->-Ttio  putlonhv  power,  whether  eTereUod  on- 

^Ibli coiuiiry JiMke ^o*uo>al  tjuiei-^ IM. m.  See  feiSoHOt^u^ ' 


ii^tlwtwwer  liiinMcaMmuieazHBmaGofUie  liiwH,oieu^ 
from piinbilinientiAldi tbe Uwlnflto-UCMLMIi  TPatnH,l»rnS 
wont''iitrdnn'*aiaM  l«  «nritnwil.irlth  I'etarenea  la  lla  mnnnu  at- 
«w  1  ime  ul  Tba  ailuuUou  or  tiM  CMUtlnilloii— T  I'atan,  liQ:  a  DaUliaii. 
■VMen.-wli  «  ht.fiTlI  How. -SJTll'Kl.JH!  I  ASli.  V.  8. 115!  S  Id.' 
IM.  It  19  coDNtrucil  like  a  itraiiE  moat  (ariu*l>lT  to  tbe  Entntefr— ID- 
Ark.M;  18tnili.lM.   Tho  uower  to  pnrJo    eiKn  li  to  iQl  kinibot 

panliHiskiu>wiitntbelinri^Kueli,eltlierKei>anl  ■pedal "" — ■ 

oralMOlut^MUow  IM    (WMI  MJ 


Inal  KMcnra  revlvei  ^''  t  1^ 

Mil  I  ruket  C-rR  4  o  Is 

ImerlniKl  Jq  the  nsTdo  or 

innpiKltr— 2  Coukee,!!  ijii^b 

KrSrSFo  ,-,iLi 

8.  ini  1  ^11.  M3  1  Id  I  It        iT[i<[     I   or  m 

Hli  powsr  to  repilera  doe*  not  depend  nn  bU  nuutltDtloBal  wnrar 
lo  inrdsa,  tbe  desiiaauon  ol  tbe  time  for  eiacotloa  bains  no  i«rt  << 
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tbe  sentenee^n  K.  H.  S45.  A  pardon  Is  9  release  of  all  fines  or  im- 
prisoumeut  for  tbe  oif euse— 28  Fa.  St.  297 ;  2  Phila.  25S;  but  not  of  costs 
—2  Whart.  44U:  4tf  Pn,  8t.  446:  43  id.  j>3:  anrl  of  such  fines  and  penality 
as  were  payable  to  tho  State— 3  Id.  126;  but  tbe  pardoulnjc  power  can- 
not decree  a  repayment  of  a  flue— 3  Dutch.  637;  and  without  words  of 
restitution,  it  (foes  not  restore  forfeited  estates— j)  Grant  Cas.  158.  It 
may  remit  a  forfeited  recoguizauce  after  Judgment— 9  Watts.  142. 

The  pardoning  power  is  locked  in  the  executive— 13  Wall.  128;  8 
Blackf.  229;  1  Abb.  U.  S.  116;  1  Nott.  A  McC.  26:  I  Mason,  4.11 ;  3  Onln. 
Att.-Gen.  622.  Delivery  is  essential  to  gi  v  e  effect  to  a  pardon— 3  Ben. 
930;  41  Fa.  St.  2i0;  7  Peters,  IM;  8  Blatchf.  89.  Until  aeliverir,  a  p:tr- 
don,  though  signed  and  sealed,  may  be  recalled  aud  canceled  by  the 
executive  or  his  successor  in  office— 3  Ben.  307.  A  pardon  must  l>e 
proved  by  the  proiluction  of  tbe  warrant  itself,  or  its  loss  must  be 
accounted  for-  6  Watts,  338;  1  Orant  Cas.  329^  It  removes  the  disabil- 
ity to  testify— 43  Cal.  439.  See  as  to  its  effect— 20  Wall.  468;  16  id.  lAl ; 
IS  id.  IM;  id.  128:  id.  156;  9  Id.  53i;  2  Abb.  U.  S.  148.  A  pardon  ob- 
tained by  fraud  is  void»  and  may  be  revoked  before  actual  delivery-^ 
Ben.  a07;  43  Fa.  St.  63. 

1418.  He  may  suspend  the  execution  of  the  sentence, 
upon  a  conviction  for  treason,  until  the  case  can  be 
zeported  to  the. Legislature  at  its  next  meeting,  when  die 
Legislature  may  either  pardon,  direct  the  execution  of 
the  sentence,  pr  grant  a  further  reprieve;  provided^  that 
neither  the  governor  nor  the  Legislature  shall  have  power 
to  grant  pardons  or  commutations  of  sentence  in  any  case 
where  the  convict  has  been  twice  convicted  of  felony, 
after  the  first  day  of  January,  eighteen  hundred  and  eighty, 
unless  upon  the  written  recommendation  of  a  majority  of 
the  judges  of  the  Supreme  Court.  [In  effect  February 
18th,  1880.] 

1419.  He  must,  at  the  beginning  of  every  session, 
communicate  to  the  Legislature  each  case  of  reprieve, 
commutation,  or  pardon,  stating  the  name  of  the  con- 
vict, the  crime  of  which  he  was  convicted,  the  sentence 
and  its  date,  and  the  date  of  the  commutation,  pardon,  or 
reprieve,  and  the  reasons  for  granting  the  same*  [In  ef- 
fect February  18th,  1880.] 

1420.  When  an  application  is  made  to  the  governor 
for  a  pardon,  he  may  require  the  judge  of  the  court  be- 
fore which  the  conviction  was  had,  or  the  district  attor- 
ney by  whom  the  action  was  prosecuted,  to  furnish  him, 
without  delay,  with  a  statement  of  the  facts  proved  on 

PXB.  CODB.— 40* 
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the  trial,  and  of  any  other  facts  having  reference  to  the 
propriety  of  granting  or  refusing  the  pardon. 

1421.  At  least  ten  days  before  the  governor  acts  npon 
an  application  for  pardon,  wi^ltten  notice  of  the  intention 
to  apply  therefor,  signed  by  the  person  applying,  most  be 
served  npon  the  district  attorney  of  the  county  where 
the  conviction  was  had,  and  proof,  by  affidavit,  of  the 
service  most  be  presented  to  the  governor. 

1422.  Unless  dispensed  with  by  the  governor,  a  copy 
of  the  notice  must  also  be  published  for  thirty  days  from 
the  first  publication,  in  a  paper  in  the  county  in  which  the 
conviction  was  had. 

1423.  The  provisions  of  the  two  preceding  sections  are 
not  applicable— 

1.  When  there  is  imminent  danger  of  the  death  of  tbe 
person  convicted  or  imprisoned. 

2.  When  the  term  of  imprisonment  of  the  applicant  is 
within  ten  days  of  its  expiration. 
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TITLE  XI. 

Of  Proceedings  in  Jnatices'  and  Polioe  Courts 
and  Appeals  to  Superior  Courts. 

Chap.   L    Fbocbboings    in    Justices'    and    Policb 
G0UBT8,  §§  1426-61. 
n.   AsnoALS  TO  SuPXBiOB  G0UBT8,  §§  1466-70. 
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CHAPTER  I- 

PE0CXKDIN08  IN  JUSTICES*  AND  POUCB  C0T7BTS. 

I  I43S.  ProeeedlngB  most  be  commenced  by  complaint. 

S  1427.  When  warrant  of  arrest  most  Iwne.   Form  of  warrant. 

I  1428.  Hlnutes,  how  kept. 

S  1429.  The  plea,  and  how  pat  in. 

S  1430.  Issue,  how  tried. 

S  1431:  Change  of  renne,  when  granted. 

S  1432.  Proceedings  on  change  of  venae. 

f  1433.  Postponement  of  the  trial. 

f  1434.  Defendant  to  be  present. 

4  1435.  Jury  trial,  how  waivea* 

5  14S&  CbaUenges. 

S  1437.  Oath  of  Jurors. 

S  1438.  Trial,  how  conducted. 

S  1439.  Court  to  decide  questions  of  law,  but  not  of  fact. 

S  1440.  Jury  may  decide  in  court,  or  retire. 

f  1441.  Verdict  of  Jury,  how  delivered  and  entered. 

S  1442.  Verdict,  when  several  defendants  are  tried  together. 

S  1443.  Jury,  when  to  be  discharged  without  a  verdict. 

S  1444.  If  discharged,  defendant  may  be  tried  again. 

f  1446.  Proceedings  on  plea  of  guLty ,  or  on  conviction. 

S  1448.  Judgment  of  fine  may  direct  imprisonment. 

S  1447.  Defendant,  on  acquittal,  to  be  discharged.   Costk 

S  1448.  Judgment  against  prosecutor  for  costs. 

f  1449.  Judgment,  when  to  be  rendered. 

S  1450.  Motion  for  a  new  trial,  or  in  arrest  of  Judgment. 

f  1451.  New  trial,  grounds  of . 

f  1452.  Orounds  of  motion  in  arrest  of  Judgment. 

S  1453.  Judgment  to  be  entered  in  the  minutes. 

f  1454.  Discharge  of  defendant  on  Judgment  of  acquittal  or  flue 

only. 

S  1455.  Judgment  of  imprisonment,  how  executed. 

f  1456.  Judgment  of  imprisonment  until  fine  is  pidd,  how  executed. 

S  1457.  Fines,  disposition  of. 

S  1458.  Defendant  may  be  admitted  to  balL 

S  1459.  fiubpoBuas. 

S  1460.  Entitling  affidavits. 

f  1461.  "  PoUce  Courts  "  defined. 
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1426.  All  proceedings  and  actions  before  a  Justices' 
or  Police  Court,  for  a  public  offense  of  which  such  courts 
have  jurisdiction,  must  be  commenced  by  complaint  un- 
der oath,  setting  forth  the  offense  charged,  with  such  par- 
ticulars of  time,  place,  person,  and  property,  as  to  enable 
the  defendant  to  understand  distinctly  the  character  of 
the  offense  complained  of ,  and  to  answer  the  complaint. 

Proceedings,  how  commenced.— The  addition  "Jr."  need  not  be 

Inserted  in  a  criminal  complaint— M  Gal.  409;  see  65  id.  228;  45  id.  209. 

The  Penal  Code  works  the  same  change  in  criminal  actions  which  has 

.  been  wrought  by  the  Code  of  GivU  Procedmre  in  civil  actions— 27  Gal. 

M>7;  and  see  34  id.  191. 

1427.  If  tho  justice  of  the  pestce,  or  police  justice,  is 
satisfied  therefrom  that  the  offense  complained  of  has 
been  committed,  he  must  issue  a  warrant  of  arrest,  which 
must  be  substantially  in  the  following  form: 

"  County  of . 

"The  People  of  t?ie  State  of  California  to  any  iheriff^  comr 
stable,  marshal^  or  policeman  in  this  State: 

"  Complaint  upon  oath  having  been  this  day  made  be- 
fore me ,  (justice  of  the  peace  or  police  justice,  as  the 

case  may  be)  by  C.  D.,  that  the  offense  of  (designating  it 
generally)  has  been  committed,  and  accusing  E.  F.  there- 
of; you  are  therefore  commanded  forthwith  to  arrest  the 
above  named  E.  F.  and  bring  him  before  me  forthwith, 
at  (naming  the  place). 

''Witness  my  hand  and  seal  at ,  this day  of 

,  A.  i>. .  A.  B." 

Warrant— Wliere  the  justice  who  issned  the  warrant  Is  absent  or 
unable  to  act,  the  party  arrested  may  be  taken  before  some  other  jus- 
tice in  the  same  county  for  examination,  etc.— 19  CaL  133.  A  party 
may  be  arrested  without  a  warrant— 27  GaL  672. 

1428.  A  docket  must  be  kept  by  the  justice  of  the 
peace,  or  police  justice,  or  by  tlie  clerk  of  the  courts  held 
by  them,  if  there  is  one,  in  which  must  be  entered  each 
action,  and  the  proceedings  of  the  court  therein. 

See  55  CaL  228;  19  id.  133. 

1429.  The  defendant  may  make  the  same  plea  as  upon 
an  indictmeat,  as  provided  in  section  ten  hundred  and 


*^>.' 
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•izteen.  His  plea  miut  b6  oial,  and  entered  in  tibe  min- 
tttes.  If  the  defendant  plead  guilty,  tUe  oonrt  may, 
before  entering  audi  plea  or  pronouncing  judgment,  ex- 
aanine  witneiaes  to  ascertain  tbe  gravity  of  the  'offense 
eonunitted;  and  if  it  appear  to  the  court  that  a  higher 
offense  has  been  committed  than  the  offense  charged  in 
the  complaint,  the  court  may  order  the  defendant  to  be 
committed  or  admitted  to  badl,  to  answer  any  indictment 
which  may  be  found  against  him  by  the  grand  jury,  or 

^    any  information  which  may  be  filed  by  the  district  attor- 

V  ney.    [In  effect  April  9th,  1880.] 

^      See  attUt  S 1016,  and  note. 

^      1430.    Upon  a  plea  other  than  a  plea  of  guilty,  if  the 
parties  waive  a  trial  by  jury,  and  an  adjournment  or 
i  change  of  venue  is  not  granted,  the  court  must  proceed 
^  to  try  the  case.    [In  effect  February  25th,  1880.] 

^^\)^     1431.    If  the  action  or  proceeding  is  in  a  Justice's 
I  X  Court,  a  change  of  the  place  of  trial  may  be  had  at  any 
time  before  the  trial  commences— 

1.  When  it  appears  from  the  affidavit  of  the  defendant 
that  he  has  reason  to  believe,  and  does  believe,  that  he 
cannot  have  a  fair  and  impartial  trial  before  the  justice 
about  to  try  the  case,  by  reason  of  the  prejudice  or  bias 
of  such  justice,  the  cause  must  be  transferred  to  another 
justice  of  the  same  or  an  adjoining  township. 

2.  When  it  appears  from  affidavits  that  the  defendant 

cannot  have  a  fair  and  impartial  trial,  by  reason  of  the 

prejudice  of  the  citizens  of  the  township,  the  cause  must 

be  transferred  to  a  justice  of  the  township  where  the 

same  prejudice  does  not  exist. 

Subd.  1.— See  18  CfL  180;  U  id.  31;  28  id.  490;  mUe,  SS  1088  and  10S4, 
and  uotes. 

Subd.  2.  Sufficiency  of  affidavits—see  1  CaL  403;  id.  379;  21  id.  261: 
28  id.  4^0;  anu,  $f  1033  and  1034,  and  notes. 

1432.  When  a  change  of  the  place  of  trial  is  ordered, 
the  ju5itice  must  transmit  to  the  justice  before  whom  the 
trial  is  to  be  had  all  the  original  papers  in  the  cause,  with 
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a  certified  copy  of  the  minutes  of  his  ponoceedings;  and 
upon  receipt  thereof,  the  jostice  to  whom  they  are  deliv- 
ered must  proceed  with  the  trial  in  the  aame  manner  as 
if  the  proceeding  or  action  had  been  originally  coa»* 
menced  in  his  court. 

1433.  Before  the  commenc^nent  of  a  trial  in  any  6f 
the  conrts  mentioned  in  this  chapter,  either  party  may, 
ni>on  good  cause  shown,  have  a  reasonable  postponement 

thereof. 
Bee  ante,  S  1002,  note. 

1434.  The  defendant  must  be  personally  present  be- 
fore the  trial  can  proceed. 

Firesenoo  of  defendant.— Tbe  plea  of  **not  gnlltr"  may  be  entered 
In  tbe  absence  of  detenUaut— 4  CaL  238;  see  ante,  S 1052. 

1435.  A,  trial  by  jury  may  be  waived  by  the  consent 
of  both  parties  expressed  in  open  court  and  entered  in 
the  docket.  The  formation  of  the  jury  is  provided  for 
in  chapter  one,  title  three,  part  one,  of  the  Code  of  Civil 
Procedure.    [In  effect  February  25th,  1880.] 

1436.  The  same  challenges  may  be  taken  by  either 

party  to  the  panel  of  jurors,  or  to  any  individual  juror, 

as  on  the  trial  of  an  indictment  for  a  misdemeanor;  but 

the  challenge  must  in  all  cases  be  tried  by  the  court. 
Ohallengea.~See  aaie,  SS  1078-85;  grounds  of  cballenge-eee  ante, 

SSlUMHiB. 

1437.  The  court  must  administer  to  the  jury  the  fol- 
lowing oath:  '*  You  do  swear  that  you  wUl  well  and  truly 
try  this  issue  between  the  People  of  the  State  of  Califor- 
nia and  A.  B.,  the  defendant,  and  a  true  verdict  render 
according  to  the  evidence." 

143  8.  After  the  jury  are  sworn,  they  must  sit  together 
and  hear  the  proofs  and  allegations  of  the  parties,  which 
must  be  delivered  in  public,  and  in  the  presence  of  the 
defendant. 

1439.  The  court  nmst  decide  all  questions  of  law 
which  may  arise  in  tbe  course  of  the  trial,  but  can  give 
no  charge  with  respect  to  matters  of  fact. 

8ee  onto,  SS  1134-27. 
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1440.  After  hearing  the  proofs  and  allegations,  the 
jury  may  decide  in  court,  or  may  retire  for  consideration. 
If  they  do  not  immediately  agree,  an  officer  mnst  be 
Bwom  to  the  following  effect:  "You  do  swear  that  yon 
will  keep  this  jory  together  in  some  quiet  and  convenient 
place;  that  you  will  not  permit  any  person  to  speak  to 
them,  nor  speak  to  them  yourself,  unless  by  order  of  the 
court,  or  to  ask  them  whether  they  have  agreed  upon  a 
Terdict;  and  that  you  will  return  them  into  court  when 
they  have  so  agreed,  or  when  ordered  by  the  court." 

6eeaii/«,|1128. 

1441.  The  verdict  of  the  jury  must  in  all  cases  be  gen- 
eral. When  the  jury  have  agreed  on  their  verdict,  they 
must  deliver  it  publicly  to  the  court,  who  must  enter,  or 

cause  it  to  be  entered,  in  the  minutes. 
See  ante,  S  llSL 

1442.  When  several  defendants  are  tried  together,  if 
the  jury  cannot  agree  upon  a  verdict  as  to  all,  they  may 
render  a  verdict  as  to  those  in  regard  to  whom  they  do 
agree,  on  which  a  judgment  must  be  entered  accordingly, 
and  the  case  as  to  the  rest  may  be  tried  by  another  jury. 

See  ante,  S  IIM. 

1443.  The  jury  cannot  be  discharged  after  the  cause  is 
submitted  to  them,  until  they  have  agreed  upon  and  ren- 
dered their  verdict,  unless  for  good  cause  the  court  sooner 
discharges  them. 

See  ante,  SS 1189, 1140. 

1444.  If  the  jury  is  discharged,  as  provided  in  the  last 

section,  the  court  may  proceed  again  to  the  trial,  in  the 

same  manner  as  upon  the  first  trial,  and  so  on,  until  a 

verdict  is  rendered. 
See  ante,  S  1141. 

1445.  When  the  defendant  pleads  guilty,  or  is  con- 
victed, either  by  the  court  or  by  a  jury,  the  court  must 
render  judgment  thereon  of  fine  or  imprisonment,  or  both, 
as  the  case  may  be.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 
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•  1446.  A  judgment  that  the  defendant  pay  a  fine,  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  satis- 
fied, in  the  proportion  of  one  day's  imprisonment  for 
every  dollar  of  the  fine.    [Approved  March  7th,  1874.] 

1447.  When  the  defendant  is  acquitted,  either  by  the 
court  or  by  the  jury,  he  must  be  immediately  dischai^ed; 
and  if  the  court  certify  in  the  minutes  that  the  prosecu- 
tion was  malicious  or  without  probable  cause,  it  may 
order  the  prosecutor  to  pay  the  costs  of  the  action,  or  to 
give  satisfactory  security  by  a  written  undertaking,  with 
one  or  more  sureties,  to  pay  the  same  within  thirty  days 
after  the  trial. 

1448.  If  the  prosecutor  does  not  pay  the  costs,  or  give 
security  therefor,  the  court  may  enter  judgment  against 
him  for  the  amount  thereof,  which  may  be  enforced  in  all 
respects  in  the  same  manner  as  a  jud^^ent  rendered  in  a 
civil  action. 

1449.  After  a  plea  or  verdict  of  guilty,  or  after  a  ver- 
dict against  the  defendant,  on  a  plea  of  a  former  oonvio> 
tion  or  acquittal,  the  court  must  appoint  a  time  for  ren- 
dering judgment,  which  must  not  be  more  than  two  days 
x^r  less  than  six  hours  after  the  verdict  is  rendered,  un- 
less the  defendant  waive  the  postponement.  If  post- 
poned, the  court  may  hold  the  defendant  to  bail  to  appear 
for  judgment.  [Approved  March  dOth,  in  effect  July  1st, 
1874.] 

1450.  At  any  time  before  judgment,  defendant  may 
move  for  a  new  trial  or  in  arrest  of  judgment. 

See  onle,  §  1182. 

1451.  A  new  trial  may  be  granted  in  the  following 
coses: 

1.  When  the  trial  has  been  had  in  the  absence  of  the 
defendant,  unless  he  voluntarily  absent  himself,  with 
full  knowledge  that  a  trial  is  being  had. 

2.  When  the  jury  has  received  any  evidence  out  of 
ooort. 


8w  Wh&a  the  itxry  bat  septiUrated  wil^oat  leave  of  the 
oomti  aiUae  horiiif  rediied  to  deliberate  upon  their  ver- 
dlet,  or  been  gfuilty  of  any  misconduct  tending  to  pievent 
a  fair  and  doe  consideration  of  the  case. 

4.  When  the  rerdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  i>art 
of  all  the  jurors. 

&  When  there  has  been  error  in  the  decision  of  the 
court,  given  on  any  question  of  law  Miaing  during  the 
couise  of  the  triaL 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the 
defendant,  and  which  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the  trial;  but 
when  a  motion  for  a  new  trial  is  made  upon  this  ground, 
the  defendant  must  produce  at  the  hearing  the  affidavits 
of  the  witnesses  by  whom  such  newly-discovered  evidence 
is  expected  to  be  given. 

See  tmte,  §i  1179-82. 

1452.  The  motion  in  arrest  of  judgment  may  be  found- 
ed on  any  substantial  defect  in  the  complaint,  and  the  ef- 
fect of  an  arrest  of  judgment  is  to  place  the  defendant  in 
the  same  situation  in  which  he  was  before  the  trial  was 

had. 

A  motion  Is  aa  applleatioii  for  an  onler  made  viva  voce  to  akcwut 
or  Judge,  and  maklug  out  and  filing  a  written  application  is  not  sof- 
flcfent.  Tbe  attention  of  tbe  court  must  be  called  to  it,  and  the  court 
moved  to  grant  it— 41  CaL  (>50. 

1453.  If  the  judgment  is  not  arrested,  or  a  new  trial 
granted,  judgment  must  be  pronounced  at  the  time  i^ 
pointed,  and'entered  in  the  minutes  of  the  court. 

1464.  If  judgment  of  acquittal  is  given,  or  judgment 
imx>osing  a  fine  only,  without  imprisonment  for  non-x)ay- 
ment,  and  the  defendant  is  not  detained  for  any  other 
legal  cause,  he  must  be  discharged  as  soon  as  the  judg- 
ment is  given. 

1455.  When  a  judgment  of  imprisonment  is  entered,  a 
certified  copy  thereof  must  be  delivered  to  the  shez^ 
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marshal,  or  other  officer,  which  is  a  sufficient  warrant  for 
Its  execution. 

1456.  When  a  judgment  is  entered  imposing  a  fine,  or 

ordering  the  defendant  to  be  imprisoned  until  the  fine  is 

paid,  he  must  be  held  in  custody  during  the  time  specified 

in  the  judgment,  unless  the  fine  is  sooner  paid. 

Jndgment.— A  Jadgment  that  defendant  be  fined  tbree  hundred 
doUara,  and  that  lu  default  of  payment  be  be  imprisoned  in  the  county 
jail  not  exceeding  three  hundred  days,  la  a  substantial  compliance 
Irltli  section  i2u5  of  this  Gode-64  Cal.  2U5. 

1457.  Upon  payment  of  the  fine,  the  officer  must  dis- 
ehaige  the  defendant,  if  he  is  not  detained  for  any  other 
legal  cause,  and  apply  the  money  to  the  payment  of  the 
expenses  of  the  prosecution,  and  pay  over  the  residue,  if 
any,  within  ten  days,  to  the  county  or  city  treasurer,  ac- 
cording as  the  offense  is  prosecuted  in  a  justice's  or  police 
court.    If  a  fine  is  imposed,  and  paid  before  commit 

ment,  it  must  be  applied  as  prescribed  in  this  section. 

This  section  and  section  U10,po*t,  are  to  be  construed  togethei^-tf 
CaL24& 

1458.  The  defendant,  at  any  time  after  his  arrest,  and 
before  conviction,  may  be  admitted  to  bail.  The  provis- 
ions of  this  Ck>de  relative  to  bail  are  applicable  to  bail  in 

Justices,  or  Police  Courts. 
Bee  ante,  SS  822^,  lflS-1817. 

1459.  The  justice  or  judge  of  either  of  the  courts 
mentioned  in  this  chapter  may  issue  subpomas  for  wit- 
nesses, as  provided  in  section  thirteen  hundred  and 
twenty-eix,  amd  punish  disobedience  thereof,  as  provided 
in  section  one  thousand  three  hundred  and  thirty-one. 

1460.  The  provisions  of  section  one  "thousand  four 
hundred  and  one,  in  respect  to  entitling  affidavits,  are 
applicable  to  proceedings  in  the  courts  mentioned  in  this 
chapter. 

1461.  The  term  "Police  Courts,"  as  used  in  this  and 
the  succeeding  chapter,  includes  Police  Judges'  Courts. 
Police  Courts,  and  all  courts  held  by  mayors  or  vecoxdeii 
in  incorporated  cities  or  towns. 
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chaptbbh. 

AFPBALS  TO  BUFEBIOK  OOUBTS. 

f  14Mi  Appeals,  When  allowed. 

I  lier.  Appeals,  how  taken,  heard,  and  determined. 

1 1468.  Statement  on  appeal. 

S  1489.  If  new  trial  granted.  In  what  oonrt  bad. 

11470.  Frooeedlags,  If  appcaalUi  dismissed  or  Jadgmeot  affirmed. 

1466.  Either  party  may  appeal  to  the  Superior  Court 
of  the  county  from  a  judgment  of  a  Justice's  or  Police 
Court,  in  like  cases  and  for  like  cause  as  appeals  may  be 
taken  to  the  Supreme  Coart.    [In  effect  April  12th,  1880.] 

See  26  CaL  63ft. 

1467.  The  appeal  is  taken,  heard,  and  determined  as 
provided  in  title  nine,  part  two,  of  this  Code. 

Seeaiite»SS12tt-69. 

1468.  The  appeal  to  the  Superior  Court  from  the  judg- 
ment of  a  Justice's  or  Police  Court  is  heard  upon  a  state- 
ment of  the  case  settled  by  the  justice  or  police  judge, 
embodying  such  rulings  of  the  court  as  are  excepted  to, 
which  statement  must  be  filed  with  and  settled  by  the 
court  within  ten  days  after  filing  notice  of  appeal.    [In 

effect  April  12th,  1880.] 
See  26  CaL  63ft. 

1469.  If  a  new  trial  is  granted  upon  appeal,  it  mn^t 
be  had  in  the  Superior  Court.   [In  effect  April  12th,  1880.] 

See26CaL635. 

.  1470.  If  the  appeal  is  dismissed  or  the.  judgment 
affirmed,  a  copy  of  the  order  of  dismissal  or  judgtnent  Ojjf 
affirmance  must  be  remitted  to  the  court  below,  which 
may  proceed  to  enforce  its  sentence. 

Jnrisdiction.— The  Superior  Court  has  jurisdiction  on  habeas  corpus 
« to  Issue  any  and  all  process  necessary  to  tne  execution  of  Its  judgment, 
as  over  a  person  arrested  ou  a  bercli-wanant  after  afflnnaaoo  « 
jttdgment~ft4  GaL  845;  see  Const.  Cal  art  6,ii» 
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prosecute  a  writ  of  Jiabeas  corptts,  to  inquire  tntatheoaose 
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of  Buoh  impxlsoiiment  or  restiraizit.    [Approved  March 
90th,  in  effect  July  1st,  1874.] 

Who  may  proseottte.— A  prisoner  is  entitled  to  a  writ  of  babeas 
corpus  as  a  matter  of  right,  except  wlien  he  is  committed  or  detained 
vnaeraflnal  Jadgmoit— i6  Barb.  362^  It  iliajr  be  employed  to  effect 
tlie  release  oi  a  person  to  whom  a  pardon  has  been  addressed— 8 
Blatclif.  89;  2  Abb.  U.  S.  382;  8  How.  Fr.  478;  2  Parker  Gr.  R.  (i50.  A 
wrltof  liabeasccHrpasaci  testifiecmdum  may  be  allowed  to  bring  up  a 
prisoucr  cluuged,  m  execution  upon  a  ca.  ta.,  to  testify  in  relation  to 
ms  own  application  for  a  discharge  as  an  insolvent— d  Cowen,  i7tt.  It 
is  not  the  proper  remedy  for  a  person  Impridoued  on  a  ca.  »a.  i/regn- 
larly  issued ;  toe  remedy  is  by  motion  and  aflkdavlt-4  Johns.  317.  See 
Code  of  CiT.  Proc«  %i  33, 34. 

Persons  ont  on  bail  are  not  entitled  to  this  writ  directed  to  their 
bail— McCahuu,  l.Vi.  Whether  the  cuart  may,  by  a  writ  of  habeas 
corpus  to  the  executlYO  officer  of  another  court,  talce  a  prisoner  from 
the  custody  of  the  latter— otf«ryf— 7  Gush.  2S&.  It  cannot  be  used  as  a 
writ  of  quo  warranto  to  decide  a  question  of  usurpatioi)  of  office— 3 
-Barb.  162.  The  governor  of  a  State  is  not  vested  with  tiie  power  of 
Its  sus])ensIon  under  a  Ooustltutiou  giving  him  power  to  suppress  in- 
sorrectiou— 64  N.  G.  802.  The  prerogative  of  suspending  the  writ 
belongs  exclusively  to  Gongrcss—i  Abb.  U.  S.212;  21  lud.  SiO:  Taney, 
24(y:  16  Wis.  3Ai);  aiitl  the  executive  discretion  may  be  Inquired  into  in 
every  case  where  the  liberty  of  the  subject  is  involved— o  Gal.  238;  see 
Fed.  Const,  art.  1,  §  9,  subd.  2;  Const.  Gal.  art.  1.  S  6. 

Writ,  when  it  lies.— The  writ  of  habeas  corpus  may  be  appealed  to 
ft>r  the  purpose  of  settling  the  question  of  ball,  where  there  Is  probable 
canse  against  tlio  party— 52  Ala.  311:  64  Gal.  75;  2  Ashui.  227;  id.  :^47;  3 
Brey.8»;  lAFla.  633;  Dudley,  2%;  3  Ind.  2i»3:  11  Leigh,  665;  17  Mass. 
116;  id.  175;  8  Mo.  433;  56 Miss.  3^);  30  id.  681 ;  2  Pittsb.  Kep.  362;  5Ruud. 
646;  see49Mis8. 1.  It  lies  for  redress  under  a  void  sentence— 8  Blatchf. 
89:  18  WalL  163$  49  Mo.  291:  9  Nev.  43;  60  N.  Y.  55i>;  3  Mich.  207;  30  id. 
VlK\  41  Tex.  488;  but  not  where  the  error  lies  simply  in  the  mode  of 
expressing  the  sentence— 26  Int.  Bev.  Bee.  11.  So,  the  averments  of  a 
aeut^ice  of  cunviution  caimut  be  disputed  on  a  writ  of  habeas  corpus, 
except  for  fraud,  nou>identity,  or  want  of  lurisdiction— 43  Gal.  455;  49 
Id.  160. 

A  r^;ular  demand  under  the  act  of  Oongrress,  and  warrant  of  the 
governor  to  surrender  a  fugitive,  cannot  be  Inquired  into  on  habeas 
corpus — ll^r.  (Del.)572.  'ifae  question  whether  the  jury  was  i)rop- 
erly  or  legally  discharged  because  of  inability  to  asree  cannot  be 
tlied  on  habeas  corpus— 41  Gal.  219.  The  writ  cannot  be  used  l)y  a 
State  oonrt  for  thopurpose  of  revising  arrests  under  Federal  process 
-21  How.  006:  13  Wall.  397;  1  Abb.  uTs.  140;  37  Ala.  474;  9  Johns.  239; 
II  Mich.  298;  5  Nev.  154;  27  N.  J.  L.  409;  25  Wis.  390;  11  Blatchf.  79. 

1474.  Application  for  the  writ  is  made  by  petition, 
signed  either  by  the  party  for  whose  relief  it  is  intended, 
or  by  some  person  in  his  behalf,  and  must  specify— 

1.  That  the  person  in  whose  behalf  the  writ  is  applied 
for  is  imprisoned  or  restrained  of  his  liberty,  the  ofiSccr 
or  person  by  whom  he  is  so  confined  or  restrained,  and 
the  place  where,  naming  all  the  parties »  if  they  are 
known,  ox  describing  them,  if  they  are  not  known. 
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3.  It  the  itupriBonmeiit  is  alleged  to  be  lll^il,  tho  peti- 
Uon  must  also  staU  in  nhftt  the  alleged  Ulc^ctdlt;  can> 
•i(U 

3  Tfaepett  on  must  be  verified  by  the  oatL  or  afStm 
at  on  of  b    party  mak  ng  he  apph  a   on 


Tbs  upllcati  n  tniiT  be 


]ndg   r»  uaW  to  dlHlurge  on  bBlwn 
■liliuiaUau  tRsIore  auattier  court  oi'  Ji 

BrwhomiHiud.— TtiBjDdlclairl , „ 

CMeB  wbere  > jnrtr  la  amitnl  w  k  fngltlve  tram  Juwlce  from  ol 
Siuci-bCal.^d;  HspMf.ilMS.  B[Meoa«rtiwifl]iulg«Iu»»no->i- 
tnonty  tD  reiea»  %  prisoner  on  ubeAH  corpofl*  wbcti  he  la  lu  Itae  cus- 
toOy  at  elia  Hitliontlei  of  tlia  United  81>la.piiniuiu  tasjiuliinuut 
liyaVedemirlbunMliaTluglnrlsdIcUoii-U&LUcti  IIHuWri^  A 
Stale  coDTtwUI  not  lnter*etieuisnnidlllonc»eawbealIiademMiilaM 
liafori^[ga  Ktverelga-H  ^.T.11D:  WK.  Y.  nt;  W  How.  Pr.SWi  ItL 

To  depiiv*  Stat*  OOntl  OMBTW'^""  o"  '>•'•"■  imnn—  wltbln 

uirfl  been  «xpr«3iily  BDirendereflby  tae  ewtv— i  wnvji- 1 

BtMe  court  will  eumiDe  the  record,  mxl  upon  ucemt 
«lU(UKbarftBlllni-ItlWBll,l«3!  UutBgntecuurtwlUui] 
ot  luibM^corpiu  to  a  peison  committed  under  in  ict  < 
Cli»rU.lt2. 

Whan  dw  Inquinrluvolveaa  quesUon  ot  conlllat  betwi 
Federxl  procedi,  conasel  bar*  uo  itebt  to  appeal  la  di 
BtUe  procau,  wttnit  iMbfOalr  aaSorlied  to  do  10-4 
Tlie  TTltibould  an  Ihub  ini  ran  out  oi  Ibe  coimty.  nn. 


gUory,  bnt  reMi  la  tbaaound  UmldlMratlDn  ottbe  conrl,  but 
nuico  nnrlw  obUnlorr  qion  nia  ludcea  la  lluir  ludlvldul 
r— II  CbL  BJiaad  U  local  Judocaruusa  to  act,  tvMOTuafia 

Aeon  out  d  Uw  eonntT-Jd7  Ite  atatmeot  In  tto  ladla- 

nentaCaaneoirenMkiloinitoSwlair.lf  eMan'ualMtbeJurtadloilMi 
cf  the  coiirt,Bad  ii.taarMo»,a%i!t  tabs  tDqnMdjuto-^* ai. m. 
-Wlureacourtof  eaoipeteatluilidiiidni  ntvifto  mOmnm^Mtt 
«rpiii,B  court  <tf  eoueaireid  JqrIMVttlOD  ukH^BltaatDlinn  tba  >ill 
In  toe  same  cue.  mklBii  tiien  be  an  ■iimS&m  of  ihw  fMiie  i  »jm 
•M;  «ee«Toi.mS^'"™ ""*"""•••"'*  ■""^""•^"'^ 
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1475.  The  writ  of  habeas  corpns  xaay  be  granted — 

1.  By  the  Supreme  Court,  or  any  justice  thereof,  upon 
petition  by  or  on  behalf  of  any  person  restrained  of  his 
liberty  in  this  State.  Whe^i  so  issued  it  may  be  made 
returnable  before  the  court,  or  any  justice  thereof,  or 
before  any  Superior  Court,  or  any  judge  thereof. 

2.  By  the  Superior  Courts,  or  a  judge  thereof,  upon  peti- 
tion by  or  on  behalf  of  any  person  restrained  of  his  liberty, 
in  their  respective  counties.  [In  effect  February  ISth, 
1880.] 

1476.  Any  court  or  judge  authorized  to  grant  the 
writ,  to  whom  a  petition  therefor  is  presented,  must,  if  it 
appear  that  the  writ  ought  to  issue,  grant  the  same  with- 
out delay. 

1477.  The  writ  must  be  directed  to  the  person  having 
custody  of  or  restraining  the  person  on  whose  behalf 
the  application  is  made,  and  must  command  him  to  have 
the  body  of  such  person  before  the  court  or  judge  before 
whom  the  writ  is  returnable,  at  a  time  and  place  therein 
specified. 

1478.  If  the  writ  is  directed  to  the  sheriff  or  other 
ministerial  officer  of  the  court  out  of  which  it  issues,  it 
must  be  delivered  by  the  clerk  to  such  officer  without 
delay,  as  other  writs  are  delivered  for  service.  If  it  is 
directed  to  any  other  person,  it  must  be  delivered  to  the 
sheriff,  and  be  by  him  snrved  upon  such  person  by  deliv- 
ering the  same  to  him  without  delay.  If  the  person  to 
whom  the  writ  is  directed  cannot  be  found,  or  refuses 
admittance  to  the  officer  or  person  serving  or  delivering 
such  writ,  it  may  be  served  or  delivered  by  leaving  it 
at  the  residence  of  the  person  to  whom  it  is  directed,  or 
by  affixing  it  to  some  conspicuous  place  on  the  outside 
either  of  his  dwelling-house  or  of  the  place  where  the 
party  is  confined  or  under  restraint. 

How  lanred.— The  writ  must  be  directed  to  the  person  haying  cus- 
tody—7  Ind.  611;  3  Wis.  1;  38  How.  Pr.  402;  on  whom  it  is  to  be  served 
pctnonally— 2  South.  M5;  ttnlei»  service  is  waived  by  acceptance,  ex* 
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prens  or  implied— 60  CI.  990:  and  due  notice  to  be  fflveato  fbe-prose- 
ctttlnft  officer  IiaTlnffJartBdfetiou  of  the  offense-^8  ueLean.  121 ;  V  bid. 
2U8;  14  Wend.  48.  Wuere  the  writ  was  Issued  la  open  court.4Uid  read 
to  the  relator,  who  was  present  with  and  had  the  custody  of  thepria- 
ener.  his  faUure  to  ask  for  the  writ  for  the  purpose,  of  makiiu  hs  we- 
turn,  was  an  acceptance  of  servlco  and  waiver  of  its  delivery  to  him— 
—ao  Di.  390.  Whei*ea  person  in  prUou  auder  sentence  is  noeded  for 
trial  on  another  charge,  the  writ  should  bo  issued,  directed  to  the 
keeper  of  the  prison,  stating  the  oblect  for  which  he  is  wanted,  and 
commanding  the  keeper  to  produce  nim  in  ooort— 98  Conn.  I;j6. 

1479.  If  the  pezson  to  whom  the  writ  is  diveeted  xe- 
fuses,  after  service,  to  obey  the  same,  the  court- or  judge, 
upon  affidavit^  must  issu«  an  attachment  ogaiost  suoh 
person,  directed  to  the  sheriff  or  coroner,  commanding 
him  forthwith  to  apprehend  «ach  person,  and  bring  him 
immediately  before  such  court  or  judge;  and  upon  beixm; 
so  brought,  he  must  be  committed  to  the  jail  of  the  county 
until  he  makes  due  return  to  such  writ,  or  is  otherwise 

legally  discharged. 

Disobedience  of  writ.—Where  there  is  a  detay  In  obedienee  totbe 

writ,  an  attachment  will  be  granted  to  enforce  obedience  onproof  of 
■ervice  of  the  writ-2  Cliff.  8J;  tiO ni.  SW;  18  Johns.  ia2;  64  N.  CTSttZ;  Id. 
616;  69  Pa.  St.  426;  2  South,  646. 

'  1480.  \  The  person  upon  whom  the  writ  is  served  must 
state  in  his  return,  plainly  -and  unequivocally. 

1.  Whether  he  has  or  has  not  the  party  in  liis.oi]8tody« 
or  under  his  power  or  restraint. 

2.  If  he  has  the  party  in  his  custody  or  power,  orimd^ 
his  restraint,  he  must  state  the  authority  and  iOanfl^  oi 
such  imprisonment  or  restraint. 

3.  If  the  party  is  detained  by  virtue  of  any  wscijt,  wai> 
rant,  or  other  written  authority,  a  copy  :thereof.nmst  be 
annexed  to  the  return,  and  the  original  produced  ^and. ex- 
hibited to  the  court  .or  judge  on  the  liearing  of  such  re- 
turn. 

4.  If  the  person  upon  whom  the  writ  is  served  had  the 
party  in  his  power  or  custody,  or  under  his  restraint,  at 
any  time  prior  or  subsequent  to  the  date  of  the  writ  of 
habeas  corpus,  but  has  transferred  such  custody  or  re- 
straint to  another,  the  return  most  state  particularly  to 
whom,  at  what  time  and  place,  for  what  cause,  and  by 
what  authority,  such  transfer  took  place. 
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ff.  The  reitum most  be  signed  by  the  person  makiagtlie 
same,  and,  except  wb^n  such  person  is  a  sworn  publjio 
officer,  and  makes  such  return  in  his  official  capacity,  it 

.most  be  verified  by. his  oath. 

ISetttm  of  writ.— The  sickness  of  the  party  must  be  specially  re- 
tomed  and  vei*ified  by  tho  affidavit  of  a  medical  attendant  or  nnrse-(2 
Tyler.  2G9.  A  copy  of  the  commitment,  if  not  filed  with  the  petition, 
must  be  produced— 2  Mass.  549.  The  cause  of  detention  must  he  re- 
tnmed— 13  Wis.  62;  and  facts  justifying  it  mi»t  be  set  forth— 4  Johns. 
817 ;  2  ICaole  &  S.  226.  The  material  facta  of  the  retui^n  which  are  not 
denied  by  the  prisoner  must  be  taken  as  true— 1  Park.  Or.  B.  129. 


A  mie  to  appear  upon  a  habeas  corpus  cannot  be  taken  before  the 

■  lalfy 
eprt 
judgment,  the  court  or  judge  will  give  a  reasonable  time  to  procure 


return  day,  though  the  writ  bo  actually  returued  before  that  time— 6 
-91.    If  the        ■        " -   - 


Cowen,  391.   If  the  warden  of  the  prison  has  not  a  certified  copy  of  the 
judgment,  the  court  or  judge  will  give  a  reasonable 
one,  and,  if  obtained,  will  quash  the  writ— 28  CaL  247. 

1481.  The  person  to  whom  the  writ  is  directed,  if  it  is 
served,  must  bring  the  body  of  the  party  in  his  custody  or 
under  his  restraint,  according  to  the  command  of  the  writ, 
except  in  the  cases  specified  in  the  next  section. 

1482.  When,  from  sickness  or  infirmity  of  the  person 
directed  to  be  produced,  he  cannot,  without  danger,  be 
brought  before  the  court  or  judge,  the  person  in  whose 
custody  or  power  he  is  may  state  that  fact  in  his  return  to 
the  writ,  verifying  the  same  by  aifidavit.  If  the  court  or 
Judge  is  satisfied  of  the  truth  of  such  return,  and  the 
retorn  to  the  writ  is  otherwise  sufficient,  the  court  or 
judge  may  proceed  to  decide  on  such  return  and  to  dispose 
of  the  matter  as  if  such  party  had  been  produced  on  the 
writ,  or  the  hearing  thereof  may  be  adjourned  until  such 
party  can  be  produced. 

Kon-productlon  of  body.— Tbe  excuse  for  non-i»t>duction  of  the 
body  must  be  direct  and  not  eyasive;  as,  that  the  party  has  not  th« 

Serson  in  his  possession,  custody,  or  power— 5  Crauch  C.  C.  622;  ftO 
ohns.  328;  and  when  it  is  explicit  and  is  not  impugned,  the  writ  should 
be  quashed— 1  Brewst.  541;  3  id.  IX>5;  see  McCauon,  152. 

1483.  The  court  or  judge  before  whom  the  writ  IjB 
returned  must,  immediately  after  the  returii,  proceed  to 
hear  and  examine  the  return,  and  such  other  matters  as 
may  be  properly  submitted  to  their  hearing  and  consider- 
ation. 

Hearing  on  return.- Where  a  court  of  record  has  jurisdiction, -1(8 
action  cannot  be  reviewed  on  habeas  corpus,  no  matter  how  gross  may 
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'be  the  mistakes  of  tow  or  fact,  except  in  cases  of  f rand— 44  Cal.  32 ;  the 
remedy  is  by  writ  of  error--55  6a.  435;  7  Oiiio  St.  81;  1  Wliart.  439;  9 
Benr.  a  R.  71;  nor  will  the  Judgment  of  a  court-martial  be  reviewed 
on  habeas  corpus— 10  Hon,  63;  11  Seig.  &  B.  93;  2  Sawy.43;  nor  of  a 
miUtaiy  commission— l  Wall.  243;  nor  of  a  naval  court-martial—? 
Sawy.  396;  mx  summary  convictions  by  justices  of  the  peace— 1  City 
H.  Bee.  Id3;  nor  committals  for  contempt  by  a  court  ha  vui2  authority 
—IS  Abb.  Pr.  453;  A  UlU,  164;  12  Nev.  IM;  26  Pa.  St.  9;  39  id.  9:  unless 
the  court  transcends  the  statutory  limits  of  its  authority— 16  Abb.  Pr. 
N.  S.  38;  24  LA.  An.  119;  S4  Tex.  668. 

The  writ  of  habeas  corpus  is  not  given  for  the  purpose  of  review- 
ing Judgments  or  orders— 51  Cal.  876;  35  id.  100:  so,  whether  an  order 
holaiug  an  accused  person  to  answer  a  criminal  charge  is  erroneous  <Mr 
was  erroueously  entered,  is  not  reviewable  on  habeas  corpus— 51  CaL 
376.  The  inquiry  cannot  go  behind  the  sentence  of  a  court  of  compe- 
tent  Jurisdiction— 3  McLean,  81);  2  Oratt.  588;  3  Parker  Cr.  B.  562.  it  is 
not  the  province  of  the  writ  to  review  errors  or  the  sufficiency  of 
errors  before  it,  but  only  to  ascertain  whether  there  was  jurisdiction 
to  pronounce  the  sentence  of  commitment,  and  whether  the  commit- 
ment was  in  due  form— 31  Cal.  610:  35  id.  lUl;  1  Barb.  340;  4  Mo.  614;  4 
Parker  Cr.  B.  »;  5  Hill,  167;  7  Abb.  Pr.  96.  If  the  court  whoso  Judg- 
ment is  assailed  be  one  of  competent  Jurisdiction,  the  only  inqulnr 
will  be  whether  the  judgment,  as  rendered,  is,  on  its  face,  certain  and 
definite  in  terms— 43  Cal.  457:  and  this  rule  applies  to  Judgments  of  a 
poUce  court-43  Cal.  457 ;  47  id.  128. 

The  averments  of  a  sentence  of  conviction  cannot  be  disputed  on 
a  writ  of  habeas  corpus  unless  impeachable  for  fraud,  non-identity,  or 
want  of  jurisdiction— 43  Cal.  453;  49  id.  160;  93  U.  S.  18;  2  Sawy.  3JJ;  13 
AUen.  191:  2  Gratt.  588:  45  Ala.  15;  51  id.  84;  1  Hill,  377;  2  Pick.  172;  19 
id.  434;  4  Parker  Cr.  B.  9;  9  Serg.  &  B.  71;  25  Ohio  St.  426;  74  N.  C.  607; 
44  Mo.  181;  40  Tex.  451. 

A  State  court  may  determine  whether  the  Federal  arrest  is  Iraal— 
42  Barb.  473:  Bright.  N.  P.  4:  id.  26J;  7  Cush.  285:  3  Grant  Cas.  iJT;  id. 
447;  12  N.  H.  VA;  24  Pick.  227;  7  Pa.  St.  336;  6  Ohio  St.  55;  9  Id.  78;  44 
BiU*b.  106;  45  id.  143;  24  How.  Pr.  247:  25  id.  14!);  contra, 40  Baib.  6J;  48 
id.  250;  45  How. Pr.  2:>4;  buf  see  107  Mass.  172;  16  Iowa,  600;  28id. 8J:  20 
Ind.  505;  1 1  Blatchf.  79.  That  it  is  the  duty  of  the  Federal  marshal  to 
resist  such  process— 21  How.  506;  13  Wall.  3:/7;  5  McLean.  }>2;  6  id.  355; 
yet  the  writ  may  issue  from  a  Federal  court  to  relieve  a  person  under 
arrest  by  State  court  process,  when  in  alleged  violation  of  tho  Consti- 
tution of  the  United  States— 1  Abb.  U.  S.  140;  2  id.  265;  2  WalL  Jr. 
521;  2  Woods.  428;  5  Am.  Law  Beg.  659;  see  3  Dill.  116;  1  Hughes, 
671 ;  but  it  Is  otherwise  where  the  matter  relates  solely  to  State  juris- 
diction—;! How.  103;  5  McLean,  174;  1  GalL  1. 

Where  a  court  of  record  has  jurisdiction,  its  action  cannot  be  col- 
laterally impeached,  except  for  fraud— 44  CaL  32;  1  Hill,  154;  65  Me. 
129:  36  Miss.  627;  27  Mich.  1:  30  id.  266;  9  Nev.  71;  6  id.  3U9;  26  Pa.  St. 
279;  3  Tex.  Ct.  App.  345:  6  Vt.509;  2  Parker  Cr.  B.  650;  1  Watts,  66;  34 
Wis.  177;  41  id.  di7.  Tno  question,  whether  an  order  holding  an  ao> 
cused  person  to  answer  on  a  criminal  change  is  erroneous  or  was  irreg- 
ularly entered,  cannot  be  considered  on  an  application  for  the  dis- 
charge of  the  accused  on  habeas  corpus— 51  Cal.  375.  The couit  wHi 
not  inquire  into  the  regularity  of  the  proceedings  t>efore  the  Judge 
who  issued  the  warrant,  but  only  as  to  his  colorable  authority-^ 
Barb.  340. 

Where  it  appeared  that  the  prisoner  was  detained  under  a  warrant 
Issued  upon  a  complaint  on  oath,  it  is  proper  for  the  court  to  go  be- 
hind the  waiTant  and  inquire  into  the  legality  of  the  imprisonment— 
.1  Parker  Cr.  B.  224;  id.  429.  Where  it  appears  that  the  prisoner  is 
detained  on  a  commitment  for  examination  as  an  alleged  fugitive 
from  Justice,  the  fact  tliat  his  examination  is  not  flnishea  is  no  ground 
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for  <»nittlDg  to  inquire  Into  the  legality  of  liis  detention— I  Sand.  701. 
The  only  inquiry  &,  whether  the  warrant  on  which  he  is  arrested  re* 
oltes  that  ho  has  been  demanded  by  the  executive  of  the  State  from 
which  ho  is  Gliarged  to  have  fled,  and  that  a  copy  of  the  indictment, 
or  ail  affidavit  chai-slug  him  with  having  committed  orime,  ceitified  as 
autheutic,  has  l>een  presented— 9  Wend.  212. 

Where  the  return  states  that  the  prisoner  Is  detained  by  virtue  of 
process,  the  validity  and  esistence  of  the  process  are  the  only  facta 
which  can  bo  iiivr/Stigated.  The  sufficiency  of  the  evidence  on  wliich 
it  issued  cannot  be  inquired  into— 4  Barb.  SI.  Formerly  the  Supreme 
Court  could  exercise  its  appellate  Jurisdiction  by  means  of  the  writ— 
1  Cal.  14;{;  in  cases  of  contempt  as  well  as  others— 7  id.  181 :  but  under 
the  Constitution  as  amended,  the  Jurisdiction  Ls  original— 25  id.  26. 
On  hearing  of  the  writ,  the  constitutionality  of  the  law  authorizing 
the  arrest  will  not  be  considered— 47  Mo.  161. 

1484.  The  party  brought  before  the  court  or  judge,  on 
the  return  of  the  writ,  may  deny  or  controvert  any  of  the 
material  facts  or  matters  set  forth  in  the  return,  or  except 
to  the  sufficiency  thereof,  or  allege  any  fact  to  show  either 
that  his  imprisonment  or  detention  is  unlawful,  or  that  he 
is  entitled  to  his  discharge.  The  court  or  judge  must 
thereupon  proceed  in  a  summary  way  to  hear  such  proof 
as  may  be  produced  against  such  imprisonment  or  deten- 
tion, or  in  favor  of  the  same,  and  to  dispose  of  such  party 
as  the  justice  of  the  case  may  require,  and  have  full 
power  and  authority  to  require  and  compel  the  attendance 
of  witnesses,  by  process  of  subpoena  and  attachment,  and 
to  do  and  perform  all  other  acts  and  things  necessary  to 
a  full  and  fair  hearing  and  determination  of  the  case. 

1485.  If  no  legal  cause  is  shown  for  such  imprison- 
ment or  restraint,  or  for  the  continuation  thereof,  such 
court  or  judge  must  discharge  such  party  from  the  cus- 
tody or  restraint  under  which  he  is  held. 

Discharge  of  party.— If  the  arrest  be  on  void  process,  the  relator 
should  bo  discharged— 3  Bmn.  SS;  1  Dudley,  295;  2  Va.  Cas.  504;  as 
where  the  warrants  had  no  seal— 2  Crauch,  612;  36  Me.  3d6;  2  R.  1. 436: 
3  Yerg.  s:>2.  Where  a  prisoner  shows  that  he  is  held  imder  a  j  udgmeut 
of  a  Federal  court,  made  without  authority  of  law,  the  Supremo  Court 
of  tho  United  States  will,  on  habeas  corpus,  look  into  the  record  to 
ascertain  that  fact,  and  if  found  to  be  so,  will  discharge  the  prisoner- 
18  WaU.  163;  43  Cal.  455;  46  id.  112;  9  Nev.  43;  4U  Mo.  291. 

Whero  a  prisoner  is  brought  before  a  Judge,  ho  may  inquire  into 
the  Jurisdiction  of  the  tribunal  by  which  ho  was  committed,  and  if  be 
can  show  it  had  no  Jurisdiction,  he  is  entitled  to  his  discharge— 61 
Barb.  6i». 

Where  it  appears  from,  the  retnzn  of  the  writ  that  the  prisoner  is 
ia^ufltody  under  process  of  any  State  court,  Judge,  or  officer  thereof,* 
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be  Btamll  be  disctiarKed,  if  it  sppeMs  tlut  the  coaii.  JndM,  or  oflleer 
exceeded  Its  jurisdiction,  or  tbat  the  warraat  was  issued  in  a  case  not 

glowed  by  iaw— M  Cal.  108.   He  may  proceed  to  inquire  whetlier  tbe 
Ulctmont  ctiarges  any  offense  known  to  the  law,  and  upon  deter- 
mijiiiitf  that  it  does  not,  may  dischai^e  the  prisoner— 32  CaL  178. 

A  party  committed  for  oonteoipt  may  be  dlscbaived  ^wliere  it  a|h 
pears  that  tbe  suit  in  which  the  coatempt  occurred  b:ui  nbated->7  CaL 
l7fiu  When  tbe  process  is  from  a  sister  State,  and  is  rejnilAr*  a  dts* 
cbarfTo  vriii  not  be  arrautcd.  supposins  tbe  identity  of  tbo  party  and 
the  senulueuess  of  the  record  be  ef>tabiifi]ied->'i  Cal.  bn;  5  id.  'Zni  i 
McLean,  121;  3  Hughes,  26V:  58  N.  T.  18i:  51  How.  Pr.  422;  4a  Tex.  197; 
122  Mass.  324;  9  Wend.  212;  32  N.  J.  L.  141;  4  Har.  (Dei.)  572. 

Where  females  are  brought  before  a  coort  on  a  return  to  the  writ* 
and  tbe  person  In  whose  custody  they  are  neither  shows  uordaUns 
any  right  to  detain  them,  they  will  be  dischargred— i  Cal.  137. 

Wherb  thero  are  two  gromvtoof  deteation,  one  ffoodand  the  other 
f>ad.  the  court  may  discharge  the  prisoner  as  to  tlio  void  cause,  and 
remand  hlai  a.)  to  tho  other— 14  Wtnid.  472.  If  aftnr  discharge  by  one 
ulgo  the  rcbitor  lie  rearrested,  he  should  be  discharged  by  another 
idge  of  coordinate  power»^2  Brewst.  545;  1  Parker  Cr.  R.  129;  6 
1.3U4;  4a'iex.57». 

A  person'committed  upon  an  indictment  for  murder  cannot  be  di^ 
charged  upon  hiibeas  corpus  by  proving  hl3  innocence,  but  must  abide 
the  event  of  a  trlal-1  Hill,  ;i77;  5  Parker  Cr.  B.  77. 

After  judgment  reversed  in  the  Supreme  Court,  tbe  refa«al  of  the 
Gounty  Couit  to  order  the  prisoner  brougbt  back  for  a  now  trial  is  no 
ground  for  n  dlschargo  on  habeas  corpu»-46  Cal.  113.  An  order  of  an 
officer  dlschargiiiff  a  prisoner  from  custody  is  good  until  reversed,  if 
be  have  no  junsdletion,  ottierwifle  thoontor  may  be  treated  as  void-~ 
7  Hill,  301. 

The  refusal  of  the  lower  court,  after  tbe  prisoner  has  been  sen- 
tenced and  sent  to  the  State  prison,  to  order  lilm  brought  back  to  the 
county  fur  new  trial  on  rever3.al  of  the  jud.rmeut  on  appeal,  is  no 
ground  for  his  discharge  from  custody  on  iiabeas  corpus— 4(>  Cal.  113. 
The  discharge  of  tlie  prisoner  is  a  protection  to  tho  shcrilf  who  had 
Dim  in  custody,  although  the  dlscnarge  was  erroncou-Iy  granted— 3 
Barb.  37.  A  discharge  is  no  bar  to  subsequent  pit>ceedings  for  the 
samo  offense-56  N.  ¥.  liL';  1  La.  An. 413;  43  111.  503;  3  Thomp.  &  C.  IHO; 
1  Hun.  27;  contra^  (A  Mo.  205.  An  improper  discharge  of  a  Jury  does 
liot  operate  as  an  acquittal— 27  CaL  294. 

1486.  The  court  or  judge,  if  the  time  during  which 
such  party  may  be  legally  detained  in  custody  luui  not 
expired,  must  remand  such  party,  if  it  appears  that  he  is 
detained  in  custody — 

1.  By  virtue  of  process  issued  by  any  court  or  judge  of 
the  United  States,  in  a  case  where  such  court  or  judge  liaa 
exclusive  jurisdiction;  or, 

2.  By  virtue  of  *the  final  judgment  or  decree  of  any 
competent  court  of  criminal  jurisdiction,  or  of  any  process 
issued  upon  such  judgment  or  decree. 

.  When  to  remand  prisoner.— To  authorize  the  romaod  of  a  prisoner 
held  on  an  irregular  coimnitment*  the  testimony  most  be  produced  on 
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tbe  retum  df  the  writ,  or  at  tHe  hearinif.  A  sabseqtient  day  Is  too  lalii 
—1  Sand.  701:  3  Zab.  311.  If  it  appears  that  the  commitment  to  the 
"State  prison  is  void,  and,  further,  that  there  is  a  valid  judgment  res* 
dered  by  a  competent  court  of  which  a  certified  copy  can  be  obtained* 
tbe  court  or  judge  wiU  order  tbe  prisoner  to  l>e  retained  until  a  certi- 
fied copy  can  be  obtained,  and  if  obtained,  remand  him— 81  Gal.  619. 

Ha.  fnolMible  caiue  of  gollf  is  shown  at  the  hearing  he  must  be  hel(l 
to  trial,  though  the  offense  proved  is  not  specifically  that  charged-Hi 
BaUey,2»)i4Har.(I>ei.)675;  65M0.129;  9Ga.73;  6Raud.678.  Wheretbe 
Offense  chargrcd  is  so  defectively  set  forth  in  the  warrant  of  commits 
nent  that  the  party  cannot  be  held  thereunder,  but  it  appears  he  ougbs 
not  to  be  discharged,  the  judge  ought  to  hold  the  party  for  examlna- 
tiottrand  cause  the  complainants  and  witnesses  to  attend  before  him 
lor  that  purpose—id  GaL  133. 

1467.  If  It  appears  on  the  retorn  of  the  ^nrit  that  th« 
prisoner  ia  in  custody  by  virtue  of  proeess  from  any  coniit 
of  this  State.,  or  judge  or  officer  thereof,  such  prisoner  may 
Ite  discharged  in  any  of  the  following  cases,  subject  to  tho 
xestrlctions  of  the  last  scetion^ 

1.  When  the  jurisdiction  of  such  pourt  or  offioer  h^ 
been  exceeded. 

2.  When  the  imprisonment  was  at  first  lawful,  yet  by 
some  act,  omission,  or  e^rent  which  has  taken  plac^ 
afterwards,  the  party  has  become  entitled  to  a  discharge. 

3.  When  the  process  is  defective  in  some  matter  of 
substance  required  by  law,  rendering  such  process  Toid« 

4.  When  the  process,  though  proper  in  form,  has  been 
Issued  in  a  case  not  allowed  by  law. 

5.  When  the  person  having  the  custody  of  the  prisoner 
is  not  the  person  allowed  by  law  to  detain  him. 

6.  Where  the  process  is  not  authorized  by  any  order, 
judgment,  or  decree  of  any  court,  nor  by  any  provision  of 
law. 

7.  Where  a  party  has  been  committed  on  a  criminal 
pbazge  without  reasonable  or  probable  cause. 

1488.  If  any  person  is  committed  to  prison,  or  is  in 
custody  of  apy  officer  on  any  criminal  charge,  by  virtue  oi 
any  warrant  of  commitment  of  a  justice  of  the  peace, 
such  person  must  not  be  discharged  on  the  ground  of  any 
mere  defect  of  form  in  the  warrant  of  commitment. 


BTot  diaohaiged  for  formal  defects.--Where  a  party  is  held  In 
tpdy  under  an  order  regular  on  its  face,  he  cannot  be  dlsctaaiged  oa 
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habeas  coroiis because  of  error;  the  remedy  is  by  appeal— 44  GaL  S5; » 
id.  100;  44  id.  679;  Al  id.  876.  Formal  defects  in  process  cannot  be  cor- 
rected by  habeas  corpus.  The  remedy  is  by  motiou  to  set  it  aside,  or 
by  certiorarI~3  Barb.  87.  A  prisoner  committed  on  final  process  will 
not  be  discharged  by  reason  of  defects  in  the  Judgment,  unless  it  isab. 
BOlutely  void— 1  Cal.  9. 

The  court  will  not  diwdiarge  the  prisoner  for  merely  formal  defects, 
or  Tariance,  or  misstatement  of  the  offense— 28  Cal.  247;  4  Cranch  C. 
C.  75;  2  id.  612;  4  DaU.  418;  1  Hill,  154;  4  Har.  (Del.)  575:  18  Johns.  805; 

6  Cowen,  12 ;  1 L  Nev.  287.  The  omission  of  the  name  of  the  party  In  a 
commitment  to  appear  before  tho  grand  jury  is  not  such  a  defect  as 
Will  entitle  the  paoty  to  discharge  on  habeas  corpus— 42  CaL  199. 

The  action  of  the  court  on  a  writ  of  habeas  corpus  is  not  reviewabU 
on  error— 2  Cal.  424;  10  Gray.  240;  6  Johns.  429;  4Pen.  <&  W.  82;  29  Pa. 
8t.  129;  4  Gill.  304;  84  Iowa,  184;  5  Ala.  18;  9  Miss.  690;  1  La.  An.  418; 
44  Tex.  4<>7;  10  Cent.  L.  J.5;  contra,  Q  Johns.  337;  unless  Irremediable 
injury  may  be  done— 14  Peters,  540;  18  How.  307;  6  ICcLean,  860:  and 
see  88  Conn.  321;  81  Md.  329:  86  Ala.  806;  2  Tex.  Ct.  App.  666;  28  111; 

The  decision  of  an  officer  having  power  to  Issue  and  decide  upon  a 
writ  of  habeas  corpus  upon  any  subsequent  application  is  conclusive 
between  the  same  parties  when  the  subject^natter  is  the  same,  and 
there  are  no  new  facts— 1  Parker  Cr.  B.  129;  did.  113:  but  a  prior  de- 
jcision  under  a  previous  writ  is  not  conclusive  where  the  first  dieclsi<» 
cannot  be  reviewed  by  the  writ  of  error— 6  id.  276. 

.  1489.  If  it  appears  to  the  comt  or  judge,  by  affidavit 
pr  ptherwise,  or  upon  the  inspection  of  the  process  or 
warrant  of  commitment,  and  such  other  i)apers  in  the 
proceedings  as  may  be  shown  to  the  court  or  judge,  that 
the  party  is  guilty  of  a  criminal  offense,  or  ought  not  to 
be  discharged,  such  court  or  judge,  although  the  charge  is 
defective  or  unsubstantially  set  forth  in  such  process  or 
warrant  of  commitment,  must  cause  the  complainant  or 
other  necessary  witnesses  to  be  subpoenaed  to  attend  at 
such  time  as  ordered,  to  testify  before  the  court  or  judge; 
and  upon  the  examination  he  may  discharge  such  prisoner, 
let  him  to  bail,  if  the  offense  be  bailable,  or  recommit  him 
to  custody,  as  may  be  just  and  legal. 

Examination  of  case.— When  the  case  does  not  rest  on  the  return, 
the  court  maygo  into  the  merits— 1  Parker  Cr.  B.  187;  id.  224:  see  80 
K.  J.  L.  274.  The  Justice  who  issued  tbe  warrant,  and  the  clerk  of 
his  court,  may  be  witnesses  to  prove  on  what  papers  the  warrant  is- 
aued— 3  Zab.  811.  In  a  proceeding  by  habeas  corpus,  in  the  United 
States  District  Court,  the  petitioner  Is  a  competent  witness  as  to  a 
question  of  fact— 6  Parker  Cr.  B.  276.   On  a  traverse  to  a  return,  the 

e recess  by  wlilch  the  prisoner  is  held  being  regular  on  its  face,  the 
urden  of  proof  is  on  the  prisoner— 1  Sand.  701. 

The  prisoner  may  show  the  grounds  of  his  arrest  and  detention, 
by  the  best  testimony  at  hand,  or  which  he  can  procure  with  reason- 
able dlUffence— 1  Sand.  701i3  Zab.  311 ;  and  evidence  aliunde  is  admis- 
■ible-n5  Parker  Cr.  B.  62.  Where  a  person  is  committed  by  the  magia* 
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trate^aclclttlonal  evidence  maybe  submitted  to  show tbat  tlie  prisoner 
to  legally  detaiued— 4  Parker  Cr.  B.  uott. 

It  is  not  competent  to  retry  Issues  of  fact,  or  to  review  tbe  proceed- 
ings of  the  trial'ld  Cal.  130.  If  bail  bas  been  taken, and  is  deemed  suf- 
ficient security  for  ills  appearance,  the  court  may  permit  it  to  stand; 
If  not.  tlie  court  may  oracr  lilm  into  custody,  either  for  tho  purpose 
of  procuring  additional  bail  ur  for  his  deteuiion  until  trial— 35  Cal.  108. 
Where  it.  does  nut  appear  to  tho  court  that  the  prisoner  is  in  fact 
ffuilty  of  any  crimhiaf  offense,  be  must  bo  discharged— 49  Cal.  437;  see 
54id.lU8. 

1490.  When  a  peison  is  imprisoned  or  detained  in 

custody  on  any  criminal  charge,  for  want  of  bail,  sucli 

X>erson  is  entitled  to  a  writ  of  habeas  corpus  for  the  pur* 

X)Ose  of  giving  bail,  upon  averring  that  fact  in  his  petition, 

without  alleging  that  he  is  illegally  confined. 

Writ  for  purpose  of  bail.— Where  application  is  made  to  be  admit- 
ted to  bail  before  iudlctment, inquiry  as  to  guilt  or  hmocence  must  I>e 
confined  to  the  proof  on  which  the  commitment  was  ordered— 1  Hill, 
377;  6Parkeri;r.B.77.  The  indictment  is  conclusive  as  to  the  amount 
of  bail— ID  Cal.  bAo;  1  Bmr.  Tri.  S.O;  3  Wash.  O.  C.  224 ;  4  i'aiker  Cr.  R. 
651:  but  see  34  Ala.  270;  33  111.  4rt7:  20  N.  H.  KiO;  2  Parker  Or.  B.  570; 
43  Hiss.  1 ;  25  Tex.  45.  No  appeal  iiett  froni  an  order  admitting  a  party 
to  baU  on  habeas  corpus— 40  C'al.  627;  see  64  id.  103. 

1491.  Any  judge  before  whom  a  person  who  has  been 
committed  on  a  criminal  charge  may  be  brought  on  a- writ 
of  habeas  corpus,  if  the  same  is  bailable,  may  take  an  un- 
dertaking of  bail  from  such  person  as  in  other  cases,  and 
filo  the  same  in  the  proper  court. 

See  54  Cal.  103. 

1492.  If  a  party  brought  before  the  court  or  judge  on 
the  return  of  the  writ  is  not  entitled  to  his  discharge,  and 
is  not  bailed,  where  such  bail  is  allowable,  the  court  or 
judge  must  remand  him  to  custody  or  place  him  under 
the  restraint  from  which  he  was  taken,  if  the  person  under 
whose  custody  or  restraint  he  was  is  legally  entitled 
thereto. 

See  M  Cal.  103. 

1493.  In  cases  where  any  party  is  held  under  illegal 
restraint  or  custody,  or  any  other  person  is  entitled  to  the 
restraint  or  custody  of  such  party,  the  judge  or  court  may 
order  such  party  to  be  committed  to  the  restraint  or  cus- 
tody of  such  person  as  is  by  law  entitled  thereto. 

Ps2r.  Gqdx.— GO. 
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1494.  Until  judgment  is  given  on  the  retium,  the 
court  or  judge  before  whom  any  party  may  be  brought  on 
such  writ  may  commit  him  to  the  custody  of  the  sheriff 
of  the  county,  or  place  him  in  such  care  or  under  such 
custody  as  his  age  or  circumstances  may  require. 

1495.  No  writ  of  habeas  corpus  can  be  disobeyed  for 
defect  of  form,  if  it  sufBciently  appear  therefrom  in  whose 
custody  or  under  whose  restraint  the  party  imprisoned  or 
restrained  is,  the  officer  or  person  detaining  him,  and  the 
court  or  judge  before  whom  he  is  to  be  brought. 

1496.  No  person  who.  has  been  discharged  by  the  order 
of  the  court  or  judge  upon  habeas  corpus  can  be  again 
imprisoned,  restrained,  or  kept  in  custody  for  the  same 
cause,  except  in  the  following  cases: 

1.  If  he  has  been  discharged  from  custody  on  a  criminal 
charge,  and  is  afterwards  committed  for  the  same  offense, 
by  legal  order  or  process. 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any 
defect  of  the  process,  warrant,  or  commitment  in  a  crim- 
inal case,  the  prisoner  is  again  arrested  on  sufficient 
proof  and  committed  by  legal  process  for  the  same  of- 
fense. 

1497.  When  it  appears  to  any  court  or  judge,  author- 
ized by  law  to  issue  the  writ  of  habeas  corpus,  that  any 
one  is  illegally  held  in  custody,  confinement,  or  restraint, 
and  that  there  is  reason  to  belieye  that  such  person  will 
be  carried  out  of  the  jurisdiction  of  the  court  or  judge 
before  whom  the  application  is  made,  or  will  suffer  some 
irreparable  injury  before  compliance  with  the  writ  of 
habeas  corpus  can  be  enforced,  such  court  or  judge  may 
cause  a  warrant  to  be  issued,  reciting  the  facts,  and  di- 
rected to  the  sheriff,  coroner,  or  constable  of  the  county, 
commanding  such  officer  to  take  such  person  thus  held  in 
custody,  confinement,  or  restraint,  and  forthwith  bring 
him  before  such  court  or  judge,  to  be  dealt  with  accord* 
ing  to  law. 
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1498.  The  court  or  judge  may  also  insert  in  such 
warrant  a  command  for  the  apprehension  of  the  person 
charged  with  such  illegal  detention  and  restraint. 

1499.  The  officer  to  whom  such  warrant  Is  delivered 
must  execute  it  by  bringing  the  person  therein  named 
before  the  court  or  judge  who  directed  the  issuing  of  such 
warrant. 

1500.  The  person  alleged  to  have  such  party  under 
illegal  confinement  or  restraint  may  make  return  to  such 
warrant,  as  in  case  of  a  writ  of  habeas  corpus,  and  the 
same  may  be  denied,  and  like  allegations,  proofs,  and 
trial  may  thereupon  be  had  as  upon  a  return  to  a  writ  of 
habeas  corpus. 

1501.  If  stich  party  is  held  under  illegal  restraint  or 
custody,  he  must  be  discharged;  and  if  not,  he  must  be 
restored  to  the  cftre  or  custody  of  the  person  entitled 
thereto. 

1502.  Any  writ  or  process  authorized  by  this  chapter 
may  be  issued  and  served  on  any  day  or  at  any  time. 

1503.  All  writs,  warrants,  process,  and  subposnas  au- 
thorized by  the  provisions  of  this  chapter  must  be  issued 
by  the  clerk  of  the  court,  and,  except  subpoenas,  must 
be  sealed  with  the  seal  of  such  court,  and  served  and  re- 
turned forthwith,  unless  the  court  or  judge  shall  specify 
a  particular  time  for  any  such  return. 

1504.  All  such  writs  and  process,  when  made  return- 
able before  a  judge,  must  be  returned  before  him  at  the 
county  seat,  and  there  heard  and  determined.  [In  effect 
February  18th,  1880.] 

1505.  If  any  judge,  after  a  proper  application  is  made, 
refuses  to  grant  an  order  for  a  writ  of  habeas  corpus,  or 
if  the  officer  or  person  to  whom  such  writ  may  be  directed 
refuses  obedience  to  the  command  thereof,  he  shall  for- 
feit and  pay  to  the  person  aggrieved  a  sum  not  exceeding 
five  thousand  dollars,  to  be  recovered  by  action  in  any 
court  of  competent  jurisdiction. 
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CHAPTEBIL 

OF  COBONEB8'  INQITB8T8   AND  DUTIES  OF  COBONEBS. 

I  UIO.  Coroner  to  smnmon  Jury  to  Inquire  Into  cause  of  deatb. 

S  1511.  Jurors  to  be  sworn. 

S  1512.  Witnesses  to  be  snmmoned. 

1 1513.  Witnesses  oompeUed  to  attend. 

S  1514.  Verdict  of  jury  in  writing.   Wbat  to  contain* 

S  1515.  Testimony  in  writing,  and  where  filed. 

S  151ft.  Exception. 

S  1517.  Coroner  to  issue  warrant,  when. 

I  1518.  Form  of  warrant. 

S  1519.  How  served. 

1510l    When  a  coroner  is  informed  that  a  person  has 

been  killed,  or  has  committed  suicide,  or  has  suddenly 

died  under  such  circumstances  as  to  afford  a  reasonable 

ground  to  suspect  that  his  death  has  been  occasioned  by 

the  act  of  another  by  criminal  means,  he  must  go  to  the 

place  where  the  body  is,  cause  it  to  be  exhumed  if  it  has 

been  interred,  and  summon  not  less  than  nine  nor  more 

than  fifteen  persons,  qualified  by  law  to  serye  as  jurors, 

to  appear  before  him  forthwith,  at  the  place  where  the 

body  of  deceased  is,  to  inquire  into  the  cause  of  the 

death. 

Inquest.— A  coroner  holding  an  inquest.  Is  In  the  performance  of 
fanctious  Judicial  la  their  character— 44  CaL  458.  After  Inquisition 
f  ouud,  a  second  inquest  cannot  be  held  until  the  first  lias  been  vaca- 
teil,  and  a  new  inquiry  ordered  by  the  court— 4  Farker  Cr.  B.  819.  See 
l*oL  Code,  S&  4285, 4m 

1511.  When  six  or  more  of  the  jurors  attend,  they 
must  be  sworn  by  the  coroner  to  inquire  who  the  person 
was,  and  when,  where,  and  by  what  means,  he  came  to 
his  death,  and  into  the  circumstances  attending  his  death; . 
and  to  render  a  true  verdict  thereon,  according  to  the 
evidence. offered  them,  or  arising  from  the  inspection  of 
the  body. 
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1512.  Coroners  may  issue  sabpcenas  for  witnesses, 
returnable  forthwith,  or  at  such  time  and  place  as  they 
may  appoint,  which  may  be  served  by  any  competent 
}>er8on.  They  must  summon  and  examine  as  witnesses 
every  person  who,  in  their  opinion,  or  that  of  any  of  the 
jury,  has  any  knowledge  of  the  facts,  and  may  summon  a 
surgeon  or  physician  to  inspect  the  body,  and  give  a  pro- 
fessional opinion  as  to  the  cause  of  the  death. 

1513.  A  witness  served  with  a  subpoena  may  be  com- 
pelled to  attend  and  testify,  or  punished  by  the  coroner 
for  disobedience,  in  like  manner  as  upon  a  subpoena  issued 
by  a  justice  of  the  peace. 

1514.  After  inspecting  the  body  and  hearing  the  testi- 
mony, the  jury  must  render  their  verdict,  and  certify  the 
same  by  an  inquisition  in  writing,  signed  by  them,  and 
setting  forth  who  the  person  killed  is,  and  when,  where, 
and  by  what  means,  he  came  to  his  death;  and  if  he  was 
killed,  or  his  death  occasioned  by  the  act  of  another,  by 
criminal  means,  who  is  guilty  thereof. 

1515.  The  testimony  of  the  witnesses  examined  be- 
fore the  coroner's  jury  must  be  reduced  to  writing  by  the 
coroner,  or  under  his  direction,  and  forthwith  filed  by 
him,  with  the  inquisition,  in  the  office  of  the  clerk  of  the 
Superior  Court  of  the  county.    [In  effect  April  12th,  188a] 

1516.  If,  however,  the  person  charged  with  the  com- 
mission of  the  offense  is  arrested  before  the  inquisition 
can  be  filed,  the  coroner  must  deliver  the  same,  with  the 
testimony  taken,  to  the  magistrate  before  whom  such 
person  may  be  brought,  who  must  return  the  same,  with 
the  depositions  and  statement  taken  before  him,  to  tlie 
office  of  the  clerk  of  the  Superior  Court  of  the  county. 
[In  effect  April  12th,  1880.] 

x517.  If  the  jury  find  that  the  person  was  killed  by 
another,  under  circumstances  not  excusable  or  justifiable 
by  law,  or  that  his  death  was  occasioned  by  the  act  of 
another  by  criminal  means,  and  the  party  committing 
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the  act  is  ascertalDed  by  the  inquisition,  and  is  not  in 
cnstody,  the  coroner  mast  issue  a  warrant,  signed  by  him, 
with  his  name  of  office,  into  one  or  more  counties,  as  may 
be  necessary  for  the  arrest  of  the  person  charged. 

1518.  The  coroner's  warrant  must  be  in  substantially 
the  following  form: 

"  County  of  — . 
"The  People  of  the  State  of  Ccdifomia  to  any  sheriff,  con- 
stable,  marshal,  or  policeman  in  this  State: 

'*  An  inquisition  having  been  this  day  found  by  a  cor- 
oner's jury  before  me,  stating  that  A.  B.  has  come  to  his 
death  by  the  act  of  G.  D.,  by  criminal  means,  (or  as  the 
case  may  be,  as  found  by  the  inquisition)  you  are  there- 
fore commanded  forthwith  to  arrest  the  above  named  G. 
D.  and  take  him  before  the  nearest  or  most  accessible 
magistrate  in  this  county. 

**  Given  under  my  hand  this day  of  ,  a.  tk 

eighteen  — .    E.  F.,  Goroner  of  the  oounty  of " 

1519.  The  coroner's  warrant  may  be  served  in  any 
county,  and  the  officer  serving  it  must  proceed  thereon, 
in  all  respects,  as  upon  a  warrant  of  arrest  on  an  informa- 
tion before  a  magistrate,  except  that  when  served  in  an- 
other county  it  need  not  be  indorsed  by  a  magistrate  of 
that  county. 
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CHAPTER  ni. 

OF   8BAACH-WABRANTB. 

S  182S.  SearelHwammt  defined. 

S  1824.  Upon  wbat  ground  It  may  issue. 

S  1525.  It  cannot  be  Issued  but  upon  probable  cause,  ete. 

S  1528.  Magistrates  must  examine,  on  oath,  complainant,  ete* 

S  1527.  Depositions,  what  to  contain. 

S  1528.  When  to  issue  warrant. 

S  1529.  Form  of  warrant. 

S  1530.  By  whom  served. 

i  1581.  Officer  may  break  open  door,  etc.,  to  execute  warrant. 

S  1532.  Ifay  break  open  door,  etc^to  liberate  person  acting  In  his  ald« 

S  1533.  When  warrant  may  be  served  in  the  night. 

S  1534.  Within  wliat  time  warrant  must  be  executed. 

S  1585.  Officer  to  give  receipt  for  property  taken. 

S  1536.  Property,  how  disposed  of. 

S  1537.  Betum  of  warrant  and  inventory  of  property  taken* 

S  1538.  Copy  of  inventory,  to  whom  delivered. 

i  1539.  Proceedings,  if  grounds  of  warrant  are  controverted. 

S  1540.  Property,  when  to  be  restored. 

S  154L  Depositions,  warrants,  etc.,  to  be  returned  by  magistrate  to 

County  Court. 

S  1542.  Search  of  defendant  In  presence  of  magistrate. 

1523.  A  search-warrant  is  an  order  in  writing,  in  the 
name  of  the  jieople,  signed  by  a  magistrate,  directed  to  a 
peace  officer,  commanding  him  to  search  for  personal 
j^roperty,  and  bring  it  before  the  magistrate. 

1524.  It  may  be  issued  upon  either  of  the  following 
grounds : 

1.  When  the  property  was  stolen  or  embezzled;  in 
which  case  it  may  be  taken  on  the  warrant»'from  any- 
place in  which  it  is  concealed,  or  from  the  possession  of 
the  person  by  whom  it  was  stolen  or  embezzled,  or  from 
any  person  in  whose  possession  it  may  be. 

2.  When  it  was  used  as  the  means  ofpommitting  a 
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felony;  in  which  case  it  maybe  taken  on  the  warrant 
from  the  place  in  which  it  is  concealed,  or  from  the  pos- 
session of  the  person  by  whom  it  was  used  in  the  com- 
mission of  the  offense,  or  from  any  person  in  whose 
possession  it  may  be. 

3.  When  it  is  in  the  possession  of  any  person  with  the 
intent  to  use  it  as  the  means  of  comrnitting  a  public  of- 
fense, or  in  the  possession  of  another  to  whom  he  may 
haye  delivered  it  for  the  purpose  of  concealing  it  or  pre- 
venting its  being  discovered;  in  which  case  it  may  be 
taken  on  the  warrant  from  such  person,  or  from  any  place 
occupied  by  him  or  under  his  control,  or  from  the  posses- 
sion of  the  person  to  whom  he  may  have  so  delivered  it. 

1525.  A  search-warrant  cannot  be  issued  but  upon 
probable  cause,  supported  l^y  affidavit,  naming  or  de- 
scribing the  person,  and  particularly  describing  the  prop- 
erty and  the  place  to  be  searched. 

1526.  The  magistrate  mus«(  before  issuing  the  war- 
rant, examine  on  oath  the  complainant,  and  any  witnesses 
he  may  produce,  and  take  their  depositions  in  writing, 
and  cause  them  to  be  subscribed  by  the  parties  making 

them. 

Oath.— A  search-warrant  may  be  iBsaed^on  oath,  where  property  has 
been  secreted— 1  DowL  A  B.  97.   See  ante,  S  U24. 

1527.  The  deposftions  must  set  forth  the  facts  tending 
to  establish  the  gn^ounds  of  the  application,  or  probable 
cause  for  believing  that  they  exist. 

1528.  If  the  magistrate  is  thereupon  satisfied  of  the 
existence  of  the  grounds  of  the  application,  or  that  there 
is  probable  cause  to  believe  their  existence,  he  must  issue 
a  search-warrant,  signed  by  him  with  his  name  of  office, 
to  a  peace  officer  in  his  county,  commanding  him  forth- 
with to  search  the  person  or  place  named,  for  the  property 
specified,  and  to  bring  it  before  the  magistrate. 

1529.  The  warrant  must  be  in  substantially  the  fol- 
lowing form: 
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"County  of , 

**  The  People  of  the  State  of  California  to  any  theriff^  con/* 
stable,  marshal,  or  policeman  in  the  county  of : 

*'  Proof,  by  affidavit,  having  been  this  day  made  before 
me  by  (naming  every  person  whose  affidavit  has  been 
taken),  that  (stating  the  grounds  of  the  application,  ac- 
cording to  section  one  thousand  five  hundred  and  twenty- 
five,  or  if  the  affidavit  be  not  positive,  that  there  is  proba- 
ble cause  for  believing  that  (stating  the  ground  of  the 
application  in  the  same  manner),  you  are  therefore  com- 
manded, in  the  day-time  (or  at  any  time  of  the  day  or 
night,  as  the  case  may  be,  according  to  section  one  thou- 
sand five  hundred  and  thirty-three),  to  malce  immediate 
search  on  the  person  of  G.  D.  (or  in  the  house  situ- 
ated  ,  (describing  it  or  any  other  place  to  be  searched, 

with  reasonable  particularity,  as  the  case  may  be)  for  the 
following  property  (describing  it  with  reasonable  par- 
ticularity); and  if  you  find  the  same  or  any  part  thereof » 
to  bring  it  forthwith  before  me  at  (stating  the  place). 

"Given  under  my  hand,  and  dated  this day  of 

—  ,  A.  D.  eighteen • 

"E.  F.,  Justice  of  the  Peace"  (or  as  the  case  may 

be).  , 

Beqnisites  ot—lt  shonld  ^;>eclfy  the  place,  the  person,  and  the  tblng 
to  be  foiina-38  Me.  30:  47  N.  H.  544;  2  Met.  829;  S  AUen,  §10;  6  id.  506; 
IS  id.  62;  8  Gray,  639;  13  id.  454;  1  Conn.  40;  2Iowa,ltfd. 

It  most  accnrately  specify  the  building  to  be  searched— 109  Mass. 


can.  any*  other  article  than  thai  specified  be  searched  for,  unless  to 
substantiate  proof  of  the  felony— 0  Dowl.  A  B.  224;  6  Barn.  &  0. 232. 

1530.  A  search-warrant  may  in  all  cases  be  served  by 
any  of  the  officers  mentioned  in  its  directions,  but  by  no 
other  person,  except  in  aid  of  the  officer  on  his  requiring 
it,  he  being  present  and  acting  in  its  execution. 

1531.  The  officer  may  break  open  any  outer  or  inner 
door  or  window  of  a  house,  or  any  part  of  a  house,  or  any- 
thing therein,  to  execute  the  warrant,  if,  after  notice  of 
his  authority  and  purpose,  he  is  refused  admittance. 


U  1538-7  SBABCH*WABBANTB.  506 

Bnakiaf  mnd  anterinf.— The  boose  may  be  broken  open  to  execute 
tbe  wAnrnot,  in  ease  of  a  felony,  but  admittance  most  first  be  aaked 

Sid  refiwed^lSO  HUt/u  180.    Tbe  keys  ought  to  be  first  demaaded-41 
e.2M. 

1532.  He  may  break  open  any  outer  or  inner  door  or 
window  of  a  house,  for  tbe  purpose  of  liberating  a  person 
who,  having  entered  to  aid  him  in  tbe  execution  of  the 
warrant,  is  detained  therein*  or  when  necessary  for  his 
own  liberation. 

1533.  The  magistrate  must  insert  a  direction  in  the 
warrant  that  it  be  served  in  the  day-time,  unless  the  affi- 
davits are  positive  that  the  property  is  on  the  person  or 
in  the  place  to  be  searched,  in  which  case  he  may  insert  a 
direction  that  it  be  served  at  any  time  of  the  day  or  night. 

1934.  A  search-warrant  must  be  executed  and  re- 
turned to  the  magistrate  who  issued  it  within  ten  days 
after  its  date;  after  the  expiration  of  this  time  the  war- 
rant, unless  executed,  is  void. 

1535.  When  the  officer  takes  property  under  the  war- 
rant, he  must  give  a  receipt  for  the  property  taken  (si>6ci- 
fying  it  in  detail)  to  the  person  from  whom  it  was  taken 
by  him,  or  in  whose  possession  it  was  found;  or  in  the  ab- 
sence of  any  person,  he  must  leave  it  in  the  place  where 
he  found  the  property. 

^  '  1536.  When  the  property  is  delivered  to  the  magis- 
trate, he  must,  if  it  was  stolen  or  embezzled,  dispose  of  it 
as  provided  in  sections  one  thousand  four  hundred  and 
eight  to  one  thousand  four  hundred  and  thirteen,  inclusive. 
If  it  was  taken  on  a  warrant  issued  on  the  grounds  stated 
in  the  second  and  third  subdivisions  of  section  one  thou- 
sand five  hundred  and  twenty-four,  he  must  retain  it  in 
his  possession,  subject  to  the  order  of  the  court  to  which 
he  is  required  to  return  the  proceedings  before  him,  or  of 
any  other  court  in  which  the  offense  in  respect  to  which 
the  property  taken  is  triable. 

1537.  The  officer  must  forthwith  return  the  warrant 
to  the  magistrate,  and  deliver  to  him  a  written  inventory 
of  the  property  taken,  made  publicly  or  in  the  presence 
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of  the  person  from  whose  possession  it  was  taken,  and  of- 
tbe  applicant  for  the  warrant,  if  they  are  present,  verified 
1)7  the  affidavit  of  the  officer  at  the  foot  of  the  inventory, 
and  taken  before  the  mafl^istrate  at  the  time,  to  tbe  follow- 
ing effect:  "I,  R.  S.,  the  officer  by  whom  this  warrant 
was  executed,  do  swear  that  the  above  inventory  con- 
tains a  true  and  detailed  account  of  all  the  property  taken 
by  me  on  the  warrant." 

1538.  The  mafj^strate  must  thereupon,  if  required,  de- 
liver a  copy  of  the  inventory  to  the  person  from  whose 
possession  the  property  was  taken,  and  to  the  applicant 
for  the  warrant. 

1539.  If  the  grounds  on  which  the  warrant  was  issueJ^^ 
be  controverted,  he  must  proceed  to  take  testimony  in  re- 
lation thereto,  and  the  testimony  of  each  witness  must  bo 
reduced  to  writing  and  authenticated  in  the  manner  pre- 
scribed in  section  eight  hundred  and  sixty-nine.  ^< 

1540.  If  it  appears  that  the  property  taken  Is  not  the 
same  as  that  described  in  the  warrant,  or  that  there  is  no 
probable  cause  for  believing  the  existence  of  the  grounds 
on  which  the  warrant  was  issued,  the  magistrate  must 
cause  it  to  be  restored  to  the  person  from  whom  it  was 
taken. 

1541.  The  magistrate  must  annex  together  the  dep- 
ositions, the  search-warrant  and  return,  and  the  inven- 
tory, and  return  them  to  the  next  term  of  the  county  court 
having  power  to  inquire  into  the  offenses  in  respect  to 
which  the  search-warrant  was  issued,  at  or  before  its 
opening  on  the  first  day. 

1542.  When  a  person  charged  with  a  felony  is  sup- 
posed by  the  magistrate  before  whom  he  is  brought  to 
have  on  his  person  a  dangerous  weapon^  or  anything 
which  may  be  used  as  evidence  of  the  commission 
of  the  offense,  th6  magistrate  may  direct  him  to  be 
searched  in  his  presence,  and  the  weapon  or  other  thing 
to  be  retained^  subject  to  his  order,  or  to  the  order  of  the 
court  in  which  the  defendant  may  be  tried.  <  >  / 
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CHAPTEB  IV 

VBOCBKDZirOl  AOAIXBT  FUaiTIVBS  FBOH  JUSTICE. 

1 1M7.  Bewards  for  tbe  apprebenslon  of  fngltlTes  flrom  Josttce. 

I  IS4S,  FngltlTes  from  another  State,  when  to  be  dellTered  up. 

1 1IU9.  Magistrate  to  Issne  warranto 

i  1&60.  Proceedings  for  the  arrest  and  commitment  of  the  penoo 

charged. 

S  1S51.  When  and  for  what  time  to  be  eommitted. 

S  1592.  His  admission  to  baU. 

S  U6>.  Magistrate  most  notify  district  attomey  of  the  arrest. 

S  1554.  Dnty  of  the  district  attorney. 

I  1556.  Persdn  arrested,  when  to  be  discharged. 

S  ISfld.  Magistrate  to  return  his  proceedings  to  Snperf  or  Cbort. 

S  1557.  FngltlTes  from  this  State— accounts. 

S  1558.  No  fee  to  be  paid  to  public  officer  pmeorlng  surrender. 

1 547.  The  governor  may  offer  a  rewarcU'not  exceeding 
one  thousand  dollars,  payable  oat  of  the  general  fund,  for 
the  apprehension^ 

1.  Of  any  convict  who  has  escaped  from  the  State 
prison;  or, 

2.  Of  any  person  who  has  committed,  or  is  charged  with 
the  commission  of,  an  offense  punishable  with  death. 

1548.  A  person  charged  in  any  State  of  the  United 
States  with  treason,  felony,  or  other  crime,  who  flees  from 
justice  and  is  found  in  this  State,  must,  on  demand  of  the 
executive  authority  of  the  State,  from  which  he  fled,  be 
delivered  up  by  the  governor  of  this  State,  to  be  removed 
to  the  State  having  jurisdiction  of  the  crime. 

Demand  for  surrender.— To  justify  the  arrest  and  delivery  of  the 
fugitive,  it  is  uecessary  that  tlie  cbargo  of  criminality  shall  liave  been 
made  in  the  State  fleinanding  him,  in  fonn  of  an  Indictment,  Informa- 
tion, affidavit,  or  other  accusation  Icnown  to  the  laws  of  the  State— 26 
Iowa,  391;  6ii  N.  Y.  182;  9  Wend.  21d;  3  McLean,  121;  1  Sand.  701. 

The  process  of  extradition  is  only  authorized  upon  demuid  of  the 
executive  of  such  other  State,  and  where  a  criminal  charge  is  actually 

I »endinK  against  an  aileced  fugitive  in  tlie  State  making  tlie  demand— 
9  Cal.  434;  10  Serg.  &  R.  125;  56  M.  Y.  182.   It  is  not  necessary  that  a 
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copy  of  the  indictment  shonld  accompany  the  demand;  It  is  sufficient 
If  it  Is  referred  to  in  the  wrlt-7  Ind.  (Ill ;  29  id.  10. 

The  requisition  or  proceeding  must  show  that  the  alleged  crime 
was  committed  within  the  Jorisdictlon  of  the  State  making  the  appli- 
cation—3  McLean,  121 :  and  the  charge  must  be  positive,  not  on  in- 
formation  or  belief— id.  The  affidavit  must  show  that  the  supposed 
culprit  has  fled  from  Justice  iu  one  State,  and  has  taken  ref ugo.  or  Is 
found,  in  another— 3  McLean,  121:  13  West.  Jur.  15.  It  is  not  ucccs- 
sary  that  the  affidavit,  upon  which  the  requisition  issued,  shonld  sot 
forth  the  crime  chaiged  with  all  legal  exactness—^  Oal.  237;  nor  that 
the  prisoner  is  "a  fugitive  frumjustlce";  that  he  commitced  the 
crime,  and  then  secretly  fled,  Is  sufaclent— 5  Cal.  237. 

When  the  requisition  certiiies  that  the  affidavit  is  ''duly  authenti- 
cated accordlii^^  to  the  laws"  of  said  State,  it  is  sufficient— 5  cal.  237. 
The  governor  of  a  State  issuing  the  requisition  for  tho  fugitive  Is  the 
only  proper  Judge  of  the  authenticity  or  the  affidavit— 5  Cal.  237. 

Interstate  extradition.— Certain  of  the  colonies,  before  tho  declara* 
tlon  of  independence,  pledged  their  faith  to  each  otber  that  on  tho  es- 
cape of  a  fugitive  from  Justice,  the  colony  wherein  lie  should  be  found 
should,  upon  the  certificate  of  two  magistrates  of  the  Jurisdiction 
from  which  he  escaped,  forthwith  grant  a  wan-ant  for  bis  arrest,  tuxd 
deliver  him  into  the  hands  of  the  officers,  or  other  persons  In  pursuit 
of  him— 24  How.  C6;  id.  101 ;  10  Serg.  &  B.  120;  2  Wintb.  Hist,  of  Mass. 
121, 126.  And  the  thirteen  colonleslu  tho  articles  of  confederatiou  in- 
cluded a  similar  but  more  explicit  provision  for  ttio  extradition  of 
criminals— 24  How.  tiG;  id.  102.  Afterward,  upon  the  adoption  of  the 
Constitution  of  the  United  States,  the  same  provision  was  litoraily  in- 
cluded therein, "  high  misdemeanor"  being  substituted  for  tlie  word 
"  crime,"  including  every  offense  made  punishable  ijy  the  law  of  the 
Stato  in  which  it  was  committed— Id.;  4J  Ind.  123.  The  provision  of 
the  Constitution  of  the  United  States  rendered  absoluto  tho  duty  to 
surrender  crlmmals  by  one  State  to  another,  which,  beforo  that,  was 
entirely  a  matter  of  comity  and  in  tiie  discretion  of  tlie  State  au- 
thorities—24  How.  CO;  10  Peters. 633;  141d.fi40;  17  Mass.  514;  10  Serg.  & 
B.  125;  2  Brock.  493;  2  Sand.  4U2;  7  Am.  Law  Bec0rd,212;  16  Wail.  3o6. 

Offenses  xoade  punishable  by  the  laws  of  the  State  where  the  act 
chargred  is  committed,  come  within  the  meaning  of  tho  Constitutional 
provision— 24  How.  (Mi;  32  N.  .J.  L.  141 ;  Phill.  N.  0.  57 :  1  Sand.  7Ul ;  31  \U 
279;  112  Mass.  40J;  leaving  no  discretion  with  the  State  on  which  the 
demand  is  made— 24  How.  66. 

The  provisions  of  tho  Constitution  are  not  intended  for  the  benefit 
of  private  persons,  and  may  not  bo  resorted  to  for  the  purpose  of 
bringing  a  tlebtor  within  the  jurisdiction— 6  Wis.  42;  2  Suncl.  717;  3 
Paige,  814:  37  IIuw.  I'r.  235.   Tho  coiu*ts  of  the  United  States  have  full 

Sower  and  jurisdiction  over  cases  of  thi»nature— 3  McLean,  IJI.  Un- 
er  the  Constitution,  the  Intercourse  with  foreign  powers ii  vested  ex- 
clusively in  the  United  States  government,  and  States  have  no  au- 
thority to  grant  or  cause  the  extradition  of  one  of  its  citizens  on 
demand  of  a  foreign  power— 50  N.  T.  321;  14  Peters,  540;  see  3  Wash. 
G.  C.  646;  4  id.  656. 

1549.  A  magistrate  may  issue  a  warrant  for  the  ap» 
prehension  of  a  person  so  charged,  who  flees  from  justice 

and  is  found  in  this  State. 

Warrant  for  arrest.— The  proceeding  must  be  such  as  Is  usual  in 
similar  charges  against  residents,  and  the  warrant,  indictment,  and 
demand  must  specify  the  nature  of  the  crime  charged— 49  Cal.  436;  10 
8ezg.  &  B.  125;  28  Ind.  450;  66  M.  Y.  182. 

F3EK.  Cods.— 51« 
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Thib  only  authority  as  to  the  extradition  of  eriminUs,  Is  derived 
from  the  national  Constitution,  and  if  the  proceeding  be  not  in  con- 
formity thereto,  eztradltiou  cannot  be  enforced--49  Cal.  4S5;  S  M<A.ean, 
121;  28Towa,391:  9  Wend.  213 j  1  8and.  701;  6  Wis.  45;  56  N.  Y.  Ift!;  9 
Tex.  €35;  see  6  Peters,  761 ;  4  Wash.  C.  C.  STL 

A  person  cannot  be  drrestdd,  unless  a  nrdsecution  has  been  com- 
menced and  is  i)endliur  sgaiust  Itim  in  tlie  State  having  Jurisdiction  of 
the  offense-49  Cal.  437. 

A  State  law  for  the  soiteuder  off  fngltiveB  from  justice,  is  not  Ul- 
constitutioual-49  CaL  434;  id.  436. 

1550.  The  proceedings  for  the  arrest  and  commitment 
of  a  person  chained  are,  in  all  respects,  similar  to  those 
provided  in  this  Code  for  the  arrest  and  commitment  Of 
a  person  charged  with  a  public  offense  conmiltted  in  this 
State»  except  that  an  exemplified  copy  of  an  indictment 
found,  or  other  judicial  proceedings  had  against  him,  in 
the  State  in  which  he  is  charged  to  have  committed  the  of- 
fense, may  be  received  as  evidence  before  the  magistrate. 

Proceeding  for  arrest— A  State  may  provide  for  the  arrest  and 
detention  of  ru^rltives  from  justice  l>efore  the  requisition  has  arrived, 
and  mar  accompany  the  act  for  the  arrest  by  as  many  conditions  as  to 
the  mode  of  arrest  and  examination  as  it  sees  fit,  and  such  act  must 
be  strictly  complied  with— 51  CaL  287.   An  officer  armed  with  civil 

Erocess  cannot  take  a  person  from  the  hands  of  anottier  officer  who 
olds  him  on  a  warrant  issued  on  a  criminal  charge— 51  CaL  288. 

The  courts  possess  no  power  to  control  the  executive  discretion 
In  surrendering  fusfTtives  trom  Justice,  yet,  having  acted,  that  discre- 
tion may  be  examined  into  in  every  case  where  the  liberty  of  the 
subject  Is  involved~6  CaL  237.  The  sufficiency  of  the  charges  and 
regularity  of  the  proceedings  may  be  examined  into  on  habeas  corpos 
-5  CaL  237;  66  N.  Y.  182;  9Tex.  635;  14  Abb.  Pr.  N.  8.  333;  10  Wend. 
686. 

I 

1551.  If,  from  the  examination,  it  appear  that  the 
accused  has  committed  the  crime  alleged,  the  magistrate), 
by  warrant  reciting  the  accusation,  must  commit  him  to 
the  proper  custody  in  his  county,  for  such  time,  to  be 
specified  in  the  warrant,  aa  the  mi^trate  may  deem 
reasonable,  to  enable  the  arrest  of  the  fugitive  under  the 
warrant  of  the  executive  of  this  State,  on  the  requisition 
of  the  executive  authority  of  the  State  in  which  he  com- 
mitted the  offense,  unless  he  gives  bail  as  provided  in  the 
next  section,  or  until  he  is  legally  dischazged. 

Oommitment— The  law  authorizing  the  arrest  of  a  fugitive  befort 
a  demand  for  his  surrender,  and  his  detention  for  a  reasonable  time 
to  afford  an  opportimlty  for  executive  demand,  is  not  in  conflict  vrUM 
art.  4,  S  2,  of  the  Constitution  of  the  United  States— 49  CaL  487. 
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Tba  State  on  which  the  demanil  is  made  Is  not  bound  to  deliver 
np  the  offender  until  Its  own  laws  are  satlsfled— 61  How.  l*r.  422.  One 
State  cannot  enforce  the  penal  or  crimlual  laws  ofanotber,  or  pnnls  h 
offenses  agaln<«t  another  State  or  sovereignty— 10  wheat.  66;  id.  123;  U 
Johns.  838;  8  Dutch.  499;  17  Mass.  616, 51S;  TajTl.  iV.  C.)  tt6;  14  Vt.  867; 
4  Humph.  466. 

1552.  The  magistrate  may  admit  the  person  arrested 
to  bail  by  .an  undertaking  with  sufficient  securities,  and 
in  such  sum  as  he  deems  proper,  for  his  appearance  be- 
fore him  at  a  time  specified  in  the  undertaking,  and  for 
his  surrender  to  arrest  upon  the  warrant  of  the  governor 
of  this  State. 

1553.  Inmiediately  upon  the  arrest  of  the  person 
(diarged,  the  magistrate  must  glTe  notice  thereof  to  the 
district  attorney  of  the  county. 

1554.  The  district  attorney  must  immediately  there- 
alter  give  notice  to  the  executive  authority  of  the  State, 
or  to  the  prosecuting  attorney  or  presiding  judge  of  the 
court  of  the  city  or  county  within  the  State  having  juris- 
diction of  the  offense,  to  the  end  that  a  demand  may  be 
made  for  the  arrest  and  surrender  of  the  person  charged. 

1555.  The  person  arrested  must  be  discharged  from 
custody  or  bail,  unless,  before  the  expiration  of  the  time 
designated  in  the  warrant  or  undertaking,  he  is  arrested 
under  the  warrant  of  the  governor  of  this  State. 

Person,  when  disoharged.->When  a  person  is  arrested  before  a  de- 
mand for  his  surrender  has  been  made,  he  is  entitled  to  his  dis- 
charge, if  after  his  examination  has  commenced  it  is  nostponed 
against  his  consent  for  a  longer  period  than  that  mentioned  in|  861  of 
ihis  Code-61  Gal.  288. 

1556.  The  magistrate  must  return  his  proceedings  to 
the  Superior  Court  of  the  county,  which  must  thereupon 
inquire  into  the  cause  of  the  arrest  and  detention  of  the 
person  charged,  and  if  he  is  in  custody,  or  the  time  of  his 
arrest  has  not  elapsed,  it  may  discharge  him  from  deten- 
tion, or  may  order  his  undertaking  of  bail  to  be  canceled, 
or  may  continue  his  detention  for  a  longer  time,  or  re- 
admit him  to  bail,  to  appear  and  surrender  himself  with- 
in a  time  specified  in  the  undertaking.  [In  effect  April 
a2th,  1880.] 
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1557.  When  the  govemorof  this  State,  In  the  exercise 
of  the  authority  conferred  hy  section  two,  article  foor,  of 
the  Constitution  of  the  United  States,  or  by  the  laws  of 
this  State,  demands  from  the  executive  authority  of  any 
State  of  the  United  States,  or  of  any  foreign  government, 
the  surrender  to  the  authorities  of  this  State  of  a  fugitive 
from  justice,  who  has  been  found  and  arrested  in  such 
State  or  foreign  government,  the  accounts  of  the  i>erson 
employed  by  him  to  bring  back  such  fugitive  must  be 
audited  by  the  board  of  examiners,  and  paid  out  of  the 
State  treasury. 

The  iauot  that  a  fngitiTa  from  Justice  has  not  been  heard  from  for 
sixteen  months,  and  that  be  was  a  passenger  on  a  particular  vessel 
bound  for  a  specified  port,  aiid  tbat  neither  the  vestiel  or  crew  bad 
ever  been  heard  from,  is  not  suf&clent  to  raise  a  legai  presumption  of 
his  death-S  CaL  65. 

1558.  Ko  compensation,  fee,  or  reward  of  any  kind 
can  be  paid  to  or  received  by  a  public  officer  of  this  State, 
or  other  person,  for  a  service  rendered  in  procuring  from 
the  governor  the  demand  mentioned  in  the  last  section, 
or  the  surrender  of  the  fugitive,  or  for  conveying  him  to 
this  State,  or  detaining  him  therein,  except  as  provided 
for  in  such  section. 
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CHAPTER  V. 

MJaCKLLAXBOVS  PBOVISIOyS  BESPECTIXQ  SPECIAL  PSOCXEQ- 
INOS  OF  ▲  CRIMINAL  NATURE. 

1 1562.  Parties  to  special  proceedings*  how  designated. 
S  1563.   Entitling  affidavits. 
S  1564.   Subpoenas. 

1562.  The  party  pronecnting  a  sp^^clal  proceeding  of  a 
criminal  nature  is  designated  in  this  Code  as  the  com- 
plainant, and  the  adverse  party  as  the  defendant. 

1563.  The  provisions  of  section  one  thousand  four 
hundred  and  one,  in  respect  to  entitling  afiSdavits,  are 
applicable  to  such  proceedings. 

1564.  The  courts  and  magistrates  before  whom  such 
proceedings  are  prosecuted,  may  issue  subpoenas  for  wit- 
nesses, and  punish  their  disobedience  in  the  same  manner 
as  in  a  criminal  action.  *" 
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Prooaedings  for  bringini;  Persons  imprisoned  in 
the  State  Prison,  or  tbe  Jail  of  another  Connty, 
before  a  Court. 

i  1B97.  Penons  ImprlMoed  in  anotlier  coontTt  how  broaglit  before  s 
oeort. 

1567.  When  it  is  neoessaiy  to  have  a  person  impris- 
oned in  the  State  prison  brought  before  any  court,  or  a 
person  imprisoned  in  a  oonnty  jail  brought  before  a  court 
sitting  in  another  county,  an  order  for  that  purpose  may 
be  made  by  the  court,  and  executed  by  the  sheriff  of  the 
county  where  it  is  made. 
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TITLE  XIV. 

Dispositioii  of  Fiiiea  and  Forfettnres. 

S  IffTO.  Flnet  and  f orteltnres,  how  dispoied  of. 

1570.  All  fines  and  forfeitures  collected  in  any  court, 
except  Police  Courts,  must  be  applied  to  the  pajrment  of 
the  costs  of  the  case  in  which  the  fine  is  imposed  or  the 
forfeitore  incurred;  and  after  such  costs  are  paid,  the 
residue  must  be  paid  to  the  county  treasurer  of  the  county 
in  which  the  court  is  held.    [ApproTed  March  30th,  1874; 

in  effect  July  1st,  1874.] 

Hie  meaning  of  jS  240, 1457,  and  this  section,  eonstmed  togetber.  Is 
ttat  toit  Uie  crime  of  asHault  the  def  eudant  may  be  fined  not  exceeding 
five  httodred  dollars,  aud  In  addition  be  adjudged  to  pay  the  costs  of 
the  proceeding;  aud  the  iia>'iueut  of  the  fine,  but  not  oi  the  costs,  may 
be  enforced  by  Iniiirisottmeut— 45  GaL  14ft. 


PART  III. 


THE  STATE  PBISON  AND  COUNTY  JAILS. 

(${1073-1614.) 
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TITLE  L 

Of  the  State  Prison  and  the  Disoharge  of  Prls- 
onera  therefrom  before  their  Term  of  Service 


Chap.  L    Of  the  State  Prison,  {{  157d-S7. 

n.     QV  THB  DlSCKABGA  OF  PbDOKEBS  BXFOBB  TBB 
BXPOATIOH   OF    XHEIB    XSBli  OF  SbBYICB, 


1573^  8TATB  PRBOir.  A3 


CHAPTER  L 

OF  THX  8TATB  FBI90V. 

S  157S.  Under  the  eharse  and  control  of  a  board  of  dlrecton. 

S  1974.  President  pro  tern  of  Senate,  when  to  act  as  dlrecttir. 

f  15'jk.  Compensatton  of  directors. 

S  1576.  Board  must  adopt  ndes  and  rcffolatlons. 

S  1577.  Board  may  appoint  warden  and  other  offloers. 

S  1578.  Duties  of  clerk  and  other  ofBoen. 

S  1579.  Blontbljr  reports  of  offloers. 

S  1580.  Boartl  must  keep  accounts  and  report  to  the  goTemor. 

S  1581.  Personsconricted  of  offenses  against  the  United  States. 

S  1582.  Disposition  of  insane  prisoners. 

S  I58S.  State  prison  fund. 

f  1584.  State  prison  fund,  how  disbursed. 

S  1585.  Boanl  cannot  contract  debts. 

S  1586.  Compensation  for  transportntlnn  of  conrlcta. 

S  1587.  Contract  to  be  glren  at  public  lotting. 

1573.  The  State  priaon  is  under  the  chaff^e,  eo&trol, 
and  superintendence  of  a  board  of  directors,  consisting 
of  a  governor,  lieutenant  governor,  and  secretary  of 
state. 

1574.  In  case  of  a  vacancy  in  the  office  of  lieutenant 
governor,  the  president  pro  tern,  of  the  Senate  may  per- 
form the  duties  and  receive  the  compensation  provided 
for  the  lieutenant  governor. 

1575.  The  board  of  directors  are  to  receive  the  sum  of 
seventy-five  dollars  per  month  each,  for  expenses  in- 
curred by  them;  in  addition  to  which  the  lieutenant  gov- 
ernor is  paid  the  sum  of  ten  dollars  per  day  for  each  day's 
services  rendered  in  the  performance  of  any  duty  at  the 
prison. 

1576.  The  board  must  adopt  rules  and  regulations  for 
the  discipline  of  prisoners  and  the  government  of  the 
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prison,  which  rules  mast  be  printed,  and  copies  thereof 
furnished  to  every  officer  appointed  by  the  board. 

1577.  The  board  may  appoint  a  warden,  clerk,  and 
Bach  other  officers  as  may  be  necessary  for  the  manage- 
ment and  safe-keeping  of  the  prisoners. 

1578.  The  clerk  mast  keep  a  record  of  the  transac- 
tions of  the  board,  and  he  and  the  warden  and  other 
officers  appointed  must  perform  snch  other  daties  as  are 
reqaired  by  the  board,  or  the  rales  and  regulations 
adopted  thereby. 

1579.  The  warden  and  other  officers  appointed  must 
make  a  monthly  report  to  the  board,  which  must  contain 
a  statement  of  business  done  and  transactions  bad  in 
their  several  departments. 

1580.  The  board  must  keep  correct  accounts  of  all 
fands  received  from  proceeds  of  convict  labor,  and  appro- 
priate such  funds  to  the  maintenance  of  the  convicts  and 
to  the  payment  of  prison  expenses,  and  must  make  a  full 
report  to  the  governor  on  the  first  Monday  of  each  Au- 
gust next  before  the  assembling  of  the  Legislature,  wliich 
report  must  contain  a  complete  statement  of  the  number 
and  condition  of  the  prisoners  at  the  prison ;  the  num- 
ber and  character  of  officers  they  have  appointed,  and 
the  monthly  pay  received  by  each;  the  amount  of  ex- 
penses incurred,  and  for  what;  the  amount  and  condition 
of  personal  property,  belonging  to  the  State,  connected 
with  the  State  prison;  and  the  actual  condition  of  the 
buildings  and  property. 

1581.  The  authorities  of  the  State  prison  must  receive 
into  the  prison  any  person  convicted  of  an  offense  against 
the  United  States,  and  keep  such  person  in  solitary  con- 
finement or  at  hard  labor,  or  in  confinement  with  or  with^ 
oat  hard  labor,  as  provided  in  the  order  of  the  court 
pronouncing  sentence,  until  legally  discharged,  the  United 
States  supporting  such  convict,  and  paying  the  expenses 
of  the  execution  of  his  sentence. 

FXN.  CODB.~5S« 
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1582.  When  the  pbysician,  warden,  and  captain  of 
the  yard  of  the  State  prison,  after  an  examination,  are  of 
opinion  that  any  prisoner  is  insane,  they  must  certify  the 
fact  under  oath  to  the  governor,  who  may,  in  his  discre- 
tion, order  the  removal  of  such  prisoner  to  the  insane 
asylum.  As  soon  as  the  authorities  of  the  asylum  ascer- 
tain that  such  person  is  not  insane,  they  must  immedi- 
ately notify  the  warden  of  that  tact,  and  thereupon  the 
warden  must  cause  such  prisoner  to  be  at  once  returned 
to  the  prison,  if  his  term  of  imprisonment  has  not  ex- 
pired. 

1583.  The  moneys  appropriated  by  the  Legislature 
and  the  proceeds  of  the  labor  of  prisoners  constitute  the 
State  prison  fund. 

X584.  The  moneys  in  the  State  prison  fund  are  appU- 
cable  to  the  payment  of  the  exi>ense8  of  the  prison,  and 
the  salaries  of  the  directors  and  officers  thereof.  The  ex- 
penses and  salaries  must  be  audited  and  allowed  by  a 
board  of  examiners  of  State  prison  accounts,  consisting  of 
the  attorney-general,  treasurer,  and  controller;  after 
which,  upon  the  order  of  the  board  of  directors,  the  con- 
troller must  draw  his  warrant  on  the  treasurer  therefor, 
and  the  treasurer  must  pay  the  same  out  of  such  fund. 

1585.  The  board  of  directors  cannot  contract  any  debt 
or  incur  any  liability  binding  upon  the  State. 

1586.  SherifEis  delivering  prisoners  at  the  State  prison 
must  receive  all  expenses  necessarily  incurred  in  their 
transportation,  and  also  a  just  and  reasonable  compensa- 
tion for  their  own  services,  the  amount  of  the  expenses 
and  compensation  in  each  case  to  be  audited  and  allowed 
by  the  board  of  examiners  and  paid  out  of  any  moneys 
in  the  State  treasury  appropriated  for  that  purpose,  and 
no  further  compensation  shall  be  received  by  sheriffs  for 
such  transportation  or  services.   [In  effect  April  9th,  1880.] 

1587.  The  board  of  directors  are  hereby  authorized 
and  required  to  contract  for  provisions,  clothing,,  medi* 
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cines,  forage,  f ael,  and  other  sapplies  for  tlie  prison,  for 
any  period  of  time  not  exceeding  one  year;  and  such  con- 
tract shall  be  given  to  the  lowest  bidder,  at  a  public  let- 
ting thereof,  if  the  price  bid  is  a  fair  and  reasonable  one, 
and  not  greater  than  the  usual  market  value  and  price. 
Each  bid  shall  be  accompanied  by  a  bond,  in  such  pena^ 
^um  as  said  board  shall  determine,  with  good  and  suiB- 
cient  sureties,  conditioned  for  the  faithful  performance  of 
the  terms  of  sach  contract.  Notice  of  the  time,  places  and 
conditions  of  letting  of  each  contract  shall  be  given,  for 
at  least  four  consecutive  weeks,  in  two  daily  newspapers 
in  the  cities  of  San  Francisco  and  Sacramento ;  and  also 
four  insertions  in  a  weekly  paper  published  in  the  county 
in  which  the  prison  is  situated.  If  all  the  bids  made  at 
such  letting  are  deemed  unreasonably  high,  the  board 
may,  in  their  discretion,  decline  to  contract,  and  may 
again  advertise  for  proposals,  and  may  so  continue  to  re- 
new the  advertisement  until  satisfactory  contracts  may 
be  had;  and  in  the  meantime  the  board  may  contract 
with  any  one  whose  offer  may  be  regarded  just  and 
proper;  but  no  contract  thus  made  shall  be  let  to  run 
more  than  sixty  days,  or  shall  in  any  case  extend  beyond 
the  public  letting.  No  bids  shall  be  accepted  and  a  con- 
tract entered  into  in  pursuance  thereof,  when  such  bid  is 
higher  than  any  other  bid  made  at  the  same  letting  for 
the  same  article,  and  where  a  contract  can  be  had  at  such 
lower  bid.  When  two  or  more  bids  for  the  same  article 
are  equal  in  amount,  the  board  may  select  the  one  which, 
all  things  considered,  may  by  them  be  thought  best  for 
the  interest  of  the  State,  or  may  divide  the  contract  be- 
tween the  bidders,  as  in  their  discretion  may  seem  proper 
and  right;  provided^  no  contract  shall  be  given,  or  pur- 
chase made,  where  either  of  the  board,  or  any  of  the  offi- 
cers of  the  prison,  is  interested.  All  contracts  or  pur- 
chases made  in  violation  of  this  section  shall  be  void. 
(.Approved  Feb.  24th,  1874.] 
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CHAPTEBn. 

OF  THE  DZ8CBABOB  OF  FBISONEB8  BEFOSB  THB  BXPIBATIQV 
OF  THBIB  TBBM  OF  BSBVICB. 

S  UM.  Credits  for  good  bebATior,  how  and  whoi  aUowed. 

S  UOl.  Credits,  when  forfeited. 

S  1802.  Board  to  make  rules  and  regulations. 

S  1593.  Board,  when  to  report  credits  to  goremor. 

1 1594.  Further  powers  of  the  board. 

1 1M5.  Recommendations  for  pardon  reported  to  Legldatore. 

1590.  The  board  of  State  prison  directors  of  this  State 
shall  reqnire  of  every  able-bodied  convict  confined  in  said 
prison  as  many  hours  of  faithful  labor,  in  each  and  every 
day  during^  his  term  of  imprisonment,  as  shall  be  pre- 
scribed by  the  rules  and  regulations  of  the  prison,  and 
every  convict  faithfully  performing  such  labor,  and  being 
in  all  respects  obedient  to  the  rules  and  regulations  of  the 
prison,  or  if  unable  to  work,  yet  faithful  and  obedient, 
shall  be  allowed  from  his  term,  instead  and  in  lieu  of  the 
commutation  heretofore  allowed  by  law,  a  deduction  of 
two  mouths  in  each  of  the  first  two  years,  four  months  in 
each  of  the  next  two  years,  and  five  months  in  each  of 
the  remaining  years  of  said  term;  provided,  that  any  such 
convict  who  shall  commit  an  assault  upon  his  keeper,  or 
any  foreman,  ofScer,  or  convict,  or  otherwise  endanger 
life,  or  by  any  flagrant  disregard  of  the  rules  of  the 
prison,  or  any  misdemeanor  whatever,  shall  forfeit  all  de- 
ductions of  time  earned  by  him  for  good  conduct  before 
the  commission  of  such  offense;  such  forfeiture,  however, 
shall  only  be  made  by  the  board  of  directors,  after  due 
proof  of  the  offense,  and  notice  to  the  offender;  nor  shall 
such  forfeiture  be  imposed  when  a  party  has  violated  any 
rule  or  rules  without  violence  or  evU  intent,  of  which  the 
directors  shall  be  the  sole  judges.    The  name  of  no  con« 
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Tict  Trho  attempts  to  escape,  after  the  passage  of  this  act, 
shall  be  sent  by  the  State  prison  officials  to  the  governor  for 
the  commutation  herein  provided;  profvided  further ^  that 
of  those  prisoners  entitled  to  tUeir  discharge  at  the  date 
of  the  passage  of  this  act,  by  virtue  of  the  provisions 
hereof,  not  more  than  one  shall  be  discharged  on  any  one 
day,  and  the  discharges  shall  be  made  in  the  order  in 
which  they  would  have  occurred  if  this  act  had  been 
passed  April,  eighteen  hundred  and  sixty -four.  [Ax>- 
proved  March  20th,  in  effect  April  15th,  1878.] 

Dedaction  firom  term  of  servlce.^When  a  party  is  sentenced  to 
two  tenus,  thu  crodiu  must  not  be  deducted  from  the  first  lenu.  bat 
fruin  the  end  of  tiie  entire  term  Included  lu  boiU  scutouues.  Tiie  en- 
tiro  period  of  botb  Is  but  one  term— 4i)  CaL  iSi, 

1591.  The  rule  of  commutation  fixed  in  the  preceding 
section  is  to  be  so  applied  as  that  any  refusal  to  labor, 
a  breach  of  the  prison  rules,  or  other  misconduct,  works 
a  forfeiture  of  the  credits  of  time  thus  earned,  or  such 
part  of  it  as  the  warden  or  resident  director  may  deter- 
inine»  subject  to  confirmation  or  rejection  by  the  board  of 
directors,  on  appeal  by  the  prisoner.  Unless  the  board, 
on  appeal,  at  its  first  session  thereafter,  rejects  the  for- 
feiture, it  is  confirmed.  Credits  once  forfeited  cannot  be 
restored  except  by  the  board,  and  then  only  when  cir- 
cumstances render  such  restoration  urgently  necessary. 
The  above  provisions  apply  to  all  persons  now  impris- 
oned in  the  State  prison,  and  the  commutation  must  be 
computed  from  April  fourth,  a.  d.  eighteen  hundred  and 
sixty-four. 

15S2.  The  board  may  make  such  rules  and  regulations 
as  may  be  necessary  to  carry  into  effect  the  provisions  of 
this  chapter,  and  may  declare  and  establish  a  proper  scale 
or  rate  of  debits  and  credits  for  good  conduct  or  miscon- 
duct, which  shall  accompany  the  rules  of  discipline  of  the 
prison,  and,  in  a  book  to  be  kept  for  that  purpose,  must 
cause  to  be  eutered  up,  at  the  end  of  each  month,  the 
result  of  credits  to  which  each  prisoner  may  be  entitled, 
and  on  the  first  day  of  each  month  announce  such  result 
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to  the  ptisoners.  Every  contractor  employing  convict 
labor  must  keep  a  similar  record  of  the  conduct  of  all  pris- 
oners employed  by  him,  and  submit  the  same  for  inspec- 
tion to  the  board  at  the  end  of  each  month,  who  must  take 
the  same  into  consideration  in  making  up  their  decision. 

1593.  At  the  end  of  every  month  the  board  must 
report  to  the  governor  of  this  State  the  names  of  all  pris- 
oners whose  terms  of  imprisonment  are  about  to  expire 
by  reason  of  the  benefits  of  this  chapter,  giving  in  such 
report  the  terms  of  their  sentences,  the  date  of  imprison- 
ment, the  amount  of  total  credits  to  the  date  of  such 
report,  and  the  date  when  their  service  would  expire  by 
limitation  of  sentence.  The  governor,  at  the  expiration 
of  the  term  for  which  any  prisoner  has  been  sentenced, 
iess  the  number  of  days  allowed  and  credited  to  him, 
must  order  the  release  of  such  prisoner,  by  an  order  under 
his  hand  addressed  to  the  warden  of  the  prison,  in  such 
mode  and  form  as  he  may  deem  proper,  and  with  or  with- 
out restoration  to  citizenship,  according  in  his  discretion. 

1594.  The  board  must  grant  and  enter  up  in  favor  of 
such  prisoners  whom  they  may  deem  worthy,  by  reason 
of  good  conduct  and  industry,  during  the  twelve  months 
prior  to  the  fourth  day  of  April,  A.  n.  eighteen  hundred 
and  sixty-four,  the  credits  authorized  by  section  one  thou- 
sand five  hundred  and  ninety,  not  exceeding  thirty  daySi, 
the  same  to  be  deducted  from  the  term  of  their  imprison- 
ment. 

1595.  The  board  must  report  to  the  Legislature,  at 
each  regular  session,  the  names  of  any  persons  confined 
in  the  State  prison,  who,  in  their  judgment,  ought  to  be 
pardoned  and  set  at  liberty  on  account  of  good  conduot 
or  unusual  terms  of  sentence,  or  any  other  cause  which, 
in  their  opinion,  should  entitle  such  prisoners  to  a  pardon. 
Whenever  the  Legislature,  by  a  majority  of  both  houses, 
recommend  to  the  governor  that  any  or  all  of  the  persons 
reported  be  pardoned  by  him,  he  may  tliereupon  pardoa 
such  prisoners. 
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TITLE  n. 

Of  County  Jails. 

S  U07.  Comity  Jans,  by  whom  kept  and  for  wbat  used. 

i  1998.  Itooms  required  In  coonty  Jails. 

i  I9M.  Prisoners  to  be  classified. 

S  lOOO.  Prisoners  committed  most  be  actoally  confined. 

1 1601.  Sherifl  to  receive  prisoners  conmiitted  by  courts. 

%  1602.  Sheriff  answerablo  for  safe-keeping  of  such  prisoners. 

S  1608.  When  Jail  of  a  contiguous  county  may  be  used. 

S  1604.  Keeper  of  Jail  in  contl?uou3  county  to  receiye  prisoners. 

S  160S.  When  Jail  in  conti;^ous  county  to  cease  to  be  used. 

S  1606.  Prisoners  to  be  returned  to  proper  county. 

S  1607.  Prisoners  may  be  removed  in  case  of  fire. 

S  1606.  Prisoners  may  be  removed  lu  case  of  pestilence. 

S  1609.  Papers  served  on  Jailer  for  prisoner. 

S  1610.  Guard  for  Jail. 

S  161L  Sheriff  to  receive  all  persons  duly  committed. 

S  1612.  Prisoners  on  civil  process,  when  nut  to  bo  received. 

S  1613.  Prisoners  may  be  required  to  labor. 

S  1614.  Knles  and  regulations  for  the  performance  of  labor. 

1597.  Tbe  common  jails  in  the  several  counties  of 
this  8tate  are  kept  by  the  sheriffs  of  the  counties  in  which 
tbey  are  respectively  situated,  and  are  used  as  follows: 

1.  For  the  detention  of  persons  committed  in  order  to 
secure  their  attendance  as  witnesses  in  criminal  cases. 

2.  For  the  detention  of  j^ersous  charged  with  crime  and 
committed  for  trial. 

8.  For  the  confinement  of  persons  committed  for  con- 
tempt, or  upon  civil  process,  or  by  other  authority  of  law. 

4.  For  the  conlinement  of  persons  sentenced  to  im-^ 
prisonment  therein  upon  a  conviction  for  crime. 

1598.  Each  county  jail  must  contain  a  sufiScient  num- 
ber of  rooms  to  allow  all  persons  belonginp;  to  either  on^t 
of  the  following  classes  to  be  conllned  separately  oil'i 
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distinctly  from  persons  belonging  to  either  of  the  other 
classes: 

1.  Persons  committed  on  criminal  process  and  detained 
for  triaL 

2.  Persons  already  convicted  of  crime  and  held  under 
sentence. 

3.  Persons  detained  as  witnesses  or  held  under  civil 
process,  or  under  an  order  imposing  punishment  for  » 
contempt. 

4.  Males  separately  from  females. 

1599.  Persons  committed  on  criminal  process  and  de- 
tained for  trial,  persons  convicted  and  under  sentence, 
and  persons  committed  upon  civil  process,  must  not  bo 
kept  or  put  in  the  same  room,  nor  shall  male  and  female 
prisoners  (except  husband  and  wife)  be  kept  or  put  in  the 
same  room. 

1600.  A  prisoner  committed  to  the  county  jail  for  trial 
or  for  examination,  or  upon  conviction  for  a  public  offense, 
must  be  actually  confined  In  the  jail  until  he  is  legally 
discharged,  and  if  he  is  permitted  to  go  at  large  out  of  the 
Jail,  except  by  virtue  of  a  legal  order  or  process,  it  is  an 
escape. 

1601.  The  sheriff  must  receive,  and  keep  in  the 
county  jail,  any  prisoner  conmiitted  thereto  by  process  or 
order  issued  under  the  authority  of  the  United  States, 
until  lie  is  discharged  according  to  law,  as  if  he  had  been 
committed  under  process  issued  under  the  authority  of 
this  State;  provision  being  made  by  the  United  States  for 
the  support  of  such  prisoner. 

1602.  A  sheriff,  to  whose  custody  a  prisoner  is  con^ 
mitted,  as  provided  in  the  last  section,  is  answerable  for 
his  safe-keeping  in  the  courts  of  the  United  States,  ac- 
cording to  the  laws  thereof. 

1603.  When  there  is  no  jail  in  the  county,  or  when  the 
jail  becomes  unfit  or  unsafe  for  the  confinement  of  pris; 
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bneis,  the  county  jadge  may,  by  a  written  appointment 
filed  with  the  coanty  clerk,  designate  the  jail  of  a  contig- 
itous  county  for  the  confinement  of  the  prisoners  of  his 
County,  or  of  any  of  them,  and  may  at  any  time  modify 
or  annul  the  appointment. 

1604.  A  copy  of  the  appointment,  certified  by  the 
county  clerk,  must  be  served  on  the  sheriff  or  keeper  of 
the  jail  designated,  who  must  receive  into  his  jail  all  pris- 
oners authorized  to  be  confined  therein,  pursuant  to  the 
last  section,  aud  who  is  responsibly  for  the  safe-keeping 
of  the  persons  so  committed,  in  the  same  manner  aud  to 
the  same  extent  as  if  he  was  sheriff  of  the  county  for 
whose  use  his  jail  is  designated,  and  with  respect  to  the 
persons  so  committed  he  is  deemed  the  sheriff  of  the 
county  from  which  they  were  removed. 

1605.  When  a  jail  is  erected  in  the  county  for  the  use 
of  which  the  designation  was  made,  or  its  jail  is  rendered 
fit  aud  safe  for  the  confinement'  of  prisoners,  the  county 
judge  of  that  county  must,  by  a  written  revocation,  filed 
with  the  county  clerk  thereof,  declare  that  the  necessity 
for  the  designation  has  ceased,  and  that  it  is  revoked. 

1606.  The  county  clerk  must  immediately  serve  a 
copy  of  the  revocation  upon  the  sheriff  of  the  county,  who 
must  thereupon  remove  the  prisoners  to  the  jail  of  the 
county  from  which  the  removal  was  had. 

1607.  When  a  county  jail  or  a  building  contiguous  to 
it  is  on  fire,  and  there  is  reason  to  apprehend  that  the 
prisoners  may  be  injured  or  endangered,  the  sheriff  or 
jailer  must  remove  Uiem  to  a  safe  and  convenient  pla^'.e, 
and  there  confine  them  as  long  as  it  may  be  necessary  to 
avoid  the  danger. 

1608.  When  a  pestilence  or  contagious  disease  breaks 
out  in  or  near  a  jail,  and  the  physician  thereof  certifies 
that  it  is  liable  to  endanget^the  health  of  the  prisoners, 
the  county  judge  may,  by  a  written  appointment,  desig* 
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Bate  a  laf  e  and  ooiiTaiiieiit  place  in  the  county,  or  tiie 
Jail  in  a  oonttgnoiu  comity,  as  the  place  of  their  confine- 
ment. The  appointment  must  be  filed  in  the  office  of  the 
connty  clerk,  and  authorize  the  sheriff  to  remove  the 
prisoners  to  the  place  or  jail  designated,  and  there  con- 
fine them  until  they  can  be  safely  returned  to  the  Jail 
from  which  they  were  taken. 

1609.  A  sheriff  or  jailer  upon  whom  a  paper  in  a  judi* 
cial  proceeding,  directed  to  a  prisoner  in  his  custody,  is 
served,  must  forthwith  deliver  it  to  the  prisoner,  with  a 
note  thereon  of  the  time  of  its  service.  Fur  a  neglect  to 
do  so  he  is  liable  to  the  prisoner  for  all  damages  occa- 
sioned thereby. 

1610.  The  sheriff,  when  necessary,  may,  with  the 
assent  in  writing  of  the  county  judge,  or  in  a  city,  of  the 
mayor  thereof,  employ  a  temjiorary  guard  for  the  pro- 
tection of  the  county  jail,  or  for  the  safe  keeping  of  pris- 
oners, the  expenses  of  which  are  a  coiiuty  charge. 

1611.  The  sheriff  must  receive  all  persons  committed 
to  jail  by  competent  authority,  and  provide  them  with 
necessary  food,  clothing,  and  bedding,  for  which  he  shall 
be  allowed  a  reasonable  compensation,  to  be  determined 
by  the  board  of  supervisors,  and,  except  as  provided 
in  the  next  section,  to  be  paid  out  of  the  county  treas- 
ury. 

1612.  Whenever  a  person  is  conmiitted  upon  process 
in  a  civil  action  or  proceeding,  except  when  the  people  of 
this  State  are  a  party  thereto,  the  sheriff  is  not  bound  to 
receive  such  person,  unless  security  is  given  on  the  part 
of  tbe  party  at  whose  instance  the  process  is  issned,  by  a 
deposit  of  money  to  meet  the  expenses  for  him  of  neces- 
sary food,  clothing  and  bedding,  or  to  detain  such  person 
any  longer  than  these  expenses  are  provided  for.  This 
section  does  not  apply  to  cases  where  a  party  is  commit- 
tetl  as  a  punishment  for  disobedience  to  the  mandateSy 
process,  writs,  or  orders  of  court. 
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1613.  Persons  confined  in  the  county  jail  under  a 
Judgment  of  imprisonment  rendered  in  a  criminal  action 
or  proceeding,  may  be  required  by  an  order  of  the  board 
of  supervisors  to  perform  labor  on  the  public  works  or 
ways  in  the  county. 

1614.  The  board  of  supenrisors  making  such  order 
nay  prescribe  and  enforce  the  rules  and  regulations 
tnder  which  such  labor  is  to  be  performed. 

Approyed  February  14th,  1872. 

NEWTON  BOOTH, 

Governor* 
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CHAPTER  I. 
JURORS. 

▲BTtoLx  I.  Jtntom  nr  oeitebal. 

II.  Qualifications  and  ExsvFTTOirs  of  Jtmosfl. 

ni.     Or     SELECTING     AND     RBTUBNINO     JURORS     VOB 

Courts  of  Record. 
rv.   Of  Drawing  Jurors  for  Courts  of  Record. 
V.   Of  summoning  Jurors  for  Courts  of  Record. 
VL   Of  Summoning  Jurors  for  Courts  not  of  Rec- 
ord. 
TTI.   Of  Summoning  Jurors  of  inquest. 
YICI.   Obedience  to  Summons,  how  Enforced. 
IX.   Of  Impanneling  Grand  JURiEfl. 
X.  Of  Impanneling  Trial  juries  in  Courts  of 

Record. 
XL  Of  Impanneling  Trial  Juries  in  Courts  not  of 

Record. 
zn.  Of  Impanneling  Juries  of  Inqttxst. 

ARTICLE  L 

Jurors  in  gxnxraIm 

190.  Jury  defined. 

191.  DifKrent  kinds  of  Juries. 
I  192.  Grand  Jury  defined. 

1 193.  Trial  Jury  defined. 

1 194.  Number  of  atrialjniy. 

I  i  19&.  Jttr>'  of  Inquest  defined. 

§  190.  A  iiiry  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jurors— Qualifications  and  exemptions,  sees.  198-802;  selecting  i&d 
summouini;,  sees.  204-238;  impanneling,  sees.  S41-2M. 

§  191.  Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 

§  192.  A  grand  jury  is  a  body  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  couuty,  or  city  and  county,  before  a  court  of  compe- 
tent jurisdiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  county. 

Grand  jury,  impanneling— sees.  241-242.     How  often  drawsr- 
Con5t.  Cal.  art.  1,  sec.  8. 
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§  193.  A  trial  iarv  is  a  body  of  men  retunied  from  the 
citizens  of  a  particular  district  before  a  court  or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine, 
by  verdict,  a  question  of  fact. 

Trial  by  jniy-HBecs.  600<€19. 

'Verdict— when  nMd  not  be  ii]Umfinoii8,Coiitt.CaL  art.  1,  sec.  7.   See 
also,  sec.  618. 

§  194.  A  trial  jury  shall  consist  of  twelve  men;  pro* 
vided,  tliat  in  civil  actions  and  cases  of  misdemeanor,  it 
may  consist  of  twelve,  or  of  any  number  less  tlian  twelve, 
upon  which  the  parties  may  agree  in  open  court. 

Ijobb  than  twelve— Const.  Gal.  art.  1,  sec.  7;  and  see  18  Cal.  410. 

§  195.  A  jury  of  inquest  is  a  body  of  men  summoned 
from  the  citizens  of  a  particular  district  before  the  Sheriff, 
Ck>roner,  or  other  mixusterial  officer,  to  inquire  of  partic- 
ular facts. 

ARTICLE  n. 

M;VAS.tnoATiovs  and  Ezxm^tioss  ot  JimoBS. 

1 196.  Wbo  competent  to  act  as  laror. 
I  199.  Wbo  not  competestto  act  as  juror. 
i  200.  Who  exempt  from  Jury  duty. 
I  201.  Who  may  be  excused. 
S  203.  Affidavit  of  claim  to  exemption. 

19iBL  A  person  is  competent  to  act  as  juror  if  he  be: 
.  A  citizen  of  the  United  States  of  the  stge  of  twenty- 
one  years,  who  shall  have  been  a  resident  ofthe  State  one 
^ear,  and  of  the  county,  or  city  and  county,  ninety  days 
Dcfore  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordi- 
nary intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  lan- 
guage; 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
city  and  county,  on  proi>erty  belonging  to  him. 

Subdivision  1.  Aliens— not  competent,  17  Cal.  322;  51  CaL  S99. 

Residence,  generally— see  Const.  Cal.  art.  2,  sec.  4.  art.  20,  sec.  12; 
Political  Code,  sec.  82;  4  CaL  175;  6  CaL  410;  7  Cal.  »1;  16  CaL  43;  26  CaL 
lfi2:31Cal.  281,(»0. 

Elector— Juror  formerly  had  to  he^  Cai;  106.  >• 
SUBDIVISION  3.    32  Cal.  40. 
SUBDIVISION  4.    M  CaL  672. 

§  199.  A  person  is  not  competent  to  act  as  a  juror: 
1.  Who  does  not  possess  the  qualifications  prescribed 
by  the  preceding  section;  or, 

Cods  civ.  rsoc.— 8. 
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2.  Who  has  been  convicted  of  malfeasance  in  office,  or 
any  felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juror 
if  he  be :  * 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  State;  < 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship office; 

3.  An  attomey-at-law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school ; 
G.  A  practicing  physician,  or  druggist,  actually  engaged 

in  the  business  of  dispensing  medicines; 

7.  An  officer,  keeper,  or  attendant  of  an  alms-house, 
hospital,  asylum,  or  other  charitable  institution ; 

8.  Engaged  in  tlie  performance  of  duty  as  officer  or  at- 
tendant of  the  State  Prison,  or  of  a  county  ^ail; 

9.  Employed  on  board  of  a  vessel  navigatmg  the  waters 
of  this  State; 

10.  An  express  agent,  mail-carrier,  superintendent,  em- 
ploy S  or  operator  of  a  telegraph  line  doing  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  active  member  of  the  National  Guard  of  Cali- 
fornia, or  an  active  member  of  a  fire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  an 
exempt  member  of  a  duly  organized  fire  company  who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  nas  served  as  such 
within  a  year;  but  this  exemj^tion  shall  not  extend  to  a 
person  who  is  summoned  as  a  juror  for  the  trial  of  a  par^ 
ticular  case. 

Exemption— how  claimed,  sec.  202. 

SUBOivisioir  ll—Bzempt  fireman— Politieal  Ck>de,fiecs.  3339, 3340. 

§  201.  A  juror  shall  not  be  excused  by  a  court  for 
sligljt  or  trivial  cause,  or  for  hardship  or  inconvenience  to 
his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  of  property  intrusted  to  him, 
is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  his 
absence. 
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§  20Z  If  a  perflon,  exempt  from  liability  to  act  as  a 
juror,  as  provided  in  sectiou  two  bandred,  De  summoned 
as  a  juror,  he  may  make  and  transmit  bis  affidavit  to  the 
clerk  of  the  court  for  which  he  is  summoned,  stating  bis 
office,  occupation,  or  employment;  and  such  affidavit  shall 
"be  delivered  by  the  Clerk  to  tlie  Judge  of  the  court  where 
the  name  of  such  person  is  called,  and  if  sufficient  in  sub* 
stance,  shall  be  received  as  an  excuse  for  non-attendance 
in  person.    The  affidavit  shall  then  be  filed  by  the  Clerk. 

ARTICLE  ni. 

Of  Selectiko  avd  BETim^nrO  Jubohs  fos  Cousts  of 

Becord. 

204.  Jury  lists,  by  whom  and  when  to  be  made. 

205.  How  selection  shall  bo  made. 

206.  Lists  to  contain  how  many  names. 

208.  Lists  to  be  placed  with  GlerlE. 

209.  Duty  of  Clerk;  Jury  boxes. 

210.  Regular  Jurors  to  serve  one  year. 

211.  Jurors  to  be  drawn  from  boxes. 

§  204.  Within  thirty  days  after  the  passage  of  this  act 
the  Superior  Court  in  each  of  the  counties  of  this  State 
shall  make  an  order  designating  the  number  of  grand 
jurors,  and  also  the  number  of  trial  jurors  that,  in  the 
opinion  of  said  court,  will  be  required  for  the  transaction 
of  the  business  of  said  court  during  the  year  ending  on 
the  first  day  of  January,  eighteen  hundred  and  eighty- 
one;  and  thereafter,  in  the  month  of  January  in  each  year, 
it  shall  be  the  duty  of  said  court  to  make  an  order  desig- 
nating the  estimated  number  of  grand  jurors,  and  also  the 
number  of  trial  jurors,  that  will,  in  the  opinion  of  said 
court,  be  required  for  the  transaction  of  the  business  of 
the  court,  and  the  court  and  the  trial  of  causes  therein, 
during  the  ensuing  year.  And  immediately  after  said 
order  shall  be  made,  the  Board  of  Supervisors  shall  select, 
as  provided  in  the  next  section,  a  list  of  persons  to  serve 
as  grand  jurors  and  trial  jurors  in  the  Superior  Court  of 
said  county  during  the  ensuing  year,  or  until  a  new  list 
of  jurors  shall  be  provided.  In  cities  and  counties  hav- 
ing over  one  hundred  thousand  inhabitants  such  sele&t 
tion  shall  be  made  by  the  Judges  of  the  Superior  Court. 

§  205.  They  shall  proceed  to  select  and  list  from  those 
assessed  on  the  last  preceding  assessment  roll  of  such 
county,  or  city  and  county,  suitable  persons  competent  to 
serve  as  jurors;  and  in  making  such  selection  they  shall 
take  the  names  of  such  only  as  are  not  exempt  from 
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■erving,  w1k>  are  in  possession  of  tlieir  nfttnnil  f aenlties 
and  not  infirm  or  decrepit,  of  fair  character,  of  approved 
integrity,  and  of  sound  judgment. 
BeeseclSB-aoi. 

§  206.  The  list  to  be  made  shall  contain  the  number  of 
persons  which  shall  have  been  designated  by  the  court. 
The  names  for  such  list  shall  bo  selected  from  the  differ- 
ent wards  or  townships  of  the  respective  counties  in  pro- 
portion to  the  number  of  inhabitants  therein,  as  nearly  as 
the  same  can  be  estimated  by  the  persons  making  such 
list. 

§  208L  Certified  lists  of  the  persons  selected  to  serve 
US  jurors  shall  at  once  be  placed  in  the  possession  of  the 
County  Clerk 

I  209.  On  receiving  snch  lists,  the  County  Clerk  shall 
file  the  same  in  his  ofiice  and  write  down  the  names  con- 
tained thereon  on  separate  pieces  of  paper  of  the  same 
size  and  appearance^and  fold  each  piece  so  as  to  conceal 
the  name  thereon,  lie  shall  deposit  the  pieces  of  paper 
having  on  them  the  names  of  the  persons  selected  in  a 
box,  to  be  called  the  "jury  box." 

§  21QL  The  persons  whose  names  are  so  returned  shall 
be  known  as  regular  jurors,  and  shall  serve  for  one  year 
and  until  other  persons  are  selected  and  returned. 

§  211.  The  names  of  persons*  whether  for  siand  or 
trial  jurors,  shall  be  drawn  from  the  '*  jury  box;  -  and  if, 
at  the  end  of  the  year,  there  shall  lie  the  names  of  per- 
sons in  the  "jury  Dox  who  may  not  have  been  drawn 
during  the  year  to  serve  as  jurors,  the  names  of  suck  per- 
sons may  be  placed  upon  the  list  of  jurors  drawn  for  the 
succeeding  year. 

ABTICLE  IV. 

Of Dbawivo JvBonsFos. Coubts ov  Bboobd. 

214.  Order  of  Jadire  or  judges  for  dravfins  of  jaxy. 
219.  Sheriff  to  be  notified. 

215.  Sheriff  and  Judge  to  witness  drawtag^ 
217.  Drawing,  when  to  be  adjourned. 

,218.  Adjourned  drawing  to  proceed,  wIi(QP4 
219.  Drawing,  how  conducted. 
'  220.  Preservation  of  balled  drawn. 
221.  Copy  of  list  to  be  furnished  bsrClqik,  when. 

§  214.  Whenever  the  business  of  the  Superior  Court 
shall  require  the  attendance  of  a  trial  jury  for  the  trial  of 
criminal  cases,  or  where  a  trial  jury  shidl  have  been  de- 
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jnanded  in  any  canse  or  causes  at  issue  in  said  courti  and 
no  jury  is  in  attendance,  the  court  may  make  an  order  di- 
recting a  trial  jury  to  be  drawn,  and  summoned  to  attend 
before  said  court.  Sucli  order  sliall  specify  the  number  o£ ' 
jurors  to  be  drawn,  and  tbo  time  at  which  the  jurors  are 
required  to  attend.  And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  may  be 
required,  or  in  which  a  jury  may  have  been  demanded, 
bo  continued  and  lixed  for  trial  when  a  jury  shall  be  in 
attendance. 
Superior  0<mrt»--Mes.  6S>79. 

§  215.  Immediately  upon  the  order  mentioned  in  the 
preceding  section  being  made,  the  Clerk  shall,  in  the  pres- 
ence of  the  court,  proceed  to  draw  the  jurors  from  the 
"jury  box." 

Presence  of  the  conrt— People  v.  Oallagher,  May  14th,  1880. 

?219.  The  Clerk  must  conduct  said  drawing  as  follows : 
.  He  must  shake  the  box  containing  the  names  of  ju< 
Tors  so  as  to  mix  the  slips  of  paper  upon  which  such, 
names  are  written  as  well  as  possible;  he  must  then  dra\sr. 
from  the  box  as  many  slips  of  paper  as  are  ordered  by  the. 
court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the  min- 
utes of  the  court,  which  must  show  the  name  contained 
on  every  slip  of  ]>aper  so  drawn  from  the  **  jury  box." 

3.  If  the  name  of  any  person  is  drawn  from  the  box  who 
is  deceased  or  insane,  or  who  may  have  permanently  re- 
moved from  the  county,  or  who  is  exempt  f rouj  jury  serv- 
ice, and  the  fact  shall  be  made  to  appear  to  the  satisfac- 
tion of  the  court,  the  name  of  such  person  shall  be  omit- 
ted from  the  list,  and  the  slip  of  paper  containing  such 
name  be  destroyed  and  another  juror  drawn  in  his  place, 
and  the  fact  shall  be  entered  upon  the  minutes  of  the  court. 
The  same  proceeding  shall  be  had  as  often  as  may  be  nec- 
essary until  the  whole  number  of  jurors  required  are 
drawn. 

After  the  drawing  shall  be  completed,  the  Clerk  shall 
make  a  copy  of  the  list  of  names  of  the  persons  so  drawn, 
and  certify  the  same.  In  his  certificate  he  shall  state  the 
date  of  the  order  and  of  the  drawing,  and  the  number  of 
jurors  drawn,  and  the  time  when  and  the  place  where 
such  jurors  are  required  to  appear.  Such  certificate  and 
list  shall  be  delivered  to  the  Sheriff  for  service. 

§  22CL  After  a  drawing  of  persons  to  serve  as  jurors, 
the  Clerk  shall  preserve  the  oallots  drawn,  and  at  the 
close  of  the  session  or  sessions  for  which  the  drawing  was 
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had,  be  shall  replace  in  the  proper  box  from  which  the j 
were  taken  all  ballots  which  have  on  them  the  names  at 
persons  who  did  not  serve  as  jurors  for  the  session  or  ses- 
sions aforesaid,  and  who  are  not  exempt  or  incompetent. 

ARTICLE  v. 

Of  SincHoviNO  Jnnoas  for  Coubts  of  Bxcobd. 

225.  Sheriff  to  sammon  jnrors,  how. 

22G.  Of  drawing  and  sammonln?  jurora  to  attend  fiMrthwitb. 

227.  Of  summoning  Jurors  to  complete  a  paaeL 

228.  Comi>eiuiation  of  elisor. 

§  225.  The  Sheriff,  as  soon  as  he  receives  the  list  or 
lists  of  jurors  drawn,  shall  summon  the  persons  named 
therein  to  attend  the  court  at  the  opening  of  the  regular 
session  thereof,  or  at  such  session  or  time  as  the  court  may 
order,  by  giving  personal  notice  to  that  effect  to  each  of 
them,  or  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  person  of  proper  age,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg^- 
alar  session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summonedi  and  the  manner  in  which  each 
person  was  notified. 

Objection  to  juror— name  not  on  venire,  9  CaL  6S7. 

Retnm— time  totf  is  directory  merely,  4  Cal.  275. 

§  226.  Whenever  jurors  are  not  drawn  or  summoned 
to  attend  any  court  of  record  or  session  thereof,  or  a  Buf^ 
ficient  number  of  jurors  fail  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 
the  court,  forthwith  to  summon  so  many  good  and  lawful 
men  of  the  county,  or  city  and  county,  to  serve  as  jurors, 
as  may  be  required,  and  in  either  case  such  jurors  must 
be  summoned  in  the  manner  provided  in  the  preceding 
section. 

Special  jnr7--4  Cal.  218;  43  CaL  344;  46  CaL  47;  47  CaL  93, 134;  People 
r.  Ah  Chung,  May  22nd,  1880. 
Elisor— 14  CaL  123. 

§  227.  When  there  are  not  competent  jurora  enough 
present  to  form  a  panel  the  court  may  direct  the  Sherft, 
or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 
number  of  persons  having  the  qualifications  of  jurors  to 
complete  the  panel,  from  the  body  of  the  coiinty,  or  city 
and  county,  and  not  from  the  bystanders;  and  the  Sheriff 


633  JUBOBS.  §§  228-35 

or  elisor  shall  summon  the  number  so  ordered  accordingly 
and  return  the  names  to  the  court. 

§  228.  An  elisor  who  shall,  by  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonable  compensation  for  his  services,  which 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereof. 

ARTICLE  VI. 
Of  SuuMOHnro  Jusobs  fob  Coubts  ttot  of  Bsoobd. 

§  230.  jurors  for  Justices'  or  Police  Courts. 
§  231.  How  to  be  summoaed. 
,  I  232.  Officer's  return. 

§  230.  When  jurors  are  required  in  any  of  the  Justices' 
Courts,  or  in  any  Police  or  other  inferior  court,  they  shall, 
upon  the  order  of  the  Justice,  or  any  one  of  the  justices 
where  there  is  more  than  one,  or  of  tne  Judge  thereof,  be 
summoned  by  the  Sheriff,  constable,  marshal,  or  police- 
man of  the  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per- 
sons competent  to  serve  as  jurors,  residents  of  the  city 
and  county,  township,  city,  or  town  in  which  such  court 
has  jurisdiction,  by  notifying  them  orally  that  they  are 
summoned,  and  of  the  time  and  place  at  which  their  at- 
tendance is  required. 

§  232.  The  officer  summoning  such  jurors  shall,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  to 
the  court  with  a  list  of  the  persons  summoned  indorsed 
thereon. 

ARTICLE  VIL 

Of  SuuMONnra  Jubies  of  Ikquest. 

S  235.  How  to  be  summoned. 

§  235.  Juries  of  inquest  shall  be  summoned  by  thd 
officer  before  whom  the  proceedings  in  which  they  are  to 
sit  are  to  be  had,  or  by  any  Sheriff,  constable,  or  police- 
man, from  the  persons  competent  to  serve  as  jurors,  resi- 
dent of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and 
place  at  which  their  attendance  is  required. 


■ARTICSJS  Yin. 

OBBDiBirox  TO  'Stncxoirs,  how  IBvtoboxd. 

\'2SB.  Attacbmdnt  and  fine. 

%  S36L  Any  jutor  summoiied,  who  ttillfullv  and  with- 
ont  reasoDable  excuse  fails  to  attend,  may  be  attached 
and  compelled  to  attend;  and  the  court  mav  also  impose 
a  fine  not  exceeding  fifty  dollars,  upon  which  execution 
may  issue.  If  the  juror  was  not  personally  served,  the 
fine  must  not  be  imposed  until  upon  an  order  to  show 
cause  an  (^>portunity  has  been  offered  the  juror  to  be 
heard. 

ABUGLE  IX. 

Of  iKPAHVELnio  o&Airn  Jtrute. 

I  til.  Onnd  janr,  when  to  be  imiMttmeled. 

1242.  How  eonsiituted. 

I  MS.  Uaaner  of  ImpaaselUiff  preMribed  la  Pwai  Ckido. 

§  241.  Every  Superior  Court,  whenever,  in  the  opinion 
of  the  court,  the  public  interests  may  require  it,  must 
make  and  file  with  the  County  Clerk  of  their  respective 
counties  an  order  directing^  a  jUry  to  be  drawn,  and  desig- 
nating the  number,  which,  in  case  of  a  grand  jury,  shall 
not  be  leas  than  twenty-five,  nor  more  than  thirty.  In  all 
counties  having  less  than  three  Superior  Judges,  there 
shall  be  one  grand  jury  drawn  and  impanneled  in  each 
year,  and  in  all  counties  having  three  or  more  Superior 
Judges,,  there  shall  be  two  grand  juries  drawn  and  impan- 
nelea  in  each  year.  Such  order  must  designate  the  time 
at  which  the  drawing  will  take  place.  The  names  of  such 
jurors  shall  be  drawn,  the  list  of  names  certified  and  sum- 
moned as  provided  for  drawing  and  summoning  trial 
jurors,  and  the  names  of  any  persons  drawn,  who  may 
not  be  impanneled  upon  the  grand  jury,  may  be  again 
placed  in  tiie  "jury  box." 

Const.  Cal.  art.  1,  sec.  8. 

§  242.  When,  of  the  persons  summoned  as  grand  jurors 
and  not  excused,  nineteen  are  {^resent,  they  shall  consti- 
tute the  grand  jury.  If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
arate baUots,  which  he  must  fold  so  that  the  names  can- 
not be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  the  persons  whose  names  are  on  the  ballots 
80  drawn  shall  constitute  the  grand  jury.    If  tou  thui 


nineteen  of  such  persons  are  present,  the  panel  may  be 
filled  as  provided  in  section  two  hundred  and  twenty-six 
of  this  Code.  And  whenever,  of  the  persons  summoned 
to  complete  a  grand  jury,  more  shall  attend  than  are  re- 
quired, the  requisite  number  shall  be  obtained  by  writing 
the  names  of  those  summoned  and  not  excused  on  ballots^ 
depositing  them  in  a  box,  and  drawing  as  above  provided. 
Special  grand  jiu7-47  Cal.  135. 

§  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
panneling  the  grand  jury  as  are  preierlbed  in  part  two  of 
the  Penal  Code. 

See  Penal  Ck>de,  sees.  8M-801. 

ABTICJ.9  X 

Of  iMPASvxLnro  Trial  Jubibs  ik  Cotjiltb  ov  Keoobo. 

S  246.  Clerk  to  call  list  of  Jurors  summoned. 

I  247.  Maimer  of  impamieiliig  prescribed  in  part  two. 

§  246.  At  the  opening  of  court  on  the  day  trial  jurors 
have  been  summoned  to  appear,  the  Clerk  shall  call  the 
names  of  those  summoned,  and  the  court  may  then  hear 
tbe  excuses  of  jurors  summoned.  The  Clerk  shall  then 
write  the  names  of  the  jurors  present  and  not  excused 
upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
80  that  the  names  are  concealed,  and  there,  in  the  pres« 
ence  of  the  court,  deposit  the  slips  or  ballots  in  a  oox, 
which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

§  247.  Whenever  thereafter  a  civil  action  is  called  by 
the  court  for  trial,  and  a  jury  is  recjuired,  such  proceedings 
shall  be  had  in  impanneling  the  trial  jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
one,  the  jiuy  shall  be  impanneled  as  prescribed  in  the 
Penal  Code. 

Oivil  action— see  sees.  600-604. 

Oiiminal  caae— «ee  Penal  Code,  sees.  1055-1068. 

ARTICLE  XL 
Of  DcFASHSLnro  Tbial  jubies  in  Coxtbts  hot  of  Rxoobo. 


{ 


250.  Proceedings  in  f  orminsr  jury. 

251.  Manner  or  impanneling. 


§  25(X  At  the  time  appointed  for  a  jury  trial  in  Jus- 
tices', Police  or  other  inferior  courts,  the  list  of  jurors 
Bommoned  must  be  called,  and  the  names  of  those  at- 
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tending  and  not  excused  must  be  written  npon  separate 
Blips  of  paper,  folded  so  as  to  conceal  tbe  names,  and 
placed  in  a  Dox,  from  which  the  trial  jury  must  be  drawn. 

§  251.  Thereafter,  if  the  action  is  a  criminal  one,  the 
jury  must  be  impanneled  as  provided  in  the  Penal  Code; 
if  a  civil  one,  as  provided  in  part  two  of  this  Code. 

See  sec.  247. 

ARTICLE  Xn. 

Of  iMFAvmcLnra  Juatss  of  Inquest. 

S  254.  Mumer  of  impanneliug. 

§  254.  The  manner  of  impanneliug  juries  of  inquest  is 
prescribed  in  the  provisions  of  the  different  codes  relat- 
ing to  such  Inquests. 
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CHAPTER  IV. 
TRIAL  BY  JURY. 

ABT.  I.  FOBMATIOW  OP  JUBY. 

n.  Conduct  of  thx  Tbial. 
IIL  Thb  Vebdict. 

ARTICLE  L 
FOBKATIOK  OF  THB  JUBT. 

i  600.  Junr.  liow  drawn. 

601.  Challenges.  Each  party  entitled  to  four  peremptory  challenges. 

002.  Qrounus  of  challenge. 
I  001.  Challenges,  bow  tried. 
I  004.  Jury  to  oe  sworn. 

§  600.  When  the  action  is  called  for  trial  by  jury,  the 
clerk  must  draw  from  the  trial  jury  box  of  the  court  the 
ballots  containing  the  names  of  the  jurors,  until  the  jury 
is  completed  or  the  ballots  are  exhausted. 

Jury— generally,  sec.  190,  and  note:  trial  Jury,  sees.  193, 194. 

Trial  by  joxy— conduct  of,  sec.  607  et  seq,:  waiver  of,  sec.  631:  Ter- 
dlct  after,  sec.  624  et  seq. 

Trial  jnry  box— sec.  246. 

Jnry  completed— 45  Cal.  323. 

§  601 .  Either  party  may  challenge  the  jurors ;  but  where 
there  are  several  parties  on  either  side,  they  must  join  in 
a  challenge  before  it  can  be  made.  The  challenges  are  to 
individual  jurors,  and  are  either  peremptory  or  tor  cause. 
Each  party  is  entitled  to  four  peremptory  challenges.  If 
no  peremptory  challenges  are  taken  until  the  panel  is  full, 
they  must  be  taken  by  the  parties  alternately,  commenc- 
ing with  the  plaintifif.    [In  effect  July  1st,  1874.] 

Challenge  for  canse— sec.  202,  and  note. 

Peremptory  challenge,  when  taken— see  Exauinatioit  of  Ju- 
BOBS,  extent  of:  criminal  cases,  37  Cal.  676. 

Examination  of  jarors— object  of,  23  Cal.  376:  extent  of,  45  Cal.  323. 

Formation  of  jnry— irregularity  in,  must  be  substantial,  6  Cal.  405;  9 
Cal.  529;  32CaL40. 

§  602.  Challenges  for  cause  may  be  taken  on  one  or 
more  of  the  following  grounds : 

1.   A  want  of  any  of  the  qualifications  prescribed  by 
this  Code  to  render  a  person  comx)etent  as  a  juror; 
BiofAL  AFFJDen)ix— &8a 
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2.  Consangninity  or  affinity  within  the  fourth  degree  to 
any  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
agent,  to  either  party,  or  being  a  member  oi  the  family  of 
either  party,  or  a  partner  in  business  with  either  party,  or 
snrety  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  pre- 
vious trial  between  the  same  parties,  for  the  same  cause 
of  action: 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept his  interest  as  a  member  or  citizen  of  a  municipal 
corporation; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  ma- 
terial facts,  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
ing enmity  against  or  bias  to  or  against  either  party.  [In 
effect  July  1st,  1874.] 

Challenge  forcatde,  sufficiency  oi— Specifying  ground*,  12  Cal.  483: 
criminal  cases,  37  CaL  277;  41  Cal.  37.  Objection,  when  to  be  mcuie,  1  Gal. 
38;18GaL109. 

GROUlfDS  OF  CHALLENaE  FOR  CAXTSE. 

SUBDnrisiox  l.  Incompetency— sees.  198, 199,  and  notes;  also,  see 
note  to  subd.  4,  infra*  and  47  Cal.  388. 

SUBDrvisioN  2.  Consangoinity  or  affinity— generally,  see  note  to 
sec.  170,  subd.  2. 

SuBDivisioir  3.  Close  relations  to  either  party— see  notes  to  subds. 
2  and  5. 

Subdivision  4.  Previons  trial,  serving  or  testifying  at— 14  CaL 
188,  and  see  18  Cal.  109. 

SuBmvisiOir  5.  Interest  of  juror— as  to  Interest  generally,  see  37 

CaL  luo. 

SuBDi  VISION  6.  Unqnalified  opinion,  possession  of— excusing  for. 
discretionary,  18  Cal.  109,  and '  ^6  47  Cal.  388:  formation  or  expression 
of,  former  requirement,  11  Cal.  69:  degree  of  conviction  necessary, 
Omplied  bias  in  criminal  cases)  IB  Cal.  129;  17  Cal.  142;  22  Cal.  849;  27 
Cal.  507;  40  Cal.  268;  45  CaL  137;  46  CaL  78;  43  Cal.  253;  49  CaL  174. 

SUBDiviBiON  7.  Bias— review  of  decision  as  to,  49  CaL  560;  SO  CaL 
222:  existence  of,  5  Cal.  347;  38  Cal.  51. 

'*  §  603.  Challenges  for  catise  must  be  tried  by  the  court. 
The  juror  challenged  and  any  other  person  may  be  exam- 
ined as  a  witness  on  the  trial  of  the  challenge. 

Jnrors,  examination  of— see  sec.  601n. 

Discretion  of  court— decision  not  prejudicial.  41  Cal.  429:  genendly, 
47  CaL  388;  49  Cal.  679;  50  CaL  222;  and  see  liotes  to  sec.  602,  subds.  6 
and  7. 
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§  604.  As  soon  as  the  jury  is  completed,  an  oath  inu8t 
be  administered  to  the  jurors,  in  substance,  that  they 
and  each  of  them  will  well  and  truly  try  the  matter  In 

issue  between ,  the  plaintiff,  and ,  defendant,  and 

a  true  verdict  render,  according  to  the  evidence. 

Oathy  administration  of— see  sees.  2093-2097. 

ARTICLE  II. 
CoirnncT  or  thb  Tbial. 

{  607.  Order  of  proceedings  on  trial. 

S  603.  Cliarge  to  the  jury.    Court  mnst  furnish,  in  writing,  upon  re- 
qnest,  the  points  of  law  contained  therein. 
e09.  Special  instructions. 

View  by  iury  of  the  premises. 
Admonition  when  Jury  permitted  to  separate. 
Jury  may  take  witli  them  certain  papers. 
Deliberation  of  jury,  how  conducted. 
May  come  into  court  for  further  instructions. 
Proceedings  in  case  a  Juror  becomes  sick. 
When  prevented  from  giving  verdict,  the  cause  may  be  again 
tried. 
S  617.  While  Jury  are  absent,  court  may  adjourn  from  time  to  time. 

Sealed  verdict.   Final  adjounimcnt  discharges  the  jury. 
I  618.  Verdict,  how  declared.   Form  of.   PoUinj^^the  Jury. 
S  619.  Proceedings  when  verdict  is  informal. 

§  607.  When  the  jury  has  been  sworn,  the  trial  must 
proceed  in  the  following  order,,  unless  the  judge,  for 
special  reasons,  otherwise  directs : 

1.  The  plaintiff,  after  stating  the  issue  and  his  case, 
must  produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  liis  defense,  and  offer 
his  evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court,  for  good  reason,  in  fur- 
therance of  justice,  permit  them  to  offer  evidence  upon 
their  original  case; 

4.  \7hen  the  evidence  is  conclnded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  tbe  plaintiff  must  commence  and  msiy 
conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  ai> 
pear  by  different  counsel,  the  court  must  determine  their 
relative  order  in  the  evidence  and  argument; 

6.  The  court  may  then  charge  the  jury. 

Order  of  proof,  discretion  of  court,  as  to— generally,  sec.  2042;  87 
Cat.  433;  51  Cal.  44i8:  party,  control  of,  over,8  Cal.  60;  15  Cal.  334;  44  Cal. 
200;  relevancy  of  evidence,  sees.  1868-1670. 

SiTBnivisiON  1.  Flaintiflfs  evidence— proof  required,  see  sees. 
1867?  1869. 

SxjBBivisiOir  2,  Defendant's  evidence -see  note  to  subd.  1. 


J 
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SUBDmsiON  3.  Rebutting  evidence— fare^OT  pnx^,  generally, 
sec.  I86^R :  as  test  of  right  to  rebut,  see  15  Cal.  199;  43  Cal.  614.  Credi- 
bility»  a » to,  soc.  205;; ;  40  Cal.  578.  Discretion  of  court  *  as  to  recalling  wit- 
ness, sec.  2(i5U;  4 J  Cal.  2l>8.    R«>opening  case— Where  amendment 


Subdivision  4.  Argnments— plaintiff  opening  and  closing,  2  CaL 
388:  reading  law,  44  CaL  C5. 
SUBDinsiosr  5.  Several  defendants— separate  triads,  40  CaL  299L 
Subdivision  6.  Qharging  the  jury— sees.  G08, 609. 

CONDUCT  OF  THIAL. 

Actions— consolidating,  sec.  1048:  raster  of,  sec.  1052.  Amend- 
ments—sec. 473  aud  notes.  Appeals— sec.  936  et  seq.  Argnments— 
sec.  G07,  sabd.  4.  Case,  calling  np— sec.  594.  Cliambers— powers  at, 
sees.  165, 166,  and  notes.  Charge  to  jmy— sees.  60S,  G09,  and  notes. 
Compromise— offer  of,  sec.  9C7;  contempts,  sees.  1209-1222.  Oontina- 
ance— sec.  &95n,  535.  Costs— sec.  1021  ei  teg.  Court— trial  by,  sees.  631- 
636.  Damages— isec.  657,  subd.  Sn;  deliberation  of  jury,  sees.  613,614. 
Dismissal— sec.  5S5 ;  and  seo  Want  of  Trosecution.  Divorce— seo 
sec.  76,  subd.  4  note,  soc.  125.  Errors— of  law,  sec.  657,  subd.  7,  note :  dis- 
regarded, sec.  475.  Ijvidence— sees.  1823,  2101.  Exceptions— sees.  643- 
653  and  notes.  Eztenaions  of  time— sec.  1054.  Facts,  jury  deter- 
mines—sec. 608  and  note,  sec.  2101.  Findings— sec.  633  and  note.  £i- 
structions  to  jury— generally,  sec.  608n :  special,  sec.  609n.  Judges 
—dlsqualiflcatlons  of,  sees,  170-172:  sec.  397,  subd.  4.  Judgment— gener- 
ally,  577-582, 664n :  giving  and  entering,  sees,  664-675 ;  kinds  of,  sec.  577n : 
on  pleadings,  sec.  5b5n.  Jury  trial— sees.  600-623.  Justices' court— trials 
tn,  sees.  871-887.  Language  of  proceedings— sec.  185.  Law,  judge 
determines— sees.  G08,  2102.  Motions— sec.  1003  et  seq»  New  trials- 
sees.  656-6b3:  nonsuit,  sec.  581.  Notices— sec.  1010  e<  feg.  Foiling  jury 
—sec.  618.  Order  of  proof-607n,  supra.  Orders— 1003-1009.  Papers— 
lost  or  defectively  entitled,  sees.  1045, 1046:  filing  and  service  of,  sees. 
1010-1017.  Place  of  trial— see  Venub.  Pleadings— generally,  sees.  420- 
476:  rules  as  to,  sees.  452-465:  under  Code,  sec.  42 In :  judgment  on,  sec 
585fi.  Postponements— seo  Continuance.  Private  trial— sec.  125. 
Reference— sees.  63S-645.  Relief— sec.  530  aud  notes.  Separation— of 
jury,  admonition  on,  sec.  611.  Special  proceedings— sees.  1063-1822. 
Summary  proceedings— sees.  1132-1179.  Stipulations— sec.  283,  subd. 
In.  Testimony,  taking  down— clerk,  sec.  1051 :  short-band  reporters, 
sees.  268-274.  Three-fourths— of  jury,  agreement  of,  sec.  618n.  Trial 
—cenerally,  sees.  688-663.  Variance— sees.  469-471.  Venue— sees.  892- 
400:  change  of,  sec.  S^  et  sea.  Verdict— sees.  624-628.  View- by  jury, 
spc.  610.  waiver— of  jmy  trial,  sec.  631.  Wimesses— see  Evidence. 
Writings— see  Evidence  :  inspection  of,  sec.  ICOO.  Want  of  prosecu- 
tion—dismissal for,  sec.  S94n. 

§  608.  In  charging  the  jury,  the  court  may  stAte  to 
them  all  matters  of  law  which  it  thinks  necessary  for 
their  information  in  giving  their  verdict;  and  if  it  state 
the  testimony  of  the  case,  it  must  inform  the  jury  that 
they  are  the  exclusive  judges  of  all  questions  of  fact. 
The  court  must  furnish  to  either  x>arty,  at  the  time,  upon 
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rectnestj  a  statement,  in  writing,  of  the  points  of  law  con- 
tained in  the  charge,  or  sign  at  the  time  a  statement  of 
such  points  prepared  and  submitted  by  the  counsel  of 
either  party. 

Matters  of  law— conrt  statin?  in  charg^e.  Const.  Cal.  art.  6,  sec.  19; 
sec.  2102,  also  sec.  2061,  and  see  under  Chabob  to  Jubt,  infra. 

Stating  tostimony— 20  Cal.  432;  43  CaL  85:  constitutional  provision, 

nee  last  note. 

Questions  of  fact— Jury  exclusive  judges  of,  Const.  Cal.  art.  6.  sec. 
L9;  sec.  2101,  also  sec.  2001;  17  Cal.  166,  and  see  under  Chabob  to 
JUBY,  infra.   Law  also,  for  jury,  in  libel,  see  Const.  Cal.  art.  1,  sec.  9. 

Charge  to  jury— ^S^cope  of,  see  Instrcctions,  generally,  i»/ra,  and 
Special  instructions,  sec.  609r.  Construction  of,  1  Cal.  476;  22  Cal.  4-3 ; 
48  CaL  85;  49  Cal.  560.  Law  matters^  on,  see  note,  supra,  and  7  Cal.  424; 
41  Cal.  123 ;  49  Cal.  56 ;  52  Cal.  315.  Fact,  on  questions  of,  see  note,  supra, 
and  22  Cal.  492;  23  Cal.  103;  24  Cal.  602;  51  Cal.  603;  People  v.  Wong  All 
Ngow,  Feb.  10th,  1880,  4  Pac.  C.  L.  J.  652;  McFadden  «.  Mitchell,  April 
a2nd,  1880, 5  Pac.  C.  L.  J.  334:  point  treated  as  proven,  13  Cal.  427;  18 
Cal.  376;  20 Cal. 56:  33  Cal.  299;  34  Cal.  663;  41  Cal.  123;  51  Cal.  603;  52 
CaL  315;  53  Cal.  625,  and  see  Assuming  Faot,  under  Instructions 
generally,  infra* 

INSTRUCTIONS  GENERALLY: 

Asking— see  special  instructions,  sec.  G09n.  Assuming  fact— 23  Cal. 
193;  24  Cal.  502;  25  Cal.  197:  30  Cal.  530;  33  CaL  209;  50  Cal.  236:  53  Cal. 
612,  720.  Charge  in— see  Chabgb  to  Juby,  note  supra.  Conflict- 
ing—see COXTBADICTOBT.  Contradictory— Or  inconsistent,  30  Cal. 
812;  39  Cal.  573;  43  CaL  552;  44  CaL  65,  246;  53  CaL  465;  53  Cal.  56, 708. 
Correct— see  Pbopbb.  Equity- special  issues,  7  Cal.  424.  Errone- 
ous—1  CaL  853;  6  CaL 433;  8  Cal.  341;  9  CaL 565:  19  Cal.  143;  24  Cal. 839; 
39  CaL  25,  123;  52  CaL  246,  315;  53  Cal.  354,  300.  604.  612,  720;  Black  v. 
Sprague,  March  6th,  1880,  5  Pac.  C.  L.  J.  92;  McFadden  v.  Mitchell, 
April  22nd,  1880,  5  Pac.  C.  L.  J.  334:  Sai^ent  v.  Linden  G.  M.  Co.  May* 
2&th,  1880, 5  Pac.  C.  L.  J.  404;  People  v.  Miles,  May  2Gth,  1880, 5  Pac.  C. 
L.  J.  4*20;  and  see  Bequisites  of;  also  Special  Instbuctions, 
Kbfusai.  of,  sec.  609n.  Effect  of,  see  Ebbobs  of  Law,  sec.  657; 
subd.  7  and  notes.  Extent  of— 23  CaL  331 ;  38  Cal.  362.  Fact,  on  ques- 
tions of— see  note,«Mpra:  fraud,  6  Cal.  119;  8  Cal.  87,207;  19  CaL  143; 
HcFadden  v.  MitchelL  April  22ud,  1830, 5  Pac.  C.  L.  J.  334 ;  Parks  v.  Bar- 
ney, June  11th,  1880,  5  Pac.  C.  L.  J.  409.  G-eneral,  too— 1  CaL  366. 
Granting— see  under  Sfbciai.  I29^stbuctions,  sec.  609n.   Inconsis- 

£int— see  Contbadiotoby.  Irreconcilable— see  Conteadictobt. 
aw,  on  matters  of— see  note,  supra.  Libel— Const.  Cal.  art.  1,  sec.  9; 
<3  Cal.  124.  Malicious  prosecution— 29  Cal.  644;  52  Cal.  246;  53  CaL  189. 
Objections  to— see  Exceptions,  under  Special  Instructions,  sec. 
C09n.  Ctal— 53  Cal.  574.  Passing  on— see  under  Special  Instructions^ 
Bee.  609n.  Pertinency  of  evidence— submitting,  49  Cal.  56.  Point— 
treated  as  proven  in,  see  Assuuixa  Fact,  and  Chabob,  note,  supra. 
Presumed— correct,  53  Cal.  420:  proper,  17  Cal.  123:  20  Cal.  56;  31  CaL 
116;  38  Cal.  362;  49  CaL  560;  53  CaL  491 ;  Williams  «.  Hartford  F.  Ins.  Co. 
March  29tb,  1880, 5  Pac.  C.  L.  J.  227.  Refusal  of— see  under  Spbciai. 
iNSTBTTOTiOirs,  scc.  609n.  Relevant— 2  Cal.  39, 217;  9  CaL  353;  24  CaL 
17:  28  Cal.  830;  36  Cal.  404;  39  Cal.  123, 691 ;  45  Cal.  496;  47  Cal.  93;  50  Cal. 
469.  Requisites  of— see  Assuhino  Fact,  Contbadiotoby,  Gen- 
EBAL,  Relevant,  Vaqite.  Special— sec.  609n.  Supplementary— 13 
Gal.  274.   Testimony  on— where  uncontradicted,  45  CaL  544:  stating. 
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see  note,  mpra.   XTseless— 53  CaL  420.   T7stial-4ec.  2061 ;  see  also,  sec. 
210i.   Vague— 39  CaL  690;  and  see  Too  Genkbal. 

§  609.  AVhero  either  party  asks  special  instructions  to 
bo  given  to  the  jury,  the  court  must  either  give  such 
instruction,  as  requested,  or  refuse  to  do  so,  "or  give  the 
instruction  with  a  modiiication,  in  such  manner  that  it 
may  distinctly  appear  what  instructions  were  given  in 
whole  or  in  part. 

Instmctions,  disposition  of— asking,  granting,  refusing,  modifying, 
manner  of  passing  on,  see  those  lieads  under  Special  Instmctions, 
iMfra. 

SPECIAL  mSTRUCTIONS. 

Adding  to— 47  Gal.  S3.  Asking-6  Gal.  197;  16  Cal.  78;  48  CaL  237. 277; 
93  CaL  613;  WfUIams  r.  HartforU  Fire  Ins.  Co.  March  23th,  IS80. 5  Pac. 
C.  L.  J.  '227.  Disregarding— «  Cal.  197.  Exceptions  to— sec.  646  uid 
notes.  Granting— J  Cal.  3.0;  13  CaL  172;  17  CaL  143;  41  Cal.  6S.  Mod- 
tfying— see  Addino  to,  G banting,  Passing  on.  Offering:  see 
Asking.  Passing  on-^manucr  of ,  2  CuL  173;  5  CiU.  4iH};  lu  Cal.  476. 
683;  25CaL4oO;  32  CiL  280;  34  CaL  101:  37  CaL  154;  40  CaL  543;  43  CaL 
166;  see  also  addiso  to,  (jRanting,  Modifying,  BEFirsAi*.  Pre- 
senting—see  Asking.  Proposed— 6  Cal.  I;i7;  23  Cal.  556.  Reading— 
timoof,2')  CaL  653.  Refusal  of— proper,  5  CaL  47S;  6  Cal.  197;  8  Cal. 
275,  SLO;  9  CaL  353;  13  CuL  -W);  2.)  Cal.  556;  3i  Cal.  .231;  36  CaL  404;  45 
GaL4';«;  471'aLr;{;  4>  CiU.  16<>;  53  Cal.  854,  630;  Pi'oplo  v.  Smallmans, 
May  I5tli,  ISSO:  luiproper,  2  CaL  3';5;  62  CaL  61 1 :  reasons  for,  8  CaL  3!)0: 
curing,  8  Cal.  87;  30  CaL  631;  6J  CaL  461;  People  v.  Ah  Chung,  March 
22nd,  1880. 5  Pac.  C.  L.  J.  21S;  Sleiuers  v,  Eisen,  March  24th,  ItioO,  6  Pac. 
C.  L.  J.  248.   Time,  presenting  in— where  many,  6  Gal.  197. 

§  610.  When,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  property  which  ia  tho 
subject  of  litigation,  or  of  the  place  in  which  any  material 
fact  occurred,  it  may  order  them  to  be  conducted,  in  a 
body,  under  the  charge  of  an  ollicer,  to  the  place,  which 
shall  bo  Rliown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose,  while  the  jury  are  thus  absent, 
no  person,  other  than  tho  person  so  appointed,  sbajl  speak 
to  them  on  any  subject  connected  with  the  trial. 

View  of  premises— 19  CaL  427;  43  Cal.  607;  50  Gal.  556;  53  CaL  60. 

§  611.  If  the  jury  are  permitted  to  separate,  either 
during  the  trial  or  after  the  case  is  submitted  to  them, 
they  sliall  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  with  or  suffer  themselves  to  be  addressed 
by  any  other  person  on  any  subject  of  tho  trial,  and  that 
it  is  their  duty  not  to  form  or  express  an  opinion  thereon 
until  tho  case  is  iinally  submitted  to  them. 

Temporary  recess- question  as  to  application,  23  Cal.  631. 

§  612.  Upon  retiring  for  deliberation ,  the  jury  may  take 
with  them  all  papers  wliicli  have  been  received  as  evi- 
Cons  Civ.  F&oc— lo. 
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dence  in  the  cause,  except  depositions  or  copies  of  snch 
papers  as  ought  not,  in  the  opinion  of  the  court,  to  bo 
taken  from  the  person  having  them  in  possession;  and 
they  may  also  take  with  them  notes  of  the  testimony  or 
other  proceedings  on  the  trial,  taken  by  themselves,  or 
any  of  them,  but  none  taken  by  any  other  person. 

Inspectioa  of  docaments— by,  96  Cal.  168. 

§  613.  "WTien  the  case  is  finally  submitted  to  tho  Jury, 
they  may  decide  in  court  or  retire  for  deliberation;  if  they 
retire,  they  must  be  kept  together,  in  some  convenient 
place,  under  charge  of  an  officer,  until  at  least  tliroe- 
tourths  of  them  agree  upon  a  verdict  or  are  discharf^ed 
by  the  court.  Unless  by  order  of  the  court,  the  othcer 
having  them  under  his  charge  must  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  himself,  ex- 
cept to  ask  them  if  they  or  three-fourths  of  t:\em  are 
agreed  i:po:i  fi  verdict;  and  he  must  not,  before  their  ver- 
dict is  reudero  I,  communicate  to  any  person  the  state  of 
their  deliberations,  or  the  verdict  agreed  upon.  [In  effect 
31arch  10th,  IboO.l 

Retiring  for  delxbevAtion—Temporarv  separation,  5  Cal.  275;  19  Cal. 
427 ;  20  Oil.  43» ;  21  Cal.  337 ;  22  OaL  MS,   Influence  cf  judge,  29  Cr.l.  256. 

Threo-foorths— agreement  of,  amdt.  1880 ;  see  Const.  Cal.  art.  1 ,  see.  7. 

§  61<^.  After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them  as  to  any  part  of 
the  testimony,  or  if  they  desire  to  be  informed  of  any 
point  of  law  arising  in  the  cause,  they  may  require  the 
officer  to  conduct  them  into  court.  Upon  their  being 
brought  into  court,  the  information  required  must  be 
given  in  the  presence  of,  or  after  notice  to,  tlie  parties  or 
counsel. 

Information  given— extent  of,  45  Cal.  338:  on  non-judlclal  days,  sec. 
134,  subd.  1. 

Absence  of  attorneys— criminal  cases,  5  Cal.  148;  37  Cal.  274. 

§  615.  If,  after  the  impanneling  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  per- 
jform  his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors, 
or  another  juror  may  be  sworn  and  the  trial  begin  anew; 
or  the  jur^  may  be  discharged  and  a  new  jury  then  or 
afterward  impanneled. 

§  616.  In  all  cases  where  the  jury  are  discharged,  or 
prevented  from  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  of  the  trial,  or  after  the 
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canse  is  submitted  to  tliem,  the  action  may  be  again  tried 
immediately,  or  at  a  future  time,  as  the  court  may  direct. 

Jury  discharged— fonnaUtles,  48  Cat  324:  on  non-Judicial  days,  49 
Gal.  228. 

§  617.  While  the  jury  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business  :  but  it  is 
nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury  until  a  verdict  is  rendered  or 
the  jury  discharged.  The  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in 
case  of  an  agreement  during  a  recess  or  adjournment  for 
the  day.    [In  effect  March  10th,  1880.] 

Sealed  verdict— bringing  in,  12  CaL  483. 

Adjoomment  for  term— effect  of,  before  amdt.  1880,  48  CaL  324;  50 
Cal.  648:  abolition  of  terms,  by  Const.  1879,  see  sec.  73». 

§  618.  When  the  jury,  or  three-fourths  of  them»  have 
affr  >ed  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  in  writine,  signed 
by  the  foreman,  and  must  be  read  by  the  clerk  to  the 
jury,  and  the  inquiry  made  whether  it  is  their  verdict. 
Either  party  may  require  the  jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  juror  if  it  is  his 
verdict;  if  upon  such  inquiry  or  polling,  more  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
the  verdict  is  complete  and  the  jury  discharged  from  the 
case.    [In  effect  March  10th,  1880.] 

Three-fonrtha— agreement  of,  see  sec.  613n. 

Verdict  received-on  non-Judicial  day,  sec.  134. 

Polling  jary->20  Cal.  69. 

Dissenting— more  tban  one>f ourtti,  amdt.  1880;  gromida  for,  48  Cal. 
688. 

§  619.  When  the  verdict  is  announced,  if  it  is  informal 
or  insufficient  in  not  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
the  jury  may  be  again  sent  out. 

Corrected  by  jury— 2  CaL  183, 269. 

Court,  power  of-2  CaL  183;  3  CaL  137;  34  Cal.  663. 

Waiver-4  CaL  260. 
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AETICLE  in. 
THB  VEBDICT. 

S  624.  Oeneral  and  special  verdicts  defined. 

I  625.  When  a  general  or  special  verdict  may  be  rendered. 

§  626.  Verdict  in  actions  for  recovery  of  money  or  on  establl^lng 

counter-claim. 
§  627.  Verdict  in  actions  for  the  recovery  of  specific  personal  prop- 

erty. 
S  628.  Entry  of  verdict. 

§  624.  The  verdict  of  a  jury  is  eitlier  general  or  special. 
A  general  verdict  is  that  by  which  they  pronounce  gener- 
ally upon  all  or  any  of  the  issues,  either  in  favor  of  the 
plaintiff  or  defendant;  a  special  verdict  is  that  by  which 
the  jury  find  the  facts  only,  leaving  the  judgment  to  the 
coLTit.  The  special  verdict  must  present  the  conclusions 
of  fact  as  established  by  the  evidence,  and  n<^  the  evi- 
dence to  prove  them :  and  those  conclusions  of  tact  must 
be  so  presented,  as  that  nothing  shall  remain  to  the  court 
but  to  draw  from  them  conclusions  of  law. 

Verdict,  scope  of-conflned  by  pleadings  and  issues,  2  Cal.  183, 2A1 ;  6 
C?.\.  433;  38  Cal.  507;  41  Cal.  123:  sufficient  form,  25  Cal.  479;  40  Cal.  657: 
and  as  to  amending,  see  sec.  473;  3  Cal.  137 :  ejectment  in,  sees,  740, 741 : 
intendments  as  to,  see  generally,  Intendments,  sec.  53n:  new  trials 
for  misconduct  affecting,  sec.  657,  subd.  2  and  note :  joint  defendants, 
aTainst,  6  Cal.  107;  15  Cal.  27;  25  Cal.  123:  waiver  of  Informality  in,  38 
Cal.  507;  40  Cal.  408. 

General  verdict— 14  Cal.  168;  15  Cal.  162;  25  Cal.  479;  and  see  SCOPJB 
OF  Vekdict,  supra. 

Special  verdict— sec.  625n» 

§  625.  In  an  action  for  the  recovery  of  money  only,  or 
specidc  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict 
in  writing,  upon  all,  or  any  of  the  issues,  and  in  all 
cases  may  instruct  them,  if  they  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  must  be  filed  with  the  clerk 
and  entered  upon  the  minutes.  Where  a  special  finding 
of  facts  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  must  give  judg- 
ment accordingly. 

General  verdict—sec.  624n. 

Special  verdict— Character  of,  16  Cal.  113;  17  Cal.  299, 510;  19  Cal.  101 ; 
SI  Cal.  98.  Directed  by  court.  3  Cal.  396.  Special  issues,  4  Cal.  6;  8  Cal. 
V)\ :  23  Cal.  482:  27  Cal.  860.  Change  of  verdict,  from  special  to  general, 
? )  Cal .  53 ) ;  43  Cal .  588.  Sped  at  finding,  effect  on  general  verd  let,  20  Cal. 
U);  2)  Cal.  Aid:  31  Cal.  115:  and  as  to  equity,  see  49  Cal.  126;  52  Cal.  430: 
lusufflclcnt,  when,  50  Cal.  61. 
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§  626.  When  a  verdict  is  found  for  tlie  plaintiff,  in  an 
action  for  the  recovery  of  money,  or  for  tbe  defendant 
wlien  a  counter-claim  for  the  recovery  of  money  is  estab- 
lished, exceeding  the  amount  of  the  plaintiff's  claim  as 
established,  the  jury  must  also  find  the  amount  of  the 
recovery. 

Amount  of  recovenr— Watson  v.  Damon,  March  5th,  1880, 5  Pac.  C. 
L.  J.  17. 

§  627.  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  has  not  been  delivered  to 
the  plaintiff,  or  tbe  defendant,  by  bis  answer,  claim  a  re- 
turn tliereof,  the  Jury,  if  their  verdict  be  in  favor  of  the 
plaintiff,  or,  if  bemg  in  favor  of  the  defendant,  they  also 
Und  that  he  is  entitled  to  a  return  thereof,  must  find  tbe 
value  of  the  property,  and,  if  so  instructed,  the  value  of 
specific  ilbrtions  thereof,  and  may,  at  the  same  time,  assess 
tlie  damages,  if  any  are  claimed  in  the  complaint  or  an- 
swer, which  the  prevailing  party  has  sustained  by  reason 
of  the  taking  or  detention  of  such  property.  [In  effect 
July  1st,  1874.] 

Verdict  in  replevin-7  Cal.  568;  8  Cal.  446;  21  Cal.  274;  24  CaL  147. 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  made 
by  the  clerk  in  the  minutes  of  the  court,  specifying  the 
time  of  trial,  tbe  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  length,  and  where  a  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or  if 
tbe  case  be  reserved  for  argument  or  further  considera- 
tion, the  order  thus  reserving  it. 
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ARTICLE  IX. 

PENAL  CLAUSES. 

§  56.  From  and  after  the  taking  effect  of  this  act,  if 
any  debtor  or  insolvent  shall,  after  the  commencement  of 
proceedings  in  insolvency,  secrete  or  conceal  any  proper- 
ty belonging  to  his  estate,  or  part  with,  conceal,  or  de- 
stroy, alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
destroyed,  altered,  mutilated,  or  falsLded,  any  book,  deed, 
document,  or  writing  relating  thereto,  or  remove,  or  cause 
to  be  removed,  the  same  or  any  part  thereof,  with  intent 
to  prevent  it  from  coming  into  the  possession  of  the  as- 
signee in  insolvency,  or  to  hinder,  impede,  or  delay  his 
assignee  in  recovering  or  receiving  tne  same,  or  make  any 
payment,  gift,  sale,  assignment,  transfer,  or  conveyance 
of  any  property  belonging  to  his  estate,  with,  like  intent, 
or  shalispend  any  part  thereof  in  gaming;  or  shall,  with 
intent  to  defraud,  willfully  and  fraudulently  conceal  from 
his  assignee,  or  fraudulently  or  designedly  omit  from  his 
schedule  any  property  or  effects  whatsoever;  or  if  in  case 
of  any  person  having  to  his  knowledge  or  belief  proved  a 
false  or  fictitious  debt  against  his  estate,  he  shall  fail  to 
disclose  the  same  to  his  assignee  within  one  month  after 
coming  to  the  knowledge  or  belief  thereof;  or  shall  at- 
tempt to  account  for  any  of  his  property  by  fictitious  loss- 
es or  expenses;  or  shall,  within  three  months  before  the 
commencement  of  proceedings  in  insolvency,  under  the 
false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinary  conrse  of  trade,  obtain  on  credit  from  any  per* 
son  any  goods  or  chattels,  with  intent  to  defraud ;  or  shall, 
with  intent  to  defraud  his  creditors,  within  three  months 
next  before  the  commencement  of  proceedings  in  insolv- 
ency, pawn,  pledge,  or  dispose  of  otherwise  than  by  bona 
Me  transactions  in  the  ordinary  way  of  his  trade,  any  of 
nis  goods  or  chattels  which  have  been  obtained  on  credit 
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and  remain  unpaid  for,  he  shall  be  deemed  guilty  of  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  county  jail  for  not  less  than 
three  months  nor  more  than  two  years. 
Concealing  property,  etc.— eee  Penal  Code,  sec.  154. 

Fraadnlent  deaUng  with  books  or  writing— see  Penal  Ciode,  sec 

132. 

Frand— sec.  49n;  19  Cal.  143. 

Fraudolent  preferences  and  tranafors  oec.  55f». 

RETICLE   X. 
MISCELLANEOUS. 

§  57.  If  any  debtor  shall  die  after  the  order  of  adjudi- 
cation, the  proceedings  shall  be  continued  and  concluded 
in  like  manner  and  with  like  validity  and  effect  as  if  he 
had  lived. 

Continuance  of  jvoceedinga— after  death  of  party,  compare  Code 
Civ.  Proc.  sec.  38A. 

§  58.  Pending  proceedings  by  or  against  any  i>erson, 
copartnership,  or  corporation,  no  Statute  of  Limitations  of 
this  State  shall  run  against  a  claim  which  in  its  nature  is 
provable  against  the  estate  of  the  debtor. 

Limitations  generally— see  Code  Ciy.  Proc.  sec.  312i». 

§  59.  Any  creditor,  at  any  stage  in  the  proceedings, 
may  be  represented  by  his  attorney  or  duly  authorized 
agent. 

Attorney— see  Code  Civ.  Proc.  sec.  275  er  teg. 

§  60.  It  shall  be  the  duty  of  the  court  having  jurisdic- 
tion of  the  proceedings,  to  exempt  and  set  apart  for  the  use 
and  beneiit  of  said  insolvent  such  real  and  personal  prop- 
erty as  is  by  law  exempt  from  execution ;  and  also  a  home- 
steSid  in  the  manner  as  provided  in  section  one  thousand 
four  hundred  and  sixty-five  of  the  Code  of  Civil  Pro- 
cedure. 

Property  exempt  from  execution— see  Code  Civ.  Proc  sec  690  and 
notes. 

§  61.  The  filing  of  the  petition  by  or  against  a  debtor 
upon  which  an  order  of  adjudication  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com> 
mencement  of  proceedings  in  insolvency  under  this  act. 

§  62.  Words  used  in  this  act  in  the  singular  include 
the  plural,  and  in  the  plural,  the  singular,  and  the  word 
"debtor"  Includes  partnerships  and  corporations. 
Meaning  of  words-comparo  Code  Civ.  Proc.  sec.  17. 
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OF  EVIDX2NCR 
GENERAL  DEFINITIONS  AND  DIVISIONa 

S  1823.  Definition  of  eyldence. 

1824.  Definition  of  proof. 

1825.  Definition  of  law  of  evidence. 

1826.  The  deji^ee  of  certainty  required  to  establish  facts. 

1827.  Four  kinds  of  evidence  specified. 
§  1828.  Several  decrees  of  evidence  specified. 
§  1829.  Original  evidence  defined. 
S  1830.  Secondary  evidence  defined. 
I  1831.  Direct  evidence  defined. 
I  1832.  Indirect  evidence  defined. 

1833.  Primary  evidence  defined. 

1834.  Partial  evidence  defined. 

1835.  Satisfactory  evidence  defined. 

1836.  Indispensable  evidence  defined. 

1837.  Conclusive  evidence  defined. 
I  1838.  Cumulative  evidence  defined. 

§  1839.  Corroborative  evidence  defined. 

§  1823.  Judicial  evidence  is  the  means,  sanctioned  by 
law,  of  ascertaining  in  a  judicial  proceeding  the  truth 
respecting  a  question  of  fact. 

Evidence— law  of,  sec.  1825:  kinds  of,  sec.  1827:  degrees  of,  sec.  1828  «; 
seq.:  relevancy  of ,  sees.  18b8, 1870:  production  of ,  see  sec.  1825,  subd.  3, 
note :  value  and  effect  of,  see  sec.  1825,  subd.  5,  note. 

§  1824.  Proof  is  the  effect  of  evidence,  the  establish- 
ment of  a  fact  by  evidence. 
Definition  of  term— 31  CaL  201. 

Proof— degree  required,  sec.  1826:  order  of,  sees.  607, 2042:  extent  of, 
sees.  18G7.  lt>b.O:  limits  of,  sees.  1868, 1870:  burden  of,  sees.  1869n,  1931: 
method  of  making,  81  Cal.  201. 

§  1825.  The  law  of  evidence,  which  is  the  subject  of 
this  part  of  the  Code,  is  a  collection  of  general  rules 
established  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without 
proof; 

2.  For  declaring  the  presumptions  of  law,  both  those 
which  are  disputable  and  those  whicli  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence ; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining  in  certain  cases,  the  value  and  effect 

of  evidence. 

SUBDivisioir  1.  Froof  azmecessary— when,  see  sec.  1827,  subd.  1, 
note. 
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SuBDiYisioN  2.  PrvRunptiona— 6ecs.  1999, 1961-1963  and  notes. 

Subdivision  a.  Prodaction  of  eTidence-«ec8. 1961-2054. 

SUBDivisiov  4.   Ezdaaion  of  evidence— sees.  1867, 1868. 

fiUBDiTisioir  A.  Value  and  efibct  of  eridence— sec 2061;  also  see 
•ec.  Is3d  el  ieq. 

§  1826.  The  law  does  not  require  demonstration:  that 
is,  such  a  deji^ree  of  proof,  as,  excluding  possibility  of 
error,  produces  absolute  certainty,  because  sucli  proof  is 
rarely  possible.  Moral  certainty  only  is  required,  or  that 
decree  of  proof  which  produces  conyictioa  in  an  unprej- 
udiced mind. 

Proof— sec.  1834  and  note. 

?1827.  Tliere  are  four  kinds  of  evidence: 
.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objeipts  presented  tQ  the  senses. 
Subdivision  l.  Knowledge  of  the  court— eeo.  1875  and  notes. 
Subdivision  2.  Witnesses-sees.  1878-1884. 
Subdivision  S.  Writiags— sees.  1887-1951. 
Subdivision  4.   Odter  material  objects— sec.  1954. 

?1828.  There  are  several  degrees  of  evidence: 
Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and 
conclusive.    [In  effect  July  1st,  1874. J 

§  1829.  Primary  evidence  is  that  kind  of  evidence 

which,  under  every  possible  cireumstance,  affords  the 
greatest  certainty  of  the  fact  in  question.  ThuH,  a  writ- 
ten instrument  is  Itself  the  best  possible  evidence  of  its 
existence  and  contents.    [In  effect  July  Ist,  1874.  j 

§  1830.  Secondary  evidence  is  that  which  is  inferior  to 
primary.  Thus,  a  copy  of  an  instrument,  or  oral  evidence 
of  its  contents,  i%  secondary  evidence  ot  the  instrument 
and  contents.    [In  effect  July  1st,  1874.] 

Secondarv  evidence— that  conveyance  anthoriaed  by  corporation. 
52  Cal.  192. 

Oontents  of  a  writing— evidence  of,  sec  I8S&. 

§  1831.  Direct  evidence  is  that  which  proves  the  fact 
in  dispute  directly,  without  an  inference  or  presumption, 
and  which  in  itself,  if  true,  conclusively  establishes  that 
fact.  For  example:  if  the  fact  in  dispute  be  au  agree- 
ment, the  evidence  of  a  witness  who  was  present  and 
witnessed  the  making  of  it,  ia  direct.  - 
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§  1832.  Indirect  evidence  is  that  which  tends  to  estab* 
liah  the  fact  in  dispute  by  proving  another,  and  which, 
tliough  true,  does  not  of  itself  conclusively  establish  that 
fact,  but  which  afiEords  an  inference  or  presumption  of  its 
e^cistence.  For  example :  a  witness  proves  an  admission 
of  the  party  to  the  fact  in  dispute.  This  proves  a  fact, 
from  which  the  fact  in  dispute  is  inferred. 

Indirect  ovidence-secs.  198T-1963. 

§  1833.  Prima  facie  evidence  is  that  which  suffices  for 
tho  proof  of  a  particular  fact,  until  contradicted  and  over- 
come by  other  evidence.  For  example :  the  certificate  of 
a  recording  officer  is  prima  facie  evidence  of  a  record,  but 
it  may  afterward  be  rejected  upon  proof  that  there  is  no 
such  record.    [In  effect  July  1st,  1874.] 

Frhna  facie  evidence— seal  of  corporation  as,  53  Cal.  192. 

Dispatable  presamptlon— sec.  1968. 

f!  X834.  Partial  evidence  is  that  which  goes  to  establish 
ctached  fact,  in  a  series  tending  to  the  fact  in  dispute. 
It  may  be  received,  subject  to  be  rejected  as  incompetent, 
unless  connected  with  the  fact  in  dispute  by  proof  of 
other  facts.  For  example:  on  an  issue  of  title  to  real 
property,  evidence  of  the  continued  possession  of  a  re- 
mote occupant  is  partial,  for  it  is  of  a  detached  fact, 
which  may  or  may  not  be  afterward  connected  with  the 
fact  in  dispute. 
Oolmected  with  the  fact  in  dispate— sec.  1868. 

§  1835.  That  evidence  is  deemed  satisfactory  which 
ordinarily  produces  moral  certainty  or  conviction  in  au 
unprejudiced  mind.  Such  evidence  alone  will  justify  a 
verdict.  Evidence  less  than  this  is  denominated  slight 
evidence. 

Satisfactory  eridence^to  justify  verdict,  sec.  2061,  sabd.  fi. 

§  1836.  Indispensable  evidence  is  that  without  which 
a  particular  fact  cannot  be  proved. 
Indispensable  eVideince— sees.  1967-1974. 

§  1837.  Conclusive  or  unanswerable  evidence  is  that 
which  the  law  does  not  permit  to  be  contradicted.  For 
example:  the  record  of  a  court  of  competent  jurisdiction 
cannot  be  contradicted  by  the  parties  to  it. 

Condosive  eridence— sees.  1908, 1962, 1978. 

§  1838.  Cumulative  evidence  is  additional  evidence  of 
the  same  character  to  the  same  point. 

§  1839.  Corroborative  evidence  is  additional  evidence 
of  a  different  character,  to  the  same  point. 


g  1845.  A  witness  can  testify  of  tbose  facta  omy 
ivMcli  lie  knons  of  bla  own  knowledge;  that  Is,  whiob 
are  derived  from  liis  own  jierceplioiis,  except  in  tlioae  few 
espreas  cases  in  wiiich  liis  opinioaa  or  inferences,  oi  the 
declarations  of  ottieis,  are  admissibte. 
Opinion!,  inferenciB,  clsclaratii>ns--see  Bee.  ISltl  aaa  nous:  testi- 
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presence  and  subject  to  the  examination  of  all  the  parties, 
If  they  choose  to  attend  and  examine. 

Witness— defined,  sec.  1878. 

Witnesses— competency  of,  sec.  1879  e<  *eq. 

Oath  or  afHrmation— administration  of,  sees.  2093-2097. 

Examination  of  witnesses— sees.  2042-2054. 

.  §  X847.  A  witness  is  presumed,  to.  speak  the  truth.. 
This  presumption,  however,  mav  be  repelled  by  the  man- 
ner in  which  he  testilies,  by  the  character  of  his  testi- 
mony, or  by  evidence  affecting  his  character  for  truth,, 
honesty,  or  integrity,  or  his  motives,  or  by  contradictory 
evidence;  and  the  jury  are  the  exclusive  judges  of  his. 
credibility. 
Witness— sec.  1878  et  seq. 

Fresamed  to  speak  the  truth— sec.  1963,  subd.  1:  evidence  of  good 
character,  sec.  2053. 

Presumption  repelled— manner  of  testifying,  sec.  2061,  subd.  2 :  cliar- 
actor  of  testimony,  sec.  2061,  subd.  3 :  impeaching  credit,  sees.  2049, 2051, 
2052:  motives,  hostility,  52  Gal.  380:  contradictory  evidence,  sec.  2049, 
2051. 

Jury  exclusive  judges  of  credibility— sec  2061. 

§  1848.  The  rights  of  a  party  cannot  be  prejudiced  by 
the  declaration,  act,  or  omission  of  another,  except  by 
virtue  of  a  particular  relation  between  them;  therefore, 
proceedings  against  one  cannot  affect  another.  [In  effect 
July  1st,  1874.J  . 

Particular  relation— requisite,  2  Cal.  145:  wife,  where  marriage  In 
issue,  9  Cal.  593:  husband,  crime  of,  not  imputed  to  wife,  4:>  Cal.  637: 
partner,  agent,  etc.  sec.  1870.  subd.  5:  parties  to  fraud,  20  Cal.  598:  offi- 
cers and  master  of  vessel,  33  Cal.  61 :  attorney,  47  Cal.  24^. 

Declaration,  etc.,  of  anothex^when  admissible,  sees.  1849-1853. 

§  1849.  "Where,  however,  one  derives  title  to  real  prop- 
erty from  another,  the  declaration,  act,  or  omission  oi  the 
latter,  while  holding  the  title,  in  relation  to  the  property, 
is  evidence  against  the  former. 

Oonstmction  of  section— 50  CaL  478. 

Declarationfl  of  predecessor— admissible,  12  Cal.  163;  30  Cal.  430;  88 
Cal.  466 ;  33  Cal.  51 ;  43  Cal.  293 :  relating  to  tho  real  property,  50  Cal.  478 : 
while  holding  tho  title,  2  Cal.  148:  12  Cal.  496:  25  Cal.  202;  33  Cal.  278: 
against  the  former,  23  CaL  347;  49  Cal.  294;  52f  Cal.  348:  estoppel  by,  5 
Cfal.  84:  analogous  doctrine  as  to  personalty,  40  CaL  474;  and  see 
"  fraud,"  under  BBS  Gest^,  sec.  1850». 

§  1850.  Where,  also,  the  declaration,  act,  or  omission 
forms  part  of  a  transaction,  which  is  itself  the  fact  in  dis- 
pute, or  evidence  of  that  fact,  such  declaration,  act,  or 
omission  is  evidence,  as  part  of  the  transaction. 
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Bes  geits,  part  of-declantions,  etc.,  forming.  Gmeratly,  time  of 
decLiratlons,  35  Cal.  40;  63  Col.  213;  written  declarations,  etc..  may  be. 
sec.  15)46;  21  Cal.  874;  47Cal.'J!;4:  dccLiratiou3uotfomiinflr.4J  Cal.:27;  48 
Cal.  463.  Special  instances t  nssaui  t,  35  Cal.  274 :  40  Cal.  3vS8 :  conspiracy, 
iu  furtherance  of,  27  Cal.  5i2:  declarations  beforo  others,  sec.  1H70, 
8ub(L3;  29  Cal.  637:  dying  declaration,  ftee.  1S70,8uIk1.  4;  35  Cal.  49:  en- 
tries In  corporation  book%\rbca  laadmissible.Si  Cal.  24S:  fraud.  1m- 
K;achhig8alefor,7Cal.8:.l;  8CaL  109,325;  15Cal.50;  23Cal..131;  25 Cal. 
2:  36  Cal.  205:  Infiumnce  policy,  FIshljeck  v.  Phoenix  Ins.  Co.  March 
24th,  188U,  5  Pac.  C.  L.  J .  212 :  malice,  35  Cal.  373 :  Writing,  to  explain,  sec 
1860. 

§  1851.  And  where  the  question  in  disjtnte  between 
the  parties  is  the  obligation  or  duty  of  a  third  person, 
whatever  would  be  the  evidence  for  or  against  such  per- 
son is  prima  facia  evidence  between  the  parties.  [In  effect 
July  1st,  1874.] 

§  1852.  The  declaration,  act,  or  omission  of  a  member 
of  a  family,  who  is  a  decedent,  or  out  of  the  jurisdiction,  is 
also  admissible  as  evidence  of  common  reputation,  in 
cases  where,  on  questions  of  pedigree,  such  reputation  is 
admissible. 

Declaration  of  decedeni— see.  1870,  snbd.  4. 

Common  reputation— on  questions  of  pedigree,  etc.,  sec.  1870;- 
snbd.  11. 

§  1853.  The  declaration,  act,  or  omission  of  a  dece- 
dent, having  sufficient  knowledge  of  the  subject,  against 
his  pecuniary  interest,  is  also  admissible  as  evidence  to 
that  extent  against  his  successor  in  interest. 

Decedent's  declaration  against  interest— sec.  IS70,subd.4:  44  Csd. 
26!);  45  CaL  137;  46  CaL  610;  47  Cal.  842  entries  and  other  writings,  sec 

§  1854.  When  part  of  an  act,  declaration,  conversa- 
tion, or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into  by  the 
other;  when  a  letter  is  read,  the  answer  may  be  given; 
and  when  a  detached  act,  declaration,  conversation,  or 
writing  is  given  in  evidence,  any  other  act,  declaration, 
conversation,  or  writing,  which  is  necessary  to  make  it 
understood,  may  also  be  given  in  evidence. 

Part,  admitting  more— section  applicable,  3  Cal.  106;  6  Cal.  133;  9 
Cal.  620;  10  Cat.  871:  13  Cal.  634;  1 )  Cal.  C33;  2'>  Cal.  128;  20  Cal.  4»7,U41: 
CjCal.C43:  33  Cal.  2< 9:  section  inapplicable,  30  Cal.  65, 542;  Zi  Cal.  360: 
error  under  section,  whcft  not  prcludiclnl,  60  CaL  137:  documents, 
cross-examination,  etc.,  sees.  2047,2048:  related  documents  as  evidence, 
47  Cal.  2^4. 

§  1855.  There  can  be  no  evidence  of  the  contents  of  a 
writing,  other  than  the  writing  itself,  except  in  tho  follow- 
ing cases : 
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1.  Where  the  original  has  been  lost  or  destroyed;  in 
which  case  proof  ot  the  loss  or  destruction  must  first  he 
made; 

2.  AVhen  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  fails  to  pro- 
duce it  after  reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document  in 
the  custody  of  a  public  ollicer; 

4.  Wben  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  this  Code  or  other 
statute; 

5.  When  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  court 
without  great  loss  of  time,  and  the  oviilonce  sought  from 
them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four, 
a  copy  of  the  original  or  of  the  record  must  be  produced; 
in  those  mentioned  in  subdivisions  one  and  two,  either  a 
copy  or  oral  evidence  of  the  contents.  [In  effect  July  Ist, 
1874.] 

Nature  of  provision— 0  Gal.  430;  10  CaL  126. 

Contents  of  writing— showing  permissible,  sees.  1937,  1960;  5  Cal. 
467;  9  Cal.  533;  13  Cal.  84;  43  Cal.  162;  43  Cal.  264;  50  Cal.  353. 

SuBDivisioir  1.  Orieinal  lost  or  destroyed— proof  requisite,  5  Cal. 
3^;  9  Cal.  430;  15  Cal.  183;  1)  Cal.G40:  dlli'?ent  search  unsuccessful,  5 
Cal.502,517;  6  Cal.  4.0;  I'iCnl.  104;  l.> Cal.  13,872;  18Cal.l6o;  19  Cal.  633: 
22Cal.b59;  21  Cal.  665;  30  CaL  3(i0;  33  Cal.  3,'0:  4")  Cal.  65J,  671;  beyond 
control,  8  Cal.  4J;  13  Cal.  633;  19  Cal.  04:  27  Cai.  54:  secondary  evidenco 
admitted,  8  Cal.  41;  13  Cal.  1 1 ;  17  Cal.  5(»;  22  Cal.  50;  26  Cal.  270;  51  CaL 
198:  recorder's  book  as  evidence,  17  CaL  43. 

SlTBDZVisiolr  2.  Original  in  possession  of  opponent  — notice  to 
produce,  sees.  1938, 1^9:  ]2Cai.4.)3:  15  Cal.  63:  secondary  evidence  ad- 
mitted, 9  CaL  ."iOJ;  12  Cal.  403;  38  Cai.  584:  denial  of  existence  need  uot 
1>e  proved,  sec.  1869. 

Subdivision  3.  Pablio  records— 7  Cal.  110,  288;  12  Cal.  20;  18  Cal. 
473:  public  writings  generally,  sees.  189:^1926. 

Subdivision  4.  Original  on  record— certified  copy  admissible 
when,  3  CaL  427;  6  CaL  488,  579;  12  CaL  306;  13  CaL  638;  25  Cal.  122;  27 
Cal.  50, 238;  38  Cal.  216, 442. 

tl856.  When  the  terms  of  an  agreement  have  been 
uced  to  writing  by  the  parties,  it  is  to  be  considered  as 
containing  all  those  terms,  and  therefore  there  can  bo  be* 
tween  the  parties  and  their  representatives,  or  successors 
in  interest,  no  evidence  of  tlie  terms  of  the  agreement 
other  than  th3  contents  of  the  writing,  except  in  the  fol- 
lowing cases: 

1.  \v'here  a  mistake  or  imperfection  of  the  writing  is  put 
in  issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dis* 


§3  1857-9 

pnM.  But  tbia  sectlnn  docs  not  oiclnde  other  evidence  o\ 
the  clrcunis lances  under  which  the  agreement  was  made, 
or  Co  which  it  relates,  as  delined  in  section  eighteen  hund- 
red and  sixty,  OT  to  eiplaiu  an  extrinsic  ambiguity,  or  to 
establish  illegality  or  fraud.  The  term  s^ecment  in- 
cludes deeds  and  wills,  as  well  as  contracts  between  par- 

fTSt 

nila  coBflaed  to  lioriieji  uid  those  cUhnla^ 


^^■""^  K: 


it51 


§  1857,  The  language  of  a  wntiag  is  to  be  interpreted 
according  to  tho  meamng  it  bears  in  the  place  o(  lis  exe- 
cution, unless  tho  parties  have  reference  to  a  different 

iDterpMialion  of  oootiact— ter  loci.  Civil  CoUe,  eec.  IWS. 
§  185R  In  the  construction  of  a  statute  or  InstnuneDt, 
the  otnce  of  the  judge  ta  simply  to  ascertain  sod  declare 
what  Is  in  terms  or  in  substance  contained  therein,  not  to 
insert  what  lias  been  omitted,  or  to  omit  what  Las  been 
inserted;  and  where  there  are  several  provisions  or  par- 
ticulars, sucli  a  construction  is,  if  possible,  to  be  adopted 
as  \t1U  give  effect  to  all. 

Oonitrnctloii— ([nicrallT,  8ec.  1899  and  notes:  declarlna  what  Is  nrlt- 

tICaL^10.41'Ji  3'JCll.4M;  SICa].lS3;  13  Csl.  Hi 

§  1359.  Id  a  constmctloQ  of  a  statute,  the  intentioQ 
of  the  Legislature,  and  In  the  construction  of  tbe  Instrn- 
ment.  the  intention  of  tbe  parties,  la  to  be  pursued  if 
possible ;  and  when  a  general  and  particular  provision  are 


■.  n  c»L!u'nciarM;  si"  cm. 


ioL  CBB;  Crtnin 


msile,  IncludJDg  the 
'   and  of  the  pai> 


In  the  poeitioD  of  those  whose  lanKuaga  he  is  to  mtetpret.' 


nsed  and  umleratood  in  tbe  particular  instance,  in  wliich 
case  the  agreemeat  must  be  construed  accoidlugly. 

FhhUet  ■IgnlficBtion  of  terms—iDSf  bo  Eboim,  1(  CaL  Si;  *l  CM; 
tU;  «  C»L  isf:  compwo  CItU  Code.  tea.  IMt,  IMI. 

3  186Z  'When  an  Inatmment  consists  paitlj  of  Vlitten 
words  and  partly  of  a  printed  form,  and  the  two  aro  to- 
conBistent,  the  former  controls  the  IntMr. 


dcnce  of  persons  skilled  ii 


S  1864,  When  the  terms  of  an  aereement  bave  heai 
intended  in  a  different  sense  by  the  diSereot  parties  to  it, 
that  sense  is  to  prevatl  against  either  party  in  nhli^  ha 
supposed  the  other  understood  it,  and  when  different  con- 
Mnictloiu  of  a  provision  are  othersrlM  «4ually  propR, 
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toat  is  to  be  taken  which  is  most  favorable  to  the  party  in 
whose  favor  the  provision  was  made. 
^  Oompare— civil  Code,  sees.  1649, 1654. 

* 

§  1865.  A  written  notice,  as  well  as  every  other  writ* 
Sng,  is  to  be  construed  according  to  the  ordinary  accepta- 
tion of  its  terms.  Thus,  a  notice  to  the  drawers  or  in- 
dorsers  of  a  bill  of  exchange  or  promissory  note,  that  it 
has  been  protested  for  want  of  acceptance  or  payment, 
must  be  held  to  import  that  the  same  has  been  duly  pre- 
sented for  acceptance  or  payment,  and  the  same  refused, 
and  that  the  holder  lookis  tor  payment  to  the  person  to 
'whom  the  notice  is  given. 

•  Ordinary  acceptation— seo  sec.  1861 :  compare  Civil  Code,  sec.  1644: 
notice  of  dishonor.  Civil  Code,  sec.  3143;  4  GaL213;  8  Cal.626:  14CaL 
160;  24  CaL  379. 

>  

§  1866.  "When  a  statute  or  instrument  is  equally  sus- 
ceptible of  two  interpretations,  one  in  favor  of  natural 
right  and  the  other  against  it,  the  former  is  to  be  adopted. 

;  §  1867.  None  but  a  material  allegation  need  be  proved. 

Material  allegation  —  defined,  sec.  463:  in  complaint,  see  Coda, 
Pleading,  sec.  4J6»:  43  Cal.  439 :  not  controverted,  sec.  4()2. 

§  1868.  Evidence  must  correspond  with  the  substance 
of  the  material  allegations,  and  be  relevant  to  the  question 
in  dispute.  Collateral  questions  must  therefore  be  avoid- 
ed. It  is,  however,  within  tho  discretion  of  the  court  to 
permit  inquiry  into  a  collateral  fact,  when  such  fact  13  di- 
rectly connected  with  the  (question  in  dispute,  and  is  es- 
sential to  its  proper  determination,  or  when  it  affects  the 
credibility  of  a  witness. 

^  .Correspondenco  between  evidence  and  allegations— 28  Cal.  C7: 
variance,  sees.  469-471 :  tender  cannot  be  proven  unless  pleaded,  53 
Cal.  697. 

'Relevant  evidence— required,  4  Cal.  229:  21  Cal.  23:  27  Cal.  422;  30 
Gal.  2u2:  43  Cal.  434, 64.);  Smithv.EastBrancIiM.  Co.,  Feb.  12Lh.  lbJ0,4 
Pac.  C.  li.  J.  6()2 :  admissible  evidence  under  requirement,  sec.  1870  and 
notes :  objection  or  exception  to  evidence,  sec.  046». 

Collateral  fact— connecting,  sec.  1870  and  notes;  51  Cal.  75;  Bancroft 
t>.  Herlnghi,  Feb.  4tli,  1880,4  Pac.  C.  L.  J.  633:  entirely  irrelevant,  43 
Cal.  874:  62  Cal.  225,605;  53  CaL  735:  credibility  of  witness,  sees.  1847 
and  187u,  subd.  16. 

§  1869.  Each  party  must  prove  his  own  affirmative  al- 
legations. Evidence  need  not  be  given  in  support  of  a  neg- 
ative allegation,  except  when  such  negative  allegation  is 
an  essential  part  of  the  statement  of  tiie  right  or  title  on 
which  the  cause  of  action  or  defense  is  founded,  nor.  even 
ia  such  case  when  the  allegation  is  a  denial  of  the  existence 

PE27AL  APFlEirDU^— 6ft. 


of  a  docmnent,  the  coBtod^  of  wMcb  belouea  to  the  op^ 
poalte  party, 

'  ~         '  ra  allainloDB— admttMd  facts  need  not  be  Tirored.  iS  CaL 


1,  MOLSl 


StimciIillOT  OF  EVIDEWCB  IN  TAHIOUS  CASES.\_ 


j^^rjS 


§  1370.  In  conformity  with  tla  precedinz  proviaionH, 
evidence  lanj  be  ifiTeit  upon  a  trial  of  tna  following 

).  The  precise  fact  In  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  aa  evi- 
dence against  sucli  party;  I 

3.  An  act  or  declaratinn  of  another,  in  tha  presenco 
and  iritliiii  the  obaervation  of  a  party,  aind  his  conduct  in 

4.  Tbo  act  or  declaration,  verbal  or  written,  of  a  da- 
ceaned  person  in  respect  lo  ttia  rclationsh<r>,  biri.h.  mar- 
riage, or  death  of  any  person  related  Ly  blood  or  mar- 
riage to  such  deceosud  person ;  tlie  act  or  declaration  of  a 
deceased  person  doue  or  made  against  his  interest  in  re- 
spect to  his  real  property;  anil  also  in  criminal  actions, 
the  act  or  declarnllon  of  a  dyinjjf  person,  mado  under  a 
iense  of  impending  death,  respectiug  the  cauae  of  hia 

0.  After  proof  of  a  partnership  or  agency,  the  act  or  deo- 
laration  of  a  parmer  or  agent  of  tha  party,  within  the 
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fiK»)pe  of  the  partnership  or  agency,  and  diirinff  its  exist- 
ence. The  same  rule  applies  to  the  act  or  declaration  of 
a  joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
ested with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of 
a  conspirator  agains:|;  his  coconspirator,  and  relating  to 
the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eij^hteen  hundred  and 
fifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the 
jurisdiction,  or  unable  to  testify,  given  in  a  former  action 
Detween  the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  oi  a  witness  respectinff  the  identity  or 
handwriting  of  a  person,  when  he  has  knowledge  of  tlie 
person  or  handwriting;  his  opinion  on  a  question  of  sci- 
ence, art,  or  trade,  when  he  is  skilled  therein ; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing, 
the  validity  of  which  is  in  dispute,  respecting  the  mental 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ac- 
quaintance respecting  the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  contro- 
yersy,  respecting  facts  of  a  public  or  general  interest  more 
than  thirty  years  old,  and  in  cases  of  pedigree  and  bound- 
ary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  instrument,  where  such  true  character  is  not 
.'otherwise  plain;  but  usage  is  never  admissible,  except  aa 
an  instrument  of  interpretation; 

.  13.  Monuments  and  Inscriptions  in  public  x)laces,  as  evi- 
dence of  common  reputation;  and  entries  in  family  bi- 
bles, or  other  family  books  or  charts;  engravings  on  rings, 
family  portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  there- 
of is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presumed  or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven. 

Relevant  evidence  required^-sec.  1868  and  notes. 

BELEVANT  EVIDENOE. 

.  Snbd.  1,  Freoise  fact^in  dispute,  kinds  of  evidence,  sec.  1827  and 
notes.  Subd.  2,  AdmisGUonB-^account  hy,  13  Cql.  427;  18  Cal.  6J4t  34 
Cal.  ISO:  £0  Gal.  433 :  acquiescence,  by,  see  note  to  snbd.  3,  infra ;  13  Cal. 
487;  22Cal.232;  50  Cal.  438:  aclmowlcdgment,  by,  22  Cal.  5()5:  assessment, 
jQTt  35  Cal<  €84:. compromise, not  bv  offer  to,  sec.  2078:  counsel,  by,  a 


tllttcii.  H:  ileal,  ili:  a  CaL  »3i  SOCal.  le2;  instate  of  Toomei, 
,^i1]TUi.lM,«Pae.C.L.J.tW:IiBiHlwTMna.Bs{oJ   CbI  »t.3t3,»aj 

S;Estatsof  TpomsSaADrilTai.lM^BPBe.fl.^f.jaB:  anqniAloikQC 
KmltTiieeraM.  llHid  iM>tSi<ii/yiii.  BnbiL  IftBHUtr-oiitiuoa  of  irit- 

iiiSll.ll.aaiiiiiioiir«patB(lon-^>DbUa  or  s«i»nl  Interest, 3  CbL  tf: 

not  Id  prore  nartnenblp,  s  Cal.  Mi  «  CaLus:  pedlEree,  decUiMkm  ot 
aeeedent,ett.,sec.  18s:>:  boanOaiT,  a  Cal.  45;  V,  Cal.  Si4.  Subd.  K, 
DaogB— cbaracter  of  contract,  pTplftining,  17  Col.  n^;  aO  CaL  438:  of 

CaL  ^  fiiibd-'la,  Oommon  lapatBtion— pedl^ce,  etc.,  see  uole'to 
UM.  11.  ngim.  8uba.  H.Oontootsof  wriUnE— "liero  oial  eviaenco 
maiiilEalble,(ee  sees.  Ias3,  isss  Mid  DOtei.  SutxT  is.  Indirect  srldanoa 
— ce&enlly.Ma.  itn-IM):  Interence,  aeo.  Iss9,l960:  presumptlotu, 
Mn.US^l«l,  1903. 1M3I  Iniiuiceiol  tDterentla]  flTldenco,4 Cil. itSi 
■pCaiTniUCal.  KB)  FlililHckii.FliiBnixIns.  Co.UucliMth,ieSp,« 
no.  0.  L.  J.  212 :  prBaumptlve  eildence  of  ownenUp.  ei  Cal.  til. 
BnbO.  M,  OrailibIU&  ofwtmaM-fiee  aws.  IKT,  186S:  »»llliig  toe 
AOaUU^,  A3  CaL  SW. 

ETIDBITOE  admissible;  m  FABTIant,AS  OASGS. 
Aooonnt— IJCaJ.  4^;  MtCol-  IK.   .Amended  complaint— 91  Cal.  222. 
Amwep-lsOal.ST,  IB;  1«  Cal.  173.    Ooatiacl— conditions,  perform. 
■Bce  ot,  WUUuna  I.  HoiHonl  Fire  IM.  Co.,  March  29UI.  IBW,  S  nc  C, 
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''37  Debris— 18  Cal  JM  E»- 
mptioiifl— la  CoL  '^Jb  Forcible 
rPDd-T  CaL  391    I    Cal  4SS    U 


HCaLm    tunUM-UO^m.   Traipui-UCU. UO 


TITLB  H, 

Of  the  Kinds  and  Degrees  of  Evidence. 

Chap.    I.    Knowledge  of  the  court,  §  1875. 
n.    Witnesses,  §§  1878-1884. 
ni.    Writings,  §f  1887-1951. 

IV.    Material  objects  presented  to  the  senses,  oth^ 
than  writings,  §  1954. 
V.    Indirect  evidence,  §§  1957-1963. 
VI.    Indispensable  evidence,  §§  1967-1974, 
VTL  ^  Conclosive  and  unanswerable  evidence,  §  197S* 
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CHAPTER  I. 
KNOWliEDOB  OF  THB  COURT. 

S  1875.  Certain  facts  of  ceneral  notoriety  assumed  to  be  trae.   Speci* 
ficatiou  of  sucli  facts. 

§  1875.  Courts  take  judicial  notice  of  the  following 
facts : 

1.  The  true  sigrnification  of  all  English  words  and 
phrases  and  of  alLle^al  expressions; 

2.  Whatever  is  establislied  by  law; 

3.  Public  and  private  othcial  acts  of  the  legislative,  ex- 
ecutive, and  judicial  departments  of  this  State  and  of  the 
United  States; 

4.  The  seals  of  all  the  courts  of  this  State  and  of  the 
United  States; 

5.  The  accession  to  office  and  the  official  signatures  and 
seals  of  otlice  of  the  principal  oliicers  of  government  in 
the  legislative,  executive,  and  judicial  departments  uf  this 
State  and  of  the  United  l:r>tates; 

6.  Tlie  existence,  title,  national  flag,  and  seal  of  every 
State  or  sovereign  recognized  by  the  executive  power  of 
tlie  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  a]> 
propriate  books  or  documents  of  reference. 

JUDICIAL  NOTIOE. 

Sabd.  l.Meaning  of  English  words  and  phrases,  etc-^l  Cal.  477; 
49  Cal.  5J8;  51  Cal.  429.  Subd.  2.  Established  by  law- whatever  is, 
Statutes, 30  Cal. 2i3:  District  Courts, before nmdts.  1880, 17 Cal.  371 :  .17 
Cal.  241;  4i  Cal.40U;  4  J  Cal.  178.  Subd.  3,  Official  acts  of  governmental 
departments— Cougresslonal,  27  Cal.  1G7:  of  8tato  Legislature,  43  Cal. 
860;  52  Cal.  171:  Judicial  department,  boforo  Code,  31  Cal.  229:  prl- 
vato  acts,  before  Code,  3i  Cal.  447:  removal  of  comity  seat,  47  Cal.  4nS. 
Subd.  4.  Seals— patent,  14  CaL  4u7.  Subd.  A,  Chief  governmental  offi- 
cers— incumbency ,  signatures,  seals :  bef oro  Code,  15  Cal.  53 ;  3J  Cal.  luti. 
Subd.  8,  Laws  otnature^  etc.— geofO^pUlcal  divisions,  l  Cal.  9;  5  Cal. 
140;  39. Cal.  4i):  streets  of  city,  Whiting  v.  Quackcnbush,  March  lath, 
ISdtf,  5  Pac.  C.  L.  J,  153.   Books  and  doooments— as  aid  see  sec.  193ti. 
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GHAPTEB  n. 


f  1878.  Witnesses  defined. 

I  1879.  All  persons  capable  of  perceptions  and  commnnication  may  be 
witnesses. 
1S80.  Persons  wbo  cannot  testify. 

1881.  Persons  in  certain  relations  to  parties  prohibited. 

1882.  "Wben  privileged  persons  must  testify. 
!   18:53.  Judge  or  a  Juror  may  be  witness. 

!   1884.  Wben  an  interpreter  to  be  sworn. 

§  1878.  A  witness  is  a  person  whose  declaration  under 
oath  is  received  as  evidence  for  any  purpose,  whether  such 
declaration  be  made  on  oral  examination  or  by  deposition 
or  affidavit. 

Oompare— sec.  2002. 

Oral  examination— sec.  1846:  general  miss  of,  sec.  2042  ef  $eq. 

Deposition— sees.  2019-2038. 

Affidavit— sees.  2009-2015. 

§  1879.  All  persons,  without  exception,  otherwise  than 
is  specified  in  the  next  two  sections,  who,  liaving  organs 
of  sense,  can  perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  wituesses.  Therefore, 
neither  parties  nor  other  persons  who  have  an  interest  in 
the  event  of  an  action  or  proceeding  are  excluded;  nor 
.those  who  have  been  convicted  of  crime;  nor  persons  on 
account  of  their  opinions  on  matters  of  religious  belief; 
although,  in  every  case,  the  credibility  of  the  witness 
may  be  drawn  in  question,  as  provided  in  section  eighteen 
hundred  knd  forty-seven. 

Competency  of  witnesses— no  exclusion  for  religious  belief,  17  CaL 
613 :  nor  for  nationaU^  or  color,  45  CaL  57 :  attorney  as  witness,  49  Cal. 
882. 

Persons  incompetent— to  be  witnesses,  sec.  IfleO. 

§  1880.  The  following  persons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination ; 

2.  Children  under  ten  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  respecting 
which  they  are  examined,  or  of  relating  them  truly; 

3.  Parties  or  assignors  of  parties  to  an  action  ft*  pro- 
ceeding, or  persons  in  whose  behalf  an  action  or  proceed- 
ing is  prosecuted,  against  an  executor  or  admimstrator. 
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upon  a  claim  or  demand  against,  the  estate  of  a  deceased 

Serson,  as  to  any  matter  of  fact  occurring  before  the 
cath  of  such  deceased  person.    [In  effect  April  IGth^ 
1880.] 
Subdivision  2.   Children— 10  Cal.  66. 

Subdivision  3.  Parties  to  action  against  executor,  etc.— claim, 
for  family  allowance,  inapplicable  to,  52  Cal.  568:  applies  to  nominal 

Barties,  50  C::l.  4 JO:  party  may  testify  in  behalf  of  estate,  51  Cal.  618;  62 
al.  33b:  depositions,  wlieii  not  admissible,  51  Cal.  101 :  assignors  of  par- 
ties, inr laded  by  amdt.  1880;  as  to  any  matter,  etc.,  before  death,  etc., 
added  by  amdt.  1880. 

§  1881.  There  are  particular  relations  in  which  it  is  the 
polic5[  of  the  law  to  encourage  coniidence  and  to  preserve 
it  inviolate;  therefore,  a  person  cannot  be  examined  as  a 
witness  in  the  following  cases: 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent;  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  cither,  during  the 
marriage  or  afterward,  be,  without  the  cousent  of  tho 
other,  examined  as  to  any  communication  made  by  one  to 
the  other  during  the  marriage:  but  this  exception  does 
not  apply  to  a  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  against  the  other. 

2.  An  attorney  cannot,  without  the  consent  of  his  client, 
be  examined  as  to  any  communication  made  by  the  client 
to  him,  or  his  advice  given  thereon  in  the  course  of  pro- 
fessional employment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  liim  in  his  professional  character  in 
the  course  of  discipline  enjoined  by  the  church  to  which 
he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the  patient  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient. 

5.  A  public  officer  cannot  be  examined  as  to  communi- 
cations made  to  him  in  official  confidence,  when  the  pub- 
lic interests  would  suffer  by  the  disclosure. 

Subdivision  1.  Hnsband— when  may  be  witness  against  wife,  53 
Cal.  425. 

Subdivision  2.  Attorney— privileged  communications,  5  Cal.  450; 
40  Cal.  284 :  not  privileged,  23  Cal.  331;  29  Cal.  48;  36  Cal.  489:  strict  con- 
struction, 36  Cal.  489. 

Subdivision  3.  Confession  to  priest— privileged  provision  inap* 
pUcable,  Estate  of  Toomes,  April  7th,  1880, 5  Pac.  C.  L.  J.  286. 
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3  2382  of  the  Code  of  Civil  Procedure  of  the  State  of 
iforoia  is  hereby  repealed,    lln  effect  February  28th, 
1876.] 

§  1883.  The  judge  himself  or  any  juror  may  be  called 
as  a  witness  by  either  part^;  but  in  such  case  it  is  in  the 
discretion  of  the  court  or  judge  to  order  the  trial  to  be 

J>ostponed  or  suspended,  and  to  take  place  before  another 
udge  or  jury. 
Justice— 3  Cal.  960. 
Jnror—tS  CaL  SO. 

§  1884.  When  a  witness  does  not  understand  and  speak 
the  English  language,  an  interpreter  must  be  sworn  to  in» 
terpret  for  him.  Any  i>er8on,  a  resident  of  tlie  proper 
county,  may  be  summoned  by  any  court  or  judge  to  ap- 
pear before  such  court  or  judge  to  act  as  interpreter  in 
any  action  or  proceeding.  The  summons  must  be  served 
and  returned  in  like  manner  as  a  subpoena.  Any  person 
so  summoned,  wlio  fails  to  attend  at  the  time  and  place 
named  in  the  summons,  is  guilty  of  a  contempt. 

Interpreter— sliort-hand  notes  of  testimony,  taken  tbroosli,  FOOfde  v 
Lee  Fat,  April  Stb,  1880, 5  Psc.  C.  L.  J.  282. 
Subposna-HBec.  1985  et  seq. 
Contempt— sees.  1200, 1219^ 
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CHAPTER  ni. 
"WRITINOS. 

Art.  T.  Writings  in  OEinsRAL* 

II.  PuDLio  Writings. 

in.  Private  Writinos. 

ABTICLE  I. 

Writings  in  General. 

I  1887.  Writings,  public  and  private, 
f  1888.  Public  ^vritin;;3  defined. 
S  1889.  All  others  private. 

§  1887.  Writings  are  of  two  kinds: 

1.  Public;  and, 

2.  Private. 

§  1888.  Public  writings  are: 

1.  The  written  acts  or  records  of  the  acts  of  the  sover- 
eign authority,  of  oHicial  bodies  and  tribunals,  and  of  pub- 
lic ofJccrs,  legislative,  judicial,  and  executive,  whether 
of  this  State,  of  the  United  States,  of  a  sister  State,  or  of 
a  foreign  country; 

2.  I*ublic  recordJs,  kept  in  this  State,  of  private  writings. 

Subdivision  2.  CcrtiHcd  copy  from  records— as  primary  evi< 
dence,  id  Cal.  210;  52  Cal.  171. 

§  1889.  All  other  writings  are  private. 

auticle  n. 
Public  Writings. 

1903.  Every  citizen  entitled  to  inspect  and  copy  public  writings. 
rj..3.  Public  ofiicerj  bound  t*)  give  copies. 
18C4.  Four  kinds  of  public  writings. 
1395.  Laws,  writtcu  or  uuwritten. 
1SC6.  Written  laws  dcancd. 
1837.  Constitution  a!ul  statutes. 
1S98.  Public  and  nrivato  8. atutes  defined. 
1839.  Unwritten  law  defined. 
IfiOO.  Books  contaialinf  Jaws  presumed  to  be  correct. 
1!)01.  Public  seal  anthenticntcs  a  l:iw  or  dociunent. 
1C02.  Otlier  evidence  of  laws  of  other  States. 
1%3.  Recitals  in  statutes,  how  far  evidence. 

1904.  Judicial  rt^cord  doflnod. 
l^HKft.  Record,  how  authenticated  as  evidence. 
1806.  Becord  of  a  foreign  country,  how  authenticated. 


..principarfsaijo. 
-.  maiuilgment 


'   g  1892.  EveiT  citizen  lias  a  riglit  to  inspect  and  take  a 
copy  of  ao;  pulilic  writing  of  thla  State,  except  as  oUter- 
wise  expresslf  piovided  by  atatute. 
Pobllo  miords.  Mo.,  apea  to  inapsctioD— Political  Code,  sec  in!. 

KS  1B93.  Erery  public  officer  havms  the  custody  of  a 
Clio  writing,  wliicli  a  citizen  has  a  ngbc  to  inspect,  is 
und  to  fflve  liim,  on  demand,  a  ceitinett  cop;  of  it,  on 
payment  of  the  lejal  feax  tbereCor,  and  sucli  copy  is  ad- 
icissible  as  evidence  in  lilce  cases  and  with  likeefFectas 
the  original  writing.  [In  effect  July  iHt,  1S74.] 
0(rtilied  oopy— from  reeonli,  aa  ptim»ry  eviaence,  43  C»l.  310. 
i  1894.  Public  wiitiugsare  divided  into  four  cluBBes; 

2.  Judicial  records; 

3.  Otber  ofQcial  documeats; 

i.  Pubiic  records,  kept  in  this  State,  of  private  writli^. 
^  1895.  Laws,  wbetber  organic  or  ordinaiy,  are  either 


||  1896.  A  written  law  is  that  which  is  promnlf^ted  in 
'writing,  and  of  which  a  record  is  in  existence. 

§  1897.  The  organic  taw  Is  the  constitution  of  govern- 
ment, and  Is  altogether  written.  Other  written  laws  are 
denominated  st.itutes.  Tbo  written  law  of  this  State  ia 
therefore  contained  in  its  Constitution  and  statutes,  and 
in  the  Constitution  and  statutes  of  the  United  States. 
*  S  189a  Statutes  are  pubUc  or  private.  A  privata 
dividual*,  and  affects  only  their  private  riiBhts.    All  other 
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statutes  are  public,  in  whicli  are  included  statutes  creat- 
ing or  affecting  corporations. 

§  1899.  Unwritten  law  is  tbe  law  not  promulgated  and 
recorded  y  as  mentioned  in  section  eighteen  hundred  and 
ninety-six,  but  which  is,  nevertheless,  observed  and  ad- 
ministered in  the  courts  of  the  country.  It  has  no  cer* 
tain  repository,  but  is  collected  from  the  reports  of  the 
decisions  of  the  courts  and  the  treatises  of  learned  men. 

§  1900.  Books  printed  or  published  under  the  au* 
thority  of  a  sister  State  or  foreign  country,  and  purport- 
ing to  contain  the  statutes,  code,  or  other  written  law  of 
such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  the  tribunals  of  such  State  or  country,  as  evi- 
dence of  the  written  law  thereof,  are  admissible  in  this 
State  as  evidence  of  such  law. 

fiooka— historical,  etc.,  sec.  1936:  resort  to,  sec.  1875:  authority  of, 
sec.  1%3,  subd.  35, 36. 

Sister  State—scope  of  expression,  sec.  1924. 

§  1901.  A  copy  of  the  written  law  or  other  publio 
writing  of  any  State  or  country,  attested  by  the  certificate 
of  the  officer  having  charge  of  the  original,  under  the 

Sublic  seal  of  the  State  or  country,  is  admissible  as  evi- 
ence  of  such  law  or  writing.  [In  effect  July  1st,  1874.] 
Oertificate— requisites  of,  sec.  1923. 

§  1902.  The  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evidence  of  the  unwritten  law 
of  a  sister  State  or  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts 
of  such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  such  courts. 

See— sec.  1900n. 

§  1903.  The  recitals  in  a  public  statute  are  conclusive 
evidence  of  the  facts  recited,  for  the  purpose  of  carrying 
it  into  effect,  but  no  further.  The  recitals  in  a  private 
statute  are  conclusive  evidence  between  parties  who 
claim  under  its  provisions,  but  no  further. 

Becitals— in  written  instrument,  sec.  1962,  subd.  2. 

§  1904.  A  judicial  record  is  the  record  or  official  entry 
of  the  proceedings  in  a  court  of  justice,  or  of  the  official 
act  of  a  judicial  officer,  in  an  action  or  special  proceeding. 

Judicial  records— judgment  roll,  sec.  670:  papers  In  insolvency,  18 
€al.  41 :  execution  book  as  evidence,  sec.  683 :  swamp  land  papers,  cer* 
tifled  copies  admissible,  52  Cal.  171. 

rZVAL  APPBSDIZ.- 
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§  1905.  A  judicial  record  of  tbis  State,  or  of  the 
United  States,  may  be  proved  by  tbe  production  of  the 
original,  or  by  a  copy  thereof  certified  by  the  clerk  or 
other  person  having  the  legal  custody  thereof.  That  of  a 
sister  State  may  be  proved  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a 
clerk  and  seal,  together  with  a  certificate  of  the  chief 
judge  or  presiding  magistrate,  that  the  attestation  is  in 
duo  form. 

Jadicial  record  of  this  State,  etc.— need  of  seal,  sec.  153,  snbcL  3: 
a^tpointmont  of  executor,  etc.,  sec.  1439:  Judgment  roll,  when  needs 
no  cxemplicatlon,  47  Cal.  21. 

Jadicial  record  of  a  sister  State— 17.  S.  Const,  art.  4,  sec.  1;  1  CaL 
4-iJ;  7  Cal.  247 :  13  Cal.  181 :  of  United  States  as  to  lands,  13  CaL  416. 

Oertiflcate— sec.  1923. 

§  1906.  A  judicial  record  of  a  foreign  country  may  be 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal 
l:eeper  of  the  record,  with  the  seal  of  his  office  annexed, 
if  there  bo  a  seal,  together  with  a  certificate  of  the  chief 
judge,  or  presiding  magistrate,  that  the  person  making  the 
attestation  is  the  clerk  of  the  court,  or  the  legal  keeper  of 
tbe  record,  and,  in  either  case,  that  tbe  signature  of  such 
person  is  genuine,  and  that  t lie  attestation  is  in  due  form. 
The  signature  of  the  chief  judge  or  presiding  magistrate 
must  be  authenticated  by  the  certificate  of  the  minister  or 
embassador,  or  a  consul,  vice-consul,  or  consular  agent  of 
the  United  States  in  such  foreign  country.  [In  effect  July 
Ist,  1874.] 

Poreign  jndgment— 39  CaL  G46. 
Certificate— sec.  1023. 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  proof — 

1.  That  the  copy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
ivhole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of 
the  court,  or  other  legal  keeper  of  tbe  same;  and, 

3.  That  the  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  ihe  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  no  such 
fieal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original. 

§  1908.  The  effect  of  a  judgment  or  final  order  in  an 
action  or  special  i)roceeding  before  a  court  or  judge  of  this 
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State,  OP  of  the  United  States,  having  jurisdiction  to  pro- 
liounce  the  judgment  or  order,  is  as  follows: 

1.  In  case  oi  a  judgment  or  order  against  a  specific 
thing,  or  in  respect  to  tho  probate  of  a  will,  or  the  admin- 
istration of  the  estate  of  a  decedent,  or  in  respect  to  tho 
personal,  political,  or  legal  condition  or  relation  of  a  par- 
ticular person,  the  judgment  or  order  is  conclusive  upon 
the  title  to  the  thing,  the  will,  or  administration,  or  the  con- 
dition or  relation  of  the  person; 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to 
the  matter  directly  adjudged,  conclusive  between  tho 
parties  and  their  successors  in  interest  by  title  subsequent 
to  the  commencement  of  the  action  or  special  proceeding, 
litigating  for  the  same  thing  under  the  same  title  and  la 
tho  same  capacity,  provided  they  have  notice  actual  or 
constructive,  of  the  pendency  of  the  action  or  proceeding. 
[In  effect  July  1st,  1874.] 

«      ESTOPPEL  BY  BEOORD. 

Judgment— or  order:  Finality ^  defined,  33  Cal.  474:  required,  24 
Cal.4(>o:  37  Cal.  236:  vrhere  action  dismissed,  21  Gal.  164;  where  appeal 
taken,  13  Cal.  634 :  what  not  re»  adjudicata,  44  Cal.  635.  Estoppel,  gen- 
^*ally,  31  Cal.  148;  32  Cal.  176;  36  Cal.  231;  37  Cal.  236:  51  Cal.  %8:  must 
bo  pleaded  or  proven,  sec.  1963,  8ul>d.6;  23  Cal.  354;  24  Cal.  78;  30  Cal. 
630;  36Cal.G26;  47  Cal.  21:  waiver  of,  42  Cal.  619:  records  of  Board  of 
Sapervisors,  47  Cal.  47 :  In  equity  suit,  39 Cal.  482;  48  Cal.  386;  dismissal 
hy  consent  Is  bar,  47  Cal.  542. 

Jurisdiction— generally,  see  sec.  3dn,  sec.  1917:  impeaching  judicial, 
record  for  want  of,  sec.  1016 :  presumed  on  collateral  attack,  sec.  412n  ; 
5  Cal.  64;  7Cal.27;J;  12  Cal.  133, 275:  14  Cal.  668;  16  Cal.  72,  389;  23  Cal. 
101 ;  24  cal.  190;  33  Cal.  633;  34  Cal.  391,615;  35  Cal.  528:  37  Cal.  458:  39 
Gal.  439;  41  Cal. 82;  44  Cal.  623;  45  Cal. 455,  543;  46  Cal.  65G;  49  Cal.  208, 
233, 374;  50  Cal.  203;  51  Cal.  615;  LInehan  v.  Hathaway,  March  3d,  1880. 
5  Pac.  C.  L.  J.  90;  but  see  53  Cal.  635 :  otherwise  of  inferior  Courts,  13 
Cal.  286;  23  Cal.  404;  34  Cal.  326;  but  see  53  Gal.  171. 

SiJBDrvisiON  1.  Probate  or  administration— collateral  attack  on 

5»roceedings,4  CaU313;  18  Cal.  480, 503;  20  Cal.  273:  28  Cal.  182:  83  CaL 
6:  conclusiveness  of  proceedings,  sec.  1333;  6  Gal.  669;  18  Cal.  430:  23 
Gal. 363 ;  25 Cal. 223 ;  29 Cal. 521 ;  3'iCal.  120 ;  44 Cal. 370 ;  45 Cal. 95 :  43 Cal. 
366;  53  Cal.  680.  Legal  condition  of  person— Insolvent,  84  Cal.  18;  40 
Gal.  425:  estoppel,  by  not  making  defense  in  ejectment,  43  Cal.  210. 
Title  settled  by  judgment— ejectment  In,  14  Cal.  468,545;  18  Cal.  Ill ;  25 
Cal.  126;  27  Cal.  108;  28  Cal.  156;  30  Cal.  309,634;  33  Cal.  176:  37  Cal.  889; 
41  Cal.  42;  45  Cal.  231, 593;  48  Cal.  601;  49  Gal.  825;  50  Cal.  171:  forciblo 
entry  and  detainer,  in,  23  Cal.  3Sl ;  SO  Cal.  634 :  foreclosure  of,  14  Cal.  634; 
24  Cal.  603:  37  Cal.  23b;  and  see  53  Cal.  boJ :  generaUy,  31  Cal.  148;  82  Cal. 
197;  37  Cal.  396:. 83  Cal. 262, 686;  40  Cal.28f;  47  Cal. 461:  49  Cal.  625:  61 
CaL  505 :  land  department  of,  see  Mexican  grant,  and  52  Cal.  424 :  Mex- 
ican grant,  as  to,  14  Gal.  645:  27  Cal.  163:  31Cal.  365:  83  Cal.  448;  49  Cal. 
825,473:  partner,  against,  4f)  Gal.  124:  quieting  title, 23  Cal.  409:  replevin 
in,  10  Cal.  520:  riparian  rights,  determming,  53  Cal.  469:  subsequent  tltlo 
not  aifectcd,  26  Cal.  513;  S2  Gal.  109;  33  Cal.  310 :  trespass  by  partners,  U 
Cal.  223:_tre8pass  quare  clausum  /regit,  43  Cal.  65:  where  lis  pendens 
filed,  23  Oal.  335;  28  Cal.  104. 

Subdivision  2.  Matter  directly  adjudged— extent  of  estoppel  on, 
definition,  sec.  1911 :  demurrer,  ]u(I:2;incnt  on,  5  Cal.  430;  47  Cal.  32:  gen* 


^».    C    rtder  Jtr]>ave  an    ^oa 

b  Mb^_/mi    By      lis      nniirnjim  Uuch    Eb  WO  S 

o  d  M  of  a  court  o    Judj^e  of 
__ D.l  k>tatc3.  creato  a  disputnble 

0,  accordiDR  to  the  rar^tter  directly  Uetermlnei 
uviiYci'u  ma  Bamn  |iartieH  aod  llicic  tepreseutatives and 
fiucc^ensors  iuinterestby  tltloeubsRqneDttotliacomiiieDce- 
mentof  tlie  action  crRpeuiul  proceeding,  litigating  for  tha 
flame  tbing  under  tba  sama  title  and  in  the  same  capacity. 

ClapntaMs  pnjniiaptiant— see  sec  Via  taH  BOtet. 

Faniea  and  piiTias-«eB  sec.  19I1S,  Bubd.  b.  s«.  IBM. 

§  1910.  The  parties  ara  deemed  to  be  tbo  Bame  when 
those  between  whom  the  evidence  is  offered  vereonop- 
liosite  Bides  in  the  former  case,  and  a  judgment  or  other 
detenDloation  could  in  that  case  have  been  made  between 
tLciu  alone,  tUoagh  other  parties  were  joineA  with  both 

Othsr  partlat— a  OaL  lU. 

flSll.  That  only  is  deemed  to  have  been  adjudged  in 
ormei  judgment  which  appears  upon  its  face  to  have 


5  1912.  Whenever,  punoaDt  to  the  last  four  BCCtionB,  a 
party  Is  bonnd  by  a  record,  and  snch  party  standa  in  the 
relation  of  a  aarety  for  aoother,  the  latter  is  also  bound 
from  tlie  time  that  be  has  notice  of  the  action  or  proceed- 
ing, and  an  opportunity  at  the  surety's  request  to  join  in 
the  defense. 

iel7>l-l«CaL«. 


065  T7EITINGS.  §§  1913-18 

§  1913.  The  effect  of  a  judicial  record  of  a  sistec  State 
is  the  same  in  this  State  as  in  the  State  where  it  was  made, 
except  that  it  can  only  be  enforced  here  by  an  Action  or 
special  proceeding,  and  except,  also,  that  tne  authority  of 
a  guardian  or  committee,  or  of  an  executor  or  administra- 
tor, does  not  extend  beyond  the  jurisdiction  of  the  gov- 
ernment under  which  he  was  invested  with  his  authority. 

Judgment  obtained  in  another  State— by  publication  of  summons, 
8  Cal.  449. 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country  is  the  same  as  if  it  were 
the  record  of  a  court  of  admiralty  of  the  United  States. 

§  1915.  The  effect  of  the  jud^ent  of  any  other  tribu-* 
nal  of  a  foreign  country  having  3urisdictlon  to  pronounce 
the  judgment,  is  as  follows : 

1..  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive  ujwn  the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  person,  the  ludgment 
is  presumptive  evidence  of  a  right  as  between  the  parties 
and  their  successors  in  interest^y  a  subsequent  title,  and 
can  only  be  repelled  by  evidence  of  a  want  of  jurisdic- 
tion, want  of  notice  to  the  party,  collusion,  fraud,  or  clear 
mistake  of  law  or  fact. 

§  1916.  Any  judicial  record  may  be  impeached  by  ev- 
idence of  a  want  of  jurisdiction  in  the  court  or  judicial 
officer,  of  collusion  between  the  parties,  or  of  fraud  in  the 
party  offering  the  record,  in  respect  to  the  proceedings. 

Judicial  record,  impeaching— not  for  error,  32  Cal.  176:  by  infant, 
31  Cal.  273:  by  showing  alteration,  50  Cal.  443:  by  collateral  attack,  49 
Cal.  208:  for  want  of  jurisdiction,  see  sec.  1917  and  note;  7  Cal.  54, 443; 
8  CaL  562;  27  CaL  300;  30  CaL  439. 

§  1917.  The  jurisdiction  sufficient  to  sustain  a  record 
is  jurisdiction  over  the  cause,  over  the  parties,  and  over 
the  thing,  when  a  specific  thing  is  the  subject  of  the  judg- 
ment. 

Jnzisdiction— generadlT,  see  note  to  sec.  83:  also  sec.  1908  and  note: 
of  defendant  sued  by  nctltious  name,  50  CaL  203:  of  court  not  of 
record,  on  collateral  attack,  52  Cal.  171. 

§  1918.  Other  official  documents  may  be  proved  a»  fol- 
lows: 

1.  Acts  of  the  executive  of  this  State,  by  the  records  of 
the  State  Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  departments 
respectively.    They  may  also  ba  proved  by  public  docu- 
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ments  printed  by  tbe  order  of  the  Legislature  or  Con- 
gress, or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  State  or  of 
Congress,  by  the  journals  of  those  bodies  respectively,  or 
either  house  thereof,  or  by  published  statutes  or  resolu- 
tions, or  by  copies  certiBed  by  the  clerk  or  printed  by 
their  order; 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  sister  State,  in  the  same  manner; 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  journals  published 
by  their  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certided  under  the  seal  of  the 
country  or  sovereign,  or  by  a  recognition  thereof  in  some 
pubUo  act  of  the  executive  of  tbe  United  States; 

6.  Acts  of  a  municipal  corporation  of  this  State,  or  of 
a  board  or  department  thereof,  by  a  copy,  certified  by  the 
legal  keeper  thereof .  or  by  a  printed  lKX>k  publishea  by 
the  authority  of  such  corporation; 

6.  Documents  of  any  other  class  in  this  State,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keei>er  there- 
of; 

7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  together  with  the  certificate  of  the  secretary  of 
state,  judge  of  the  supreme,  superior,  or  county  court,  or 
mayor  of  a  city  of  such  State,  tnat  the  copy  is  duly  certi- 
fied by  the  officer  having  the  legal  custody  of  the  orig- 
inal; 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keepei 
thereof,  with  a  certmcate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  officer  having  the  legal  custody  of  the  origi- 
nal; 

9.  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  custodian 
thereof.    [Jn  effect  July  1st,  1874.] 

OFFICIAL  DOOX7MENTS. 

BXJBDTVIMIOV  5.   Monicipal  corporation— 48  CaL  14S. 

SUBDrvisioir  6.  Oertifled  copy— of  docmnents  in  this  State:  al> 
calde  grants,  21  Gal.  202:  certificate,  sec.  lf)23:  street  assessments,  cer- 
tificate to  record.  44  Gal.  213:  swamp  land  papers,  52  Gal.  171. 

Simnrvisioir  7.  Doonments  in  another  State— scope  of  term 
"sister  State."  sec.  1924:  in  land  department  of  United  States.  14  CaL 
944;  18  CaL  416;  19  GaL  87;  40  CaL  85& 


067  WBiTiNGS.  §§  1919-23 

§  1919.  A  pfablic  record  of  a  private  writing  may  be 
proved  by  the  original  record,  or  by  a  copy  thereof,  certi- 
fied by  the  legal  keeper  of  the  record. 

Public  record  of  a  private  writing  —  certified  copy  of:  alcalde 
grants,  31  Gal.  MK):  deed,  49  Cal.2l2:  expediente  of  Mexican  grant,  51 
Cal.  590:  patent,  50  Cal.  346:  power  of  attorney,  51  CaL  198:  railroads, 
articles  oi  consolidation,  50  Cal.  346. 

§  1920.  Entries  in  public  or  other  official  books  or 
records,  made  in  the  performance  of  his  duty  by  a  public 
officer  of  this  State,  or  by  another  person  in  the  perform- 
ance of  a  duty  specially  enjoined  by  law,  are  prima  facie 
evidence  of  the  tacts  stated  therein.  [In  effect  July  1st, 
1874.] 

Official  documents— proof  of,  sec.  1918. 

Entries  in  performance  of  public  dat7— 6  CaL  674;  31  Cal.  140, 500; 
35  Cal.  521 :  by  otacer  or  board  of  offtcers,  etc.,  sec.  1926. 

§  1921.  A  transcript  from  the  record  or  docket  of  a 
justice  of  the  peace  of  a  sister  State,  of  a  judgment  ren- 
dered by  him,  of  the  proceedings  in  the  action  before  the 
judgment,  of  the  execution  and  return,  if  any,  subscribed 
by  the  justice  and  verified  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  the  facts  stated 
therein. 

§  1922.  There  must  be  attached  to  the  transcript  a  cer- 
tihcate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and 
also  a  further  certificate  of  the  clerk  or  prothonotary  of 
the  county  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court 
thereof,  certifying  that  the  person  subscribing  the  tran- 
script was,  at  the  date  of  the  judgment,  a  justice  of  the 
peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  i)roceedings,  and  jurisdiction  may  also 
be  provea  by  the  justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  judgment,  and  his  oral  exam- 
ination as  a  witness. 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance tiiat  the  copy  is  a  correct  copy  of  the  original,  or  of 
a  specified  part  thereof,  as  the  case  may  be.  The  certifi- 
cate must  be  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court.  [In  effect 
July  1st,  1874. 


1924.  The  nrovisloDs  of  theprecedioe  aectioDBof  thia 


18  provisions  of  the  precedioK  i 
lible  to  the  public  writingB  oi 


, y  applicable  to  thepublic  writings  of  the  Uniteil 

BCAtes  or  a  TerriMrj  of  the  United  States.     [In  effect  Julj- 
iHt,  1874] 

g  1929.  A  certificate  of  purcliase  or  of  location  of  any- 
lands  in  this  State,  issued  or  made  in  pursaance  of  anj' 
law  of  the  Unite<l  States  or  of  this  State,  is  primary  evi- 
d«iice  that  the  holder  or  assigoee  of  Buch  certificate  is  the 
owner  of  the  land  described  therein;  but  this  evidence 
may  bo  overcome  by  proof  that  at  the  time  of  the  loca- 
tion, or  lime  of  tiling  a  preemption  claim  on  wlilcli  the 
ceniQcato  may  liave  been  issued,  the  land  was  in  the  ad- 
verse possession  of  the  adverse  party,  or  tbose  onder 
whom  ho  claims,  or  that  the  adverse  party  is  holding  tbe 
land  for  minins  purposes. 


...MCal.MiSl  Cal.  IMi  effect  tif.Sl  Cil.  Mi  U 

Cat.  931 1  eviileucs  against. w  col.  211:  evlrlencc  as.  4S  CaL  IW:  ImuQ- 
Elent  DTOoT  of  title,  wben.i:!  CaL  eat :  Indamenton.  vben  nt-lar,  si  CaL. 
W:  mertilBBt,  vtacra  Junior,  H  cJ.  S13:  prenwtnm.  ?u.lanl  o.  Pnt- 
nim,imr1inunl.  ieM,SP».C.I..  J.liaipnnuj'ariatUlB  bj.tu  CaL 
IM:  U  Cal.Ul;  prooTiit  fliistODce.  aod  of  prelCnlnary  steps,  W  CaL 
m.' requisites,  n  ML  I»:  scope  of.G2  CaLlUI:  saspeuslaa  o(, »  CtL 


In  the  course  of  official  duty,  is  prime 

tie  facta  stated  in  such  entry,     [In  efiect  July  1st,  1871.1 
Board— of  commlulODen,  report  Mefldai«,M  CaL  229. 


;(1  or  accoontod  (or. 
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il947.  Copies  of  entries  also  allowed. 
194S.  Private  writings  acknowledged  and  certified. 
1949.  County  clerks  to  keep  private  papers  deposited. 
§  1950.  Public  records  not  to  be  carried  about. 

§  1929.  Private  writings  are  either— 

1.  Sealed;  or, 

2.  Unsealed. 

No  distimction— between  sealed  and  unsealed  writings*  sec.  1933. 

§  1930.  A  seal  is  a  particular  sign,  made  to  attest  in 
the  most  formal  manner,  the  execution  of  an  instrument. 
Seal  generally— sec.  14  and  notes:  requisite,  sec.  1931. 

§  1931.  A  public  seal  in  this  State  is  a  stamp  or  im- 
pression made  by  a  public  officer  with  an  instrument  pro- 
vided  by  law,  to  attest  the  execution  of  an  official  or  pub- 
lic document,  upon  the  paper,  or  upon  any  substance  at- 
tached to  the  paper,  which  is  capable  of  receiving  a  visible 
impression.  A  private  seal  may  be  made  in  the  same 
manner  by  any  instrument,  or  it  may  be  made  by  the 
scroll  of  a  pen,  or  by  writine  the  word  *'  seal "  against 
the  signature  of  the  writer.  A  scroll  or  other  sign,  made 
in  a  sister  State  or  foreign  country,  and  there  recognized 
as  a  seal,  must  be  so  regarded  in  this  State.  [In  effect 
July  1st,  1874.1 

Scope  of  word  ''seal"— sec.  14. 

Impression  of  seal— Civil  Code,  sec.  1628;  5  Cal.  220, 319. 

Seal  of  corporation— 23  CaL  156;  52  Cal.  192. 

Seals  of  conrts— sees.  147-153. 

§  1932.  There  shall  be  no  oifference  hereafter,  in  this 
State,  between  sealed  and  unsealed  writings,  A  Avriting 
under  seal  may  therefore  be  changed,  or  altogether  dis- 
chfu:ged,  by  a  writing  not  under  seal.  [In  effect  July  1st, 
1874.J 

Corresponding  prorision— see  Civil  Code,  sec.  1629. 

Before  distinction  abolished-n  Cal.  220,  510;  15  Cal.  363:  16  Cal. 
165:  impeaching  consider:;tion  of  sealed  instrument, 6  Cal.  134,664;  10 
Cal.  461;  12  Cal.  286;  13  Cal.  30;  14  Cal.  19. 

Agreement  of  composition— requires  no  seal,  sec.  1934. 

Under  Mexican  system— no  distinction,  sec.  14n. 

§  1933.  The  execution  of  an  instrument  is  the  sub- 
scribing and  delivering  it,  with  or  without  affixing  a  seal. 

Execution  of  instrument— subscribing,  28  Cal.  157;  29  Cal.  352:  49 
Cal.  192:  51  Cal.  404.473:  deltvering,5  Cai:3I9;  13  Cal.  502;  51  Cal.  573: 
effect  of  seal,  before  distinction  aboUshed,  16  Cal.  594. 

§  1934.  An  agreement  in  writing  without  a  seal,  for 
the  compromise  or  settlement  of  a  debt,  is  as  obligatory 
as  if  a  seal  were  affil^^ed. 
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§  1935.  A  subscribing  witness  is  ono  who  sees  a  writing 
executed  or  hears  it  acknowledged,  and  at  the  request  of 
the  party  thereupon  signs  his  name  as  a  witness. 

9  1936.  Historical  works,  books  of  science  or  art,  and 

pablishcd  maps  or  charts,  when  made  by  persons  Indlf- 

icrcnt  between  the  parties,  are  prima  facie  evidence  of 

facts  of  general  notoriety  and  interest.    [In  effect  July 

Ist,  1874.] 

Doohs— a<«  aid  to  court,  sec.  1875:  as  evidence,  bcc.  1900:  presumptloiis 
■s  to,  ttcc.  iJii,  subOs.  35, 36. 

§  1937.  The  original  writing  must  be  produced  and 
proved,  except  as  provided  in  sections  eighteen  hundred 
and  fifty-live  and  nineteen  hundred  and  nineteen.  If  it 
has  been  lost,  proof  of  the  loss  must  ilrst  be  made  before 
evidence  can  bo  given  of  its  contents.  Upon  such  proof 
beinqf  made,  together  with  proof  of  the  due  execution  of 
the  writing,  its  contents  may  be  proved  by  a  copy,  or  by 
a  recital  of  its  contents  in  some  authentic  document,  Oi'  by 
the  recollection  of  a  witness,  as  provided  in  section 
eighteen  hundred  and  fifty-five. 

evidence  of  contents  of  instmment— lost  deed,  49  Cal.  263:  proof 
before,  3  Cal.  427;  43  Cal.  653. 

§  1933.  If  the  writing  be  in  the  custody  of  the  adverse 
party,  lie  must  first  have  reasonable  notice  to  produce  it. 
If  he  then  fail  to  do  so,  the  contents  of  the  writing  may 
be  proved  as  in  case  of  its  loss.  But  the  notice  to  pro- 
duce it  is  not  necessary  wliere  the  writing  is  itself  a 
notice,  or  where  it  has  been  i^nrongf  uUy  obtained  or  with- 
held by  the  adverse  party. 

Document  in  possession— of  opponent,  sec.  1855,  subd.  3  and  note. 

§  1939.  Though  a  writing  called  for  by  one  party  is 
produced  by  the  other,  and  is  thereupon  inspecteu  by  the 

Sarty  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
ence  in  tlie  case. 

§  1940.  Any  writing  may  be  proved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  df 
the  maker;  or, 

3.  By  a  subscribing  witness.    [In  effect  July  1st,  1874.] 
Proof  of  execution  of  writing— by  admission,  sec.  1942. 
Subdivision  2.   Proof  of  handwriting— sees.  1943. 
Subdivision  3.   Subscribing  witness— sec.  1935;  3  Cal.  427;  12  Cal. 

MB.  426;  14  Cal.  18;  26  Cal.  893;  27  Cal.  238:  other  evidence  of  executioo. 
.wben  admissible^  sec.  1941 :  on  contestX>f  will,  sec.  1315. 


671  TTBirnTGS.  §§  1941-7 

§  1941.  If  the  subscribing  witness  denies  or  does  not 
recollect  the  execution  of  the  writing,  its  execution  may 
still  be  proved  by  other  evidence. 

§  1942.  Where,  however,  evidence  is  given  that  the 
party  against  whom  the  writing  is  offered  has  at  any  time 
admitted  its  execution,  no  otlier  evidence  of  the  execution 
need  be  given,  wiien  the  instrument  is  ono  mentioned  in 
section  nineteen  hundred  and  forty-fivo,  or  ono  produced 
from  the  custody  of  tlie  adverse  party,  and  has  been  acted 
upon  by  him  as  genuine. 

§  1943.  The  handwriting  of  a  person  may  be  proved 
by  any  one  who  believes  it  to  be  his,  and  who  has  seen 
him  write,  or  lias  seen  writings  purporting  to  be  his,  upon 
wliich  he  has  acted  or  been  charged,  and  who  has  thus 
acquired  a  knowledge  of  his  handwriting. 

Comparison  of  handwriting— 47  Cal.  294 :  experts,  50  Cal.  462. 

§  1944.  Evidence  respecting  the  handwriting  may  also 
be  given  by  a  comparison,  made  by  the  witness  or  the 
jury,  with  writings  admitted  or  treated  as  genuine  by  the 

i^arty  against  whom  the  evidence  is  offered,  or  proved  to 
ye  genuine  to  the  satisfaction  of  the  judge.    [In  effect 
July  1st,  1874.] 

§  1945.  Where  a  writing  is  more  than  thirty  years  old, 
the  comparisons  may  be  made  with  writings  purporting  to 
be  genuine,  and  generally  respected  and  acted  upon  as 
such,  by  persons  having  an  interest  in  knowing  the  fact. 

Presumption— that  ancient  writhig  is  genuine,  sec.  1S63,  subd.  34. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 
made  at  or  near  the  time  of  the  transaction,  and  in  a  posi- 
tion to  know  the  facts  stated  therein,  may  be  read  as 
primafacie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases: 

'  1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in 
the  ordinary  course  of  professional  conduct; 

3.  When  it  was  maae  in  the  performance  of  a  duty 
specially  enjoined  by  law.    [In  effect  July  1st,  1874.  ] 

Entries  in  books— repeated,  sec.  1047 :  as  evidence  in  favor  of  party 
making  them.  2  Cal.  172;  7  Cal.  18U;  14  Cal.  573;  17  Cal.  5S  4ij6:  of  al- 
\ean\  partnership,  23  Cal.  511;  49  Cal.  105:  where  alteration,  sec.  1982: 
17  Cal.  324. 

§  1947.  When  an  entry  is  repeated  in  the  regular 
course  of  business,  one  being  copied  from  another  at  or 
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near  the  time  of  the  transaction,  all  the  entries  are 
equally  regarded  as  originals. 
Entiy  copied<-from  slate,  14  CaL  573. 

§  1948.  Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and  certified 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  the  certificate  of  such 
acknowledgment  or  proof  is  prima  facie  evidence  of  the 
execution  of  tlie  writing  in  the  same  manner  as  if  it  were 
a  conveyance  of  real  property.    [In  effect  July  1st,  1874.] 

Oonveyance  of  nal  propertj— 4t8  eridence,  sec  1951. 

?|  1949  of  said  Code  is  repealed.    [In  effect  July  Ist, 
4.J 

§  1950.  The  record  of  a  conveyance  of  real  property, 
or  any  other  record,  a  transcript  of  which  is  admissiole  in 
evidence,  must  not  be  removed  from  the  office  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  where  the 
inspection  of  the  record  is  shown  to  be  essential  to  the 
just  determination  of  the  cause  or  proceeding  pending,  or 
where  the  court  is  held  in  the  same  building  with  such 
office.    [In  effect  July  1st,  1874.] 

§  1951.  Every  instrument  conveying  or  affecting  real 
property,  acknowledged,  or  proved  and  certified,  as  pro- 
vided in  the  Civil  Code,  may,  together  with  the  certificate 
of  acknowledgment  or  proof,  be  read  in  evidence,  in  an 
action  or  proceeding,  without  further  proof;  and  a  cer- 
tified copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  may  also  be  read  in 
evidence,  with  the  like  effect  as  the  orismal,  on  proof,  by 
affidavit,  or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  the 
certified  copy.    [In  effect  July  1st,  1874.] 

Oertifled  copies  of  conveyances— when  admissible,  25  CaL  129:  2f 
CaL  50. 238;  38  CaL  216, 449, 
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OHAPTEB  IV. 

BCATBRIAL  OBJECTS  PREaEWTED  TO  THE 
8BNBE8,  OZEDSR  THAN  WRITINGS. 

S  19U.  Material  objects. 

§  1954.  WhenevOT  an  object,  co^izable  by  the  aenaes, 
bas  sacb  a  relation  to  the  fact  in  diajpute  as  to  afford  rea- 
sonable grounds  of  belief  respecting  it,  or  to  make  an  item 
in  the  sum  of  the  evidence,  such  object  may  be  exhibited 
to  the  jury,  or  its  existence,  situation,  or  character  may 
be  proved  by  witnesses.  The  admission  of  such  evidence 
innst  be  regulated  by  the  sound  discretion  of  the  court. 

Matetlsl  objects—blood^potB  provable  bjr  witnesses,  49  GaL  48S. 

CHAPTEB  V. 

nnXOlECT   EVIDENCE,   INFERENCES,   AND 

PRESUMPTIONS.  # 

1957.  Indirect  evidence  classUled. 

1C59.  Inference  defined. 

10S9.  Presumption  defined. 

19S0.  When  an  Inference  arises. 

lOol.  Presumptions  may  be  controverted,  wben. 
I  1C62.  Specification  of  conclusive  presumptions. 
<  I  UNtS.  All  otber  presumptions  may  be  controverted. 

§  1957.  Indirect  evidence  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions. 

S  ld5&  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved,  without  an  ex-^ 
pvess  direction  of  law  to  that  effect. 

§  1959.  A  presumption  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular  facts. 

fl960.  An  inference  must  be  f ounded— 
,  On  a  fact  legally  proved;  and, 
2.  On  such  a  deduction  from  that  fact  as  ia  warranted 
by  a  consideration  of  the  usual  projiensities  or  passions  of 
men,  the  particular  propensities  or  passions  of  the  person 
whose  act  is  in  question,  the  course  of  business,  or  the 
course  of  nature. 
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8  1963-  A  piMmnptlon  {nnleea  declared  by  low  to  ba 
concliulT«)  may  be  oontrovetted  by  other  evidence,  direct 
or  indirect ;  but  unleM  ao  controrerted,  the  jury  are  bound 
t«  find  according  to  tlie  piesnniptiou. 

8  1962.  11ie[ollowinKpreBimiptions,BiidDootIien,Bm 


S.  The  tmth  of  the  facts  recited,  ftoia  the  recital  In  a 
written  instnuneot  between  the  parties  thereto,  or  theic 
BUccessora  in  Interest  by  a  imbBeqaent  title :  but  tbia  mia 
doea  not  apply  to  the  recital  of  a  consideration. 

3.  Whenever  a  party  has,  by  Ms  own  declaration,  act, 
or  omiBsioD,  intentionally  and  deliberately  led  another  to 
believe  a  particular  thloK  true,  and  to  act  upon  aach  be- 
lief, he  cannot,  in  any  litigation  arising  ont  of  eneh 
declaration,  act,  or  omission,  be  permitted  to  falsify  it. 

4.  A  tenant  is  not  permitted  to  deny  the  titlo  of  his  land- 
lord at  the  time  of  the  conunencement  of  the  relation. 

5.  Tbe  issue  of  a  wife  cobabitioK  with  her  husband, 
who  is  not  impotent,  is  indisputably  presumed  to  bo 
leKitlivato. 

B.  The  jndnnent  or  order  of  a  court,  when  declared  by 
this  Code  to  be  conclusive ;  but  such  judnnent  or  order 
mnet  be  alleged  in  the  pleadings,  if  there  be  an  opporto- 
uity  to  do  so;  if  there  be  no  such  oppottunlty,  the  judg- 
ment or  order  may  be  used  as  evidence. 

T.  Any  other  presumption  which,  by  statate,  la  «x-. 
preMly  made  conclnslve. 


'  '     I  :.  I  ]  <J:Llr47^;  IQC^I.IDO:  irCAl.ttS:  iBsurauee  Do^ 
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B'aii'[,lii]pi?jii;liL:il!,H'Cal.33S:  Diordmao  M.tS  ObI.672:  mo'rtanr  of 

UCaL 211,331;  sudwa coufllFtlug p^ilentg.Inuid, Slate palenE.tTnlted 
Stsiej  PbMbI;  iilesOines.  BHpnloinrntary,  in,  tatSi.  MB:  pre-empUou 
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C;d.M4.  nUeliwppllcable.sSCaL 
eiTBDineioir  I.  l^e^Omacj  of . 
BITBDIVIBIOII  «.  Tndgiaant  or  oi 

mBj  M  CaL  6M!  23  CaL  aW.  3:3;  !J  Ca! 
»  CoLltS;  U  CM.  liCiaiCaL  14.4431 
«  Cat.  SH, SIO:  aa  Cal.  iw,  KiO:  aj  Cal. 

3si,ia,xk;  tiCtLwsi  uda.w,ii», 
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1.  That  B,  peisoD  i; 

3.  That  an  QDlanfnl  ai 
tent 

3.  Tbat  a  penon  iotendB  the  ordinal^  conaeqaence  of  bis 
yoluntuy  act, 


%  3j963  -nriKnaseT'  vvuMUicjBi  eto.  vTB 

4.  That  a  person  takes  ordinary  care  of  his  own  oon* 
cems 

5.  That  evidence  willfullysappressed  woold  be  aAverte 
If  produced. 

G.  That  higher  evidence  would  be  adverse  from  inferior 
being^prodnced. 

7.  That  money  paid  by  one  to  another  was  due  to  the 
latter.  _ 

8.  That  a  thing  delivered  by  one  to  another  belonged  to 
the  latter. 

9.  That  an  9bligation  delivered  up  to  the  debtor  has 
been  paid. 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receipt  for  latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by 
him. 

12.  That  a  person  is  the  owner  of  property  from  exer- 
cising acts  01  ownership  over  it,  or  from  common  reputa- 
tion of  his  ownership. 

13.  That  a  person  in  i>ossession  of  an  order  on  himself 
for  the  payment  of  money,  or  the  delivery  of  a  thing,  lias 
paid  the  money  or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  office  was  reg^ularly 
appointed  to  it. 

15.  That  official  duty  h&s  been  regularly  performed. 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
State  or  any  other  State  or  country,  was  acting  in  the  law- 
ful exercise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the  par- 
ties. 

18.  That  all  matters  within  an  issue  were  laid  before  the 
jury  and  passed  upon  by  them;  and  in  like  manner,  that 
all  matters  within  a  submission  to  arbitration  were  laid 
before  the  arbitrators  and  ijassed  upon  by  them. 

19.  That  private  transactions  have  been  fair  and  regu- 
lar. 

LD.  That  the  ordinary  course  of  business  has  been  fol- 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  was 
given  or  indorsed  for  a  sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchaDge  was  made  at  the  time  and  place 
of  making  the  note  orJi)ill. 

23.  That  a  writing  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail. 

.  25.  Identity  of  person  from  identity  of  name. 


iVt  JSTDJE^SCS  KyXUHLHCB,  ETC.  j|  1963 

26L  That »  person  not  heard  from  in  seren  years  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the 
thing  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according  to  the  ordi* 
fiary  course  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  acting  as  copartners  have  entered  into 
contract  ot  copartnership. 

SO.  That  a  man  and  woman  deporting  themselves  as  hus- 
band^ and  wife  have  entered  into  a  lawful  contract  of 
marriage. 

31.  That  a  child  bom  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate. 

32.  That  a  thins  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34.  That  a  document  or  writing  more  than  thirty  years 
old,  is  genuine,  when  the  same  nas  been  since  generally 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
the  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
"be  printed  or  published  by  public  authority,  was  so 
printed  or  published. 

36.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
State  or  country  where  the  book  is  published,  contains 
'correct  reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person,  has  actually 
conveyed  to  nim,  when  such  presumption  is  necessary  to 
perfect  the  title  of  such  person  or  his  successor  in  inter- 
est.     

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  five  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  presump- 
tive evidence  of  his  intention  to  dedicate  it  to  the  pubho 
for  that  purpose. 

39.  That  there  was  a  good  and  sufficient  consideration 
for  a  written  contract. 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
who  died  £rst,  and  there  are  no  particular  circumstances 
from,  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules : 

First,— li  both  of  those  who  have  perished  were  under 
the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived. 
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SeeonJ. — If  botll  veieaboTs  the  age  of  sixty,  tliejoiiiiiier 
U  i^smned  to  have  sarvlTed. 

Third.~lt  one  be  under  lltteeti  and  the  other  abore 
sixty,  tbe  fanner  is  presumed  to  have  EnrrlTed. 

Fourtk.— If  both  be  over  fifteen  and  under  sixty,  «nd 
tbe  aeiea  be  different,  tbe  male  is  presumed  to  have  sur- 
vived.   If  tbe  sexes  be  the  same,  than  the  oldeT. 

F(fth.—it  one  be  under  fifteen  or  over  sixty,  and  tha 
other  between  those  ases,  the  latter  la  presumed  to  havo 
survived. 

fttniBptliuu— wtmk  lalMd.  21  CiL  <M:  ot  knowlsdgs  of  the  Inr, 
WCaLSR;  rebuttliis.iacil.tw:  where  two eqiuUr  rewanable, < C*I. 

SI3FITTABLI1  FBHSDHPTIONS. 
STODITUtoa  t    lonaeenof— at  crime  0[  wrong,  eTldsaeenKiBlnil 


4      3  L-a    4a  4  n   h  CM.  *i* 
1     4f4    41  Cll.  U*.  »W    U  CsL 

cauri)  »ciL<to  aow.«« 

^  by  gCal.«17   Uiuntbr  UtjU. 

OQoer  d««m«d  ranlu'Ir  tppolntad— a  CiL  13) 

1  uu.  SSI  «  unL  119  u  caL  u.    1  cai.  PI   u  CiL  ja 

SITBPiviBlONa  lAmnd  Ifi.  Herular  perfomunca  of  etHoiAl  end 
jadlcloldntT-lCal  333,  aCtO.  liP  aCa  63  GCsl  SI  gCat-lM  IS 
CaL  r**  It  Csl.  I'l  :S  CaL  Ul  II  Cut  49  23^  2M,  4§  Cal  IM  494  483, 
4)C3L  1  Gfi,  eOCll  MO  611^1  AS  IM  "19  417  ('  ChL  171  33S,«V4  U 
Cal  m  41)  DouEb^rtrti  HsrrUnn  Mivcli  (tli,  ISH), 5  Fk  c1,J  81, 
IaSoc  Iiraiiealse  etc  r  Beud  Uucbssc  loM  uPacC  LJ  m. 

SiJBDiviBioii  IS.  Jurladictloa— see  3ln 

SDDDIViaiOH  1]  Jndicla)  record  earrsct— 48  CaL  Itl,  <9  CaL  IS 
223    MCul  219  390  447    S.CaL33S  tM    «3  CaL  239  CU 

SiTBDivisioii  ED  Ordiaarr  comM  of  bouiuH  fallinrad— »c 
ISuS  aubd  I   47  C^  ^ 

BtiBDt%  iBioT  "1    promiMOTT  uotB,  eto.,  Import!  ec 
KB  >iilHl  3]  ol  itila  sectlou  and  CItU  Code.  sees.  1(14, 1 


L  Death  of  pereoa— net  hetuil  from  laMTfiDTe 


6T9  INDIBlfiCT  EYIDKNCX,  XTO.  §  1963 

SXTBDlvnftOir  29.  Oopartnen— 29  Cal.  257 ;  49€ia.  344. 

SUBDITISION  30.  Maniage--Clvll  Codo,  sees.  68-78;  10  CaL537;  26 
CaL  132;  47  Cal.  621 ;  S2  Cal.  503. 

Subdivision  31.  Legitimacy— 13  Cal.  101. 

SUBDIVISION  33.   Law  obeyed— 61  Cal.  210, 

Subdivision  36.  Foreign  laws— 21  Cal.  226?  32  CaL  60. 

Subdivision  39.  Oonsideratiozi  of  contract—eee  suM.  21,  not9b 

FBESX7MPTI0NS  IN  VARIOUS  CASES. 

Adnltery— 41  Cal.  107.  Ancient  writing— when  deemed  gemilne, 
seo.  1963,  subd.  34.  Anthenticity  of  book— when  presumed,  sec.  1963, 
«abd.  85.  Bnxial  ground— dedication  to  public,  sec.  1963,  subd.  38. 
Oheck«-45  Cal.  419.  Oommnnity  property— 12  Cal.  251.  Oonclusive 
presumptions— sec.  1962  and  notes.  Continuance— of  existing  thing, 
sec.  1963,  subd.  32.  Contract— consideration  for,  sec.  1963,  subd.  39. 
Conveyance  of  executor,  etc.— sec.  1601.  Date— of  writing,  correct, 
sec.  1963, subd.  23  and  note:  of  Indorsement,  see  that  head.  Disput- 
able mresumptiona— sec.  1963,  and  note  tupra.  Entire  issue,  eto.— 
submitted,  sec.  1963,  subd.  19.  Evidence  suppressed— would  be  ad- 
verse, sec.  1%3.  subd.  5.  Execution  of— conveyance,  sec.  1963,  subd.  37. 
Pire  department  racords— Political  Code,  sec.  8341.  Foreign  laws- 
embodied  in  reports,  sec.  1063,  subd.  86  and  note.  Higher  evidence^ 
adverse,  sec.  I  63,  subd.  6.  Identity— of  person  from  name,  sec.  1969^ 
subd.  25  and  note.  Indorsement— of  negotiable  paper,  deemed  made 
at  date,  sec.  Ii>u3,  subd.  22.  Innocence— sec.  1363,  suUd.  1.  Jurisdic*i 
tton— presumed,  sec.  1963,  subd.  16.  Law  obeyed— sue.  lITfil,  subd.  88.. 
Legitimacy— soc.  1963,  subd.  31  and  note.  Letters  received— in  regu- 
lar course  of  mail,  sec.  1963,  subd.  24.  lylilitia  fine— Political  Code,  sec. 
1935.  Money— paid,  was  due,  sec.  1963,  subd.  7 :  in  county  treasury,  31 
Oal.  74.  Negligence— 25  Cal.  467;  28  Cal.  627;  44  Cal.  83.  Notary's  moU 
est— PoUtical  Code,  sec.  795.  Obligation  delivered  back--has  oeen 
paid,  sec.  1S63,  subd.  9.  OSicer  regularly  appointed— sec.  1963,  subd. 
14  and  note.  Official  and  judicial  duty  regularly  performed— sec 
1963,'subds.  15, 16,  and  notes.  Ordinary  care— taken,  sec.  1963,  subd.  4. 
Ordinary  consequences— Intended,  sec.  1963,  subd.  8.  Ordinary 
course  of  business— followed,  sec.  1963,  subd.  20  and  note.  Ordinary 
course  of  nature,  etc.— sec.  1963,  subd.  28.  Ownersliip— whence  pre- 
sumed, seo.  1963,  subd.  12:  fromjpossesslon,  sec.  1963,  subd.  11  and  note. 
Partnership— whence  presumed,  sec.  1963,  subd.  29  and  note:  special, 
CivU  Code,  sec.  2484:  use  of  fictitious  names  in,  Civil  Code,  sees.  2466- 
247 1.  Person  not  heard  from— in  seven  years,  deemed  dead,  sec .  1S83, 
subd.  26  and  note.  Possession  imports  ownership— sec.  1963,  subd. 
11  and  note.  Possessor  of  order  on  himself— sec.  1963,  subd.  26  and 
note.  Private  transactions— deemed  regular,  sec.  1963,  subd.  I'J.  Pro- 
bate Court  order— for  disclosure  of  property,  sec.  1460.  Promissory 
note,  etc.— imports  consideration,  seo.  1963,  subd.  21  and  note.  Receipt 
—later,  imports  previous  payments,  sec.  1963,  subd.  10 :  only  prima  fade 
evidence,  48  Cal.  635,  Record— judicial  deemed  correct,  sec.  1963,  subd. 
17.  Short-hand  notes— sec.  273.  Stock— sale  for  assessments,  Civil 
Code,  sec.  848.  Surveys— Political  Code,  sec.  3973.  Surviving  calam- 
ity-sec. 1963,  subd.  40.  Thing  delivered— to  owner,  sec,  1963,  subd.  8 
and  note.  Unlawfiiliateat— sec.l968,subd.2. 
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GHAFTEB  TT. 


I  M.^dUpensable  eTldenc«,  what. 


1MB.  To  prove  uaage,  iMrjiiry,«id  traaaon,  more  fhMi 

required. 
mt.  Will  to  be  In  writing. 
Uif.  How  revoked. 

1971.  Transfer  of  real  property  to  be  In  writing. 

1972.  Last  section  not  to  extend  to  certain  case*. 
197S.  Agreementnot  In  writing,  ^vlien  Invalid. 
U74.  BepresentatioQ of  credltDy  writing. 

§  1967.  The  law  makes  certain  evidence  necessary  to 
the  Talidity  of  particular  acts,  or  the  proof  of  particular 
facts. 

S  1968.  Perjury  and  treason  must  be  proved  by  testi- 
knony  of  more  than  one  witness.  Treason  by  the  testis 
ttony  of  two  witnesses  to  the  same  overt  act;  and  perjnry 
by  the  testimony  of  two  witnesses,  or  one  witness  and 
corroborating  circnmstances. 

Two  wttnenea  tor  probate  of  loat  will,  sec.  I3S0. 

§  1969.  A  last  will  and  testament,  except  a  nnncnpative 
will,  is  invalid,  unless  it  be  in  writing  and  executed  wit& 
anch  formalities  as  are  required  by  law.  AVlien,  therefore, 
iuch  a  will  is  to  be  shown,  the  instrument  itself  must  b6 

{produced,  or  secondary  evidence  of  its  contents  be  given. 
In  effect  July  Ist,  1674.] 
liost  or  destroyed  will— probate  off»  sees.  1S38-1S4L 

fl970.  A  written  will  cannot  be  revoked  0£  alte^dd 
erwise  than  as  provided  in  the  Civil  Code.    [In  effect 
July  Ist,  1874.] 
Revocation  or  alteration  of  will— see  Civil  Code,  sec.  1291  et  teq, 

§  1971.  No  estate  or  interest  in  real  property,  other 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  re* 
lating  thereto,  can  be  created,  granted,  assigned,  snrren- 
dered,  or  declared,  otherwise  than  by  operation  of  law,  or 
a  conveyance,  or  other  instrument  in  writing,  subscribed 
by  the  party  creating,  grantmg,  assigning,  surrendering, 
or  declariug  the  same,  or  by  lus  lawtul  agent  thereunto 
authorized  uy  writing. 
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Scope  of  seetkm— application  restricted  by,  sec  1072. 

Ooir^ondiag  proTiaion— Civil  Code,  sec.  1091. 

Real  property'— estate.  Interest,  etc.,  in,  compare  sec.  19TS,  sabd.  S: 
bill  of  sale  insnfllcient,  fi2  CaL  191:  mortsage  lien  can  only  be  created 
by  writing,  63  CaL  G77. 

Troat-Civil  Code,  sec.  8S2;  6  Cal.  154. 

§  1972.  Th6  preceding  section  mnst  not  be  cooBtrned 
to  affect  the  power  of  a  testator  in  the  disposition  of  his 
real  property  by  a  last  will  and  testament,  nor  to  prevent 
any  trust  from  arising  or  being  extingaished  by  implies^ 
tion  or  operation  of  law,  nor  to  abridge  the  power  of  any 
court  to  compel  the  specific  i>erf  ormance  of  an  agreement,- 
in  case  of  part  performance  thereof. 

Tta8t8~lmpUed,21Cal.92;22CaL57S;  27Cal.ll9:  S5CaL481;  36CaL9t 

Fart  performance— enforcing  verbal  contract  after,  1  Cal.  119, 207;  10 

CaL  m;  19  Cal.  447;  24  Cal.  143;  S5  CaL  646;  S9  OaL  109;  44  Cal.  635;  49 

Cal.  194 :  executed  parol  agreement  to  convey  land,  not  within  statute, 

82Cal.36L 

8  1973.  In  the  following  cases  the  agreement  is  in* 
TOiid,  unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing,  and  subscribed  by  tlie  party 
charged,  or  by  his  agent;  evidence,  therefore,  of  the  agree* 
meat,  cannot  be  received  without  the  writing  or  second-r 
ary  evidence  of  its  contents: 

1.  An  agreement  that  by  its  terms  is  not  to  be  per> 
formed  within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  ot 
miscarriage  of  another,  except  in  the  cases  provided  for 
in  section  twenty-seven  hundred  and  ninety-four  of  tl^Q 
Civil  Code; 

3.  An  agreement  made  npon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marij ; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol-> 
lars,  unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  them,  of 
such  things  in  action,  or  pay  at  the  timosome  part  of  the 
purchase-money;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the 
price,  and  the  names  of  tne  purchaser  and  person  on  w  hosQ 
account  the  snle  is  made,  is  a  sufficient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  cliarged,  is  invalid,  unless  the  author- 
ity of  the  agent  be  in  writing,  subscribed  by  the  party 
sought  to  be  charged. 


CaLlH:  bjtaetii>Mtt,KX.aii,taM.t,aaai 

tlDDDITTSioa  t.  Asnwmsiit  not  to  bs  paiflaTmnl  within  ■  jaa— 
CBM*  wltbln  SUtate  olFisiiil!!,  U  Cal.  IM;  it  CaL  IMi  not  wLUOn  Mat- 
lite*  43  CkL2i4:  jazol  paitnenUp,  part  pcTTfjrmaiicaT  ir  CaJ- 174. 

{nnmiTieion  2.   Onanntr— comspoudlng  pnirliltn.  CItU  Code, 

coiHldnMloaloT.IoilManiiGg.t  CaL  uai  U  CaL  iu:  of  pm 


§  1974  K  eTldenc«  a  admiw  b  «  to  Itanje  a  petson 
upon  a  represeDtation  ai  to  tba  credit  oC  a  tbirit  person, 
tinlesa  such  Tepresentation,  01  some  memorandum  tJiere- 
of.  be  in  writing,  and  either  BnbscTibsd  by,  or  In  the  baod- 

vritiiig  of,  the  patty  to  be  charged. 

CHAFTEB  Vn.'. 
COKCLUSZVB   OS    PWAireWHHABTiTl  >BVI- 


TITLE  m. 

Of  tlia  Prodiiction  of  Evidence. 

Chap.  I.    By  whom  to  be  prodaoed.    $$  ld81-1982. 
n.    Means  of  production.    §§  1985-1»97. 
m.    Manner  of  production.    §§2002-2054. 
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m  or  rXHiucnox. 


^nniuw  to  lie  produ^M,  br  who 
ililng  alurtitC  who  Ut  itx^iIaId. 


a  tlie  partT  who  would  be  defeaMd 


dispute,  ni _^^ . 

He  may  shiiw  tUat  tlie  aiteratiou  vas  mado  by  (uiotber, 
TitbuBC  )ila  concurreTice,  or  was  made  Yiith  the  conaent  of 
the  partiFS  aCecl^d  hj  it,  or  otherwise  properly  or  inno- 
cently made,  or  that  tlie  alteration  did  not  cbange  the 
meaning  or  lauenaf^  of  Xhe  InBtiament.    If  lie  do  that. 


lie  may  give  tbe  wntlng  is  erideiice,  but  n 
.. .__    .  ..  ..  "-j_j]).  impeKhtDg cert 


1^  otherwise. 


id  fonn— eiuore  In,  a  0*1.  tti  cdoftraetlon  of,  ten.  un. 


6ft  MEANS  OF  FBODUCnOir.  §§1966-^ 

Tected  to  a  person  and  requiring  his  attendance  at  a  par- 
ticular time  and  place  to  testify  as  a  witness.  It  may 
also  require  him  to  bring  with  him  any  books,  documents, 
or  other  things  under  his  control,  which  he  is  bound  b^ 
law  to  produce  in  evidence. 

§  1986.  The  subpoena  is  issued  as  follows : 

1.  To  require  attendance  before  a  court,  or  at  the  trial 
of  an  issue  therein,  it  is  issued  under  the  seal  of  the  court 
before  which  the  attendance  is  required,  or  in  which  the 
issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  judge, 
justice,  or  other  o£iccr  authorized  to  administer  oaths  or 
take  testimony  in  any  matter  under  the  laws  of  this 
State,  it  is  issued  by  the  judge,  justice,  or  any  other  ofGicer 
before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coun- 
try, or  of  the  United  States,  or  of  any  other  State  in  the 
United  States,  or  of  any  other  district  or  county  within 
this  State,  or  before  any  officer  or  officers  empowered  by 
the  laws  of  the  United  States  to  take  testimony,  it  may 
be  issued  by  any  judge  or  justice  of  the  peace  in  places 
within  their  respective  jurisdiction;  with  like  power  to 
enforce  attendance,  and,  upon  certificate  of  contumacy  to 
said  court,  to  punisli  contempt  of  their  process,  as  sucli 
judge  or  justice  could  exercise  if  the  subpoBna  directed 
tlie  attendance  of  the  witness  before  their  courts  in  a 
matter  pending  therein. 

§  1987.  The  service  of  a  subpoena  is  made  by  showing 
the  original  and  delivering  a  copy,  or  a  ticket  containinsr 
its  substance,  to  the  witness  personally,  giving  or  offering 
to  him  at  the  sanq^e  time,  if  demanded  by  him,  the  fees  to 
which  he  is  entitled  for  travel  to  and  from  the  place 
designated,  and  one  day's  attendance  there.  The  serv- 
ice must  be  made  so  as  to  allow  the  witness  a  reasonable 
time  for  preparation  and  travel  to  the  place  of  attend- 
ance.   Such  service  may  be  made  by  any  person. 

§  1988.  If  a  witness  is  concealed  in  a  building  or  vessel, 
so  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  of  any  officer  issuing  a  suopoena,  may, 
upon  proof  by  affidavit  of  the  concealment,  and  of  the 
materiality  of  the  witness,  make  an  order  that  the  sheriff 
of  the  county  serve  the  subpoena;  and  the  sheriff  must 
serve  it  accordingly,  and  for  that  purpose  may  break  into 
the  building  or  vessel  where  the  witness  is  concealed.       - 

PSZTAL  APPEirDlZ.-«8. 
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S1909.  A  witness  is  not  obliged  to  attend  as  a  witness 
ore  any  court,  judge,  justice,  or  any  other  officer,  out 
of  the  county  in  which  he  resides,  unless  the  distance  be 
less  than  thirty  miles  from  his  place  of  residence  to  the 
place  of  trial. 

§  1990.  A  person  present  in  court,  or  before  a  judicial 
officer,  may  be  required  to  testify  in  the  same  manner  as 
if  he  were  in  attendance  upon  a  subpcdua  issued  by  such 
court  or  officer. 

§  1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
sworn,  or  to  answer  as  a  witness,  or  to  subscribe  an  affi- 
davit or  deposition  when  required,  may  be  punished  as  a 
contempt  by  the  court  or  officer  issuing  the  subpoena  or 
requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
a  party,  nis  complaint  or  answer  may  be  stricken  out. 

Ditobedienc«  to  rabpcsna-^  CaL  S. 

Befasal  to  antwor-MC  2085;  35  GaL  M. 

Ooatompt— sees.  1209, 1219. 

§  1992.  A  witness  disobeying  a  subpoena  also  forfeits 
to  the  party  aggrieved  the  sum  of  one  hundred  dollars^ 
and  all  damages  which  he  may  sustain  bv  the  failure  of 
the  witness  to  attend,  which  forfeiture  and  damages  may 
be  recovered  in  a  civil  action. 

§  1993.  In  case  of  failure  of  a  witness  to  attend,  the 
court  or  officer  issuing  the  subpoena,  upon  proof  of  the  serv- 
ice thereof,  and  of  the  failure  of  the  witness,  may  issue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness 
and  bring  him  before  the  court  or  officer  where  his  at- 
tendance was  required. 

> 

§  1994.  Every  wanrant  of  commitment,  issued  by  a 
court  or  officer  pursuant  to  this  chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  the  Superior  Court. 
[In  effect  April  16th,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  jail 
or  prison  within  this  State,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for  his  temporary  re- 
moval and  production  before  a  court  or  officer,  for  the 


.887  MEdLxm  OF  PBODucnDK.  'Si  1.996^ 


f purpose  of  being  otally  examined,  may  be  made  a»  fol« 
ows: 

1.  By  the  court  itself  in  which  the  action  or  special  pro- 
ceeding is  pending,  unless  it  be  a  Justice's  Court; 

2.  By  a  justice  of  the  Supreme  Court,  or  a  judge  of  the 
Superior  Court  of  the  county  where  the  action  or  proceed- 
ing is  pending,  if  pending  before  a  Justice's  Court,  or- 
betore  a  judge  or  other  person  out  of  court.    [In  effect 
AprU  16th,  1880.] 

§  1996.  Such  order  can  only  be  made  on  the  motion 
of  a  party,  upon  affidavit  showing  the  nature  of  the  ac- 
tion or  proceeding,  the  testimony  expected  from  the  wit- 
ness, and  its  materiality. 

§  1997.  If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  his  production 
may  be  required.  In  all  other  cases  ms  examination, 
vrmn  allowed,  must  be  taken  upon  deposition. 
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CHAPTER  m. 
MAlfNER  OF  PRODUCTION. 

ABT.  I.    M01>S  OF  TaKIVO  TBS  TBSTIMOirr  OF  WlTKXSSK 

II.  Affidavits. 

III.    DBP081T10M8. 

IV.   Mann  BR  or  Taking  Dicpositions  Out  of  thb  Stats. 
V.   Manner  op  Taking  Depositions  in  thb  Stats. 

YL    aXNEBAL  RULES  OF  EXAMINATION. 

ABTICLE  L 
MODS  OF  Taking  ths  TssTiifONT  of  Withsssbs^ 

2002.  Testimony,  in  what  mode  taken. 

2003.  Affidavit  defined. 

2004.  A  deposition  defined. 
2U05.  Oml  examination  defined. 

i  200<».  Deposition,  liow  taken. 

§  2002.  The  testimony  of  witnesses  is  taken  in  three 
modes: 

1.  By  affidavit; 

2.  By  deposition: 

3.  By  oral  examination. 

§  2003.  An  affidavit  is  a  written  declaration  under 
oath,  made  without  notice  to  the  adverse  party. 

Affldavits— aec.  2009  ei  seq. 

^  §  2004.  A  deposition  is  a  written  declaration  under 
oath,  made  upon  notice  to  the  adverse  party  for  the  pur- 
pose of  enabling  him  to  attend  and  cross^xamine. 

Depositions— sees.  20I9-202I :  f onn  of,  sec.  2006. 

§  2005.  An  oral  examination  is  an  examination  in 
presence  of  the  jury  or  tribunal  which  is  to  decide  the 
fact  or  act  upon  it,  the  testimony  being  heard  by  the  jury 
or  tribunal  from  the  lips  of  the  witness. 

General  mles  of  examination- sees.  2043-2054. 

§  2006.  Depositions  must  be  taken  in  the  form  of  ques- 
tioa  and  answer,  and  the  words  of  the  witness  must  be 
written  down,  unless  the  parties  agree  to  a  different  mode. 

Form  of  taking  dopo&Ltions— formerly,  in  narrative  form,  S6  CaLai. 
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ABTICLE  n. 
Affidavits. 

2009.  Affidavits  and  depositions,  how  taken. 

2010.  Evidence  of  publication,  wbaL 

2011.  Where  filed. 

2012.  Affidavits  to  he  used  in  this  State,  before  whom  may  be  taken 
in  tliis  State. 

S  2013.  If  made  iu  another  State  of  the  United  States,  before  whom 

taken. 
I  2014.  If  made  in  a  foreign  country,  before  whom  taken. 
I  2015.  Certificate  of  t lie  clerk,  if  taken  before  a  Judge  of  a  court  out 

of  this  State. 

§  2009.  An  affidavit  may  be  used  to  verify  a  pleadinor 
or  a  paper  in  a  special  proceeding,  to  prove  the  service  ot 
a  summons,  notice,  or  other  paper  in  an  action  or  special 
ptroceeding,  to  obtain  a  provisional  remedy,  the  examina- 
tion of  a  witness,  or  a  stay  of  proceedings,  or  upon  a 
motion,  and  in  any  other  case  expressly  permitted  by 
some  other  provision  of  this  Code. 

Use  of  aiSdavits— Gl  Cal.  203. 

Signature— not  essential,  15  Gal.  53. 

In  foreign  language— excluded,  23  Cal.  418. 

Extent  of  affidavit— 27  CaL  296. 

§  2010.  Evidence  of  the  publication  of  a  document  or 
notice  required  by  law,  or  by  an  order  of  a  court  or  jadge, 
to  be  published  in  a  newspaper,  may  be  given  by  the  affi- 
davit of  the  printer  of  the  newspaper,  or  his  foreman  or 
principal  clerk,  annexed  to  a  copy  of  the  document  or 
notice,  specifying  the  times  when  and  the  paper  in  which 
the  publication  was  made. 

Affidavit  of  publication— see  sec.  413»:  "proprietor"  synonymous 
with  "  printer,^'  37  Cal.  45S. 

§  2011.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  Hied  with  the 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  iiled 
with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  certified  by  the  judge  of  the  court  or  clerk  having 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated 
therein.    [In  effect  July  1st,  1874.] 

§  2012.  An  affidavit  to  be  used  before  any  court,  judge, 
or  officer  of  this  State,  ma^  be  taken  before  any  Judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary 
public  in  this  State. 

Persons  authorized  to  take  affidavits— sec.  179,  subd.  3:  official 
chanicter  of  Justice  of  the  peace,  witUn  the  State,  need  not  appear* 
15  CaL  53. 
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§  2013.  An  affidavit  taken  in  another  State  of  the 
United  States,  to  be  used  in  this  State,  may  bo  taken  be- 
fore a  commissioner  appointed  by  the  governor  of  this 
State  to  take  affidavits  and  depositions  in  such  other 
State,  or  before  any  notary  public  in  another  Stat^  ot 
before  any  judge  or  clerk  of  a  court  of  record  having  a 
seal.    [In  effect  July  1st,  1874.] 

§  2014.  An  affidavit  taken  in  a  foreign  country  to  be 
used  in  this  State,  may  bo  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consular  agent  of  tbe 
United  States,  or  before  any  judge  of  a  court  of  record 
having  a  seal,  in  such  foreign  country.  [In  effect  July 
Ist,  1874.] 

§  2015.  When  an  affidavit  is  taken  before  a  judge  of  a 
court  in  another  State,  or  in  a  foreign  country,  the  gen* 
nineness  of  the  signature  of  the  judge,  the  existence  of 
tiie  court  and  the  fact  that  such  judge  is  a  member  thereof, 
must  be  certified  by  the  clerk  of  the  court,  under  the  seal 
thereof. 

ABTICLE  nL 


DXP08ITIOV8. 

SOU.  Deposition,  wben  used. 

9m.  Testimony  of  a  witness  oat  of  tbe  State,  when  takon. 
i  2021.  In  tbe  State,  when  taken. 


{ 


§  2019.  In  all  cases  other  than  those  mentioned  in  sec- 
tion two  thousand  and  nine,  where  a  written  declaration 
Under  oath  is  used,  it  must  be  a  deposition  as  prescribed 
by  this  Code. 

§  2020.  The  testimony  of  a' witness  out  of  the  State 
may  be  taken  by  deposition,  in  an  action,  at  any  time 
after  the  service  of  the  summons  or  the  api>earance  of  the 
defendant;  and,  in  a  special  proceeding,  at  anytime  after 
a  question  of  fact  has  arisen  therein. 

Manner  of  taking  depotitiona  oni  of  tfaa  Stat»-aec  2034  et  jeg. 

§  2021.  The  testimony  of  a  witness  in  this  State  may  be 
taken  by  deposition  in  an  action  at  any  time  after  the 
service  of  the  summons  on  the  appearance  of  the  tlefend* 
ant,  and  in  a  special  proceeding  after  a  question  of  fact 
has  arisen  therein,  in  tho  following  cases: 

1.  When  the  witness  is  a  party  to  the  action  or  i>roceed« 
ing,  or  an  officer  or  member  of  a  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  whose 
Immediate  benefit  the  action  or  proceedmg  is  proaeouted 
or  defended.  ■ 
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2.  When  the  witness  resides  ont  of  theooonty  in  which 
his  testimony  is  to  be  used. 

3.  When  t^e  witness  is  about  to  leave  the  connl^  where 
the  action  is  to  be  tried,  and  will  probably  continue  ab* 
sent  wben  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  uevertbcless  too  inlirm  to  attend. 

\  5.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness 
Is  not  required 

6.  When  the  witness  is  the  only  one  who  can  establish 
facts  or  a  fact  material  to  the  issue;  provided,  that  the 
deposition  of  such  witness  shall  not  be  used  if  his  presence 
can  be  procured  at  the  time  of  the  trial  of  the  cause. 
[In  effect  March  9th,  1878.] 

Deposition— mode  of  takin.?,  sec.  200$:  who  may  take,  2  CaL  25;  see. 
173,  subd.  3;  in  this  state,  manner  of  taking,  sec.  2031  etteq. :  name  part 
of  testimony,  id  Cal.  3o3:  service  of,  47  Cat.  644:  strict  construction  be- 
fore Code,  2  Cai.  28, 383 :  amending  answer  after,  47  CaL  174. 

STTBDrvisioir  1.   Party,  etc.— 29  CaL  619. 

Subdivision  2.  Oatof  conntj— 29CaL619.^ 

ABTICLE  IV. 
Maotxb  of  TAKnro  depositions  Out  of  thx  Statb.' 

S  2024.  Testimony  of  witness  ont  of  State  taken  niAm  commission  Is- 
sued under  seal,  upon  notice.   To  whom  to  issue. 

S  2025.  Proper  interrogatories  may  be  prepared,  or  may  be  waived  by 
iho  parties. 

S  2026.  Authorities  and  duties  of  commissioner. 

f  2027.  Trial,  when  postponed  for  reason  of  non-retom  of  commission. 

I  202S.  Depositions,  by  whom  used.  a 

§  2024.  The  deposition  of  a  witness  out  of  this  State, 
may  be  taken  upon  commission  issued  from  the  court,  ^"/ 
under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judge  thereof,  on  the  application  of  either  party,  upon 
five  days'  previous  notice  to  the  other.  If  issued  to  any 
place  within  the  United  States,  it  may  be  directed  to  a 
person  agreed  upon  by  the  parties,  or,  if  they  do  not 
a^ee,  to  any  judge  or  justice  of  the  peace,  or  commi»* 
sioner,  selected  by  the  court  or  judge  issuing  it.  If  issued 
to  any  country  out  of  the  United  States,  it  may  be  di- 
rectea  to  a  minister,  embassador,  consul,  vice-consul,  or 
consular  agent  of  the  United  States  in  such  countxv,  or 
to  any  person  agreed  upon  by  the  parties.  [In  effect  April 
16th,  1880.] 

Oommiasioner— estoppel  to  dispute  regularity  of  appointment,  27 
CaL  377.  •         ^ 
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§  2025.  Snch  proper  interrogatories,  direct  and  cross, 
M  the  respective  parties  may  prepare  to  be  settled,  if 
the  parties  disagree  as  to  their  form,  by  the  judge  or  offi- 
cer granting  the  order  for  the  commission,  at  a  day  fixed 
In  the  order,  may  be  annexed  to  the  commission ;  or,  when 
the  parties  agree  to  that  mode,  the  examination  may  be 
without  written  interrogatories. 
InteROfatoii«s--qiie8tion  and  answer  in  depositians,  sec.  2006. 

§  2026.  The  commission  must  authorize  the  commia- 
sioner  to  administer  an  oath  to  the  witness,  and  to  take 
his  deposition  in  answer  to  the  interrogatories,  or  when 
the  examination  is  to  be  without  interrogatories,  in  re- 
spect to  the  question  in  dispute,  and  to  certify  the  depo- 
sition to  the  court,  in  a  sealed  envelope,  directed  to  tho 
clerk  or  other  person  designated  or  agreed  upon,  and  for- 
warded to  him  by  mail  or  other  usuafcliannel  of  convey- 
ance. 

0«rtiiloato-tee.  20S2k;  27  CaL  372. 

.  §  2027.  A  trial  or  other  proceeding  must  not  be  post- 
poned by  reason  of  a  commission  not  returned,  except 
upon  evidence,  satisfactory  to  the  court,  that  the  testis 
mony  of  the  witness  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it. 

Oontinaanoe— none,  where  no  diligence  in  obtaining  commission,  2 
CaLAM. 

« 

§  2028.  The  deposition  mentioned  in  this  article  may- 
be used  by  either  party  on  the  trial  or  other  proceeding, 
against  any  other  party  giving  or  receiving  the  notice 
subject  to  all  just  exceptions. 

ABTICLE  Y. 

KAjnrxB  OF  TAxnro  Dxpositios-s  nr  this  Stats. 

S  20tl.  Depositlfflis  may  be  taken  before  a  Judge,  etc.,  upon  notice  to 

tbe  adverse  party. 
S  2032.  Manner  of  taking  aepo6iti<Mis.  May  be  used  by  eitber  party 
on  tbe  trial. 

2083.  When  deposition  exclnded. 

2034.  A  deposition  once  taken  may  be  read  at  any  timo. 
!  I  2035.  Deposition  In  this  State  to  be  used  in  other  States. 
*  2030.  How  to  procure  witness  upon  commission. 
!   2037.  How,  if  no  commission. 
!  i  2038.  Deposition,  how  taken. 

\  §  2031.  Either  party  may  have  the  deposition  taken  of 
a  witness  in  this  State,  in  either  of  the  cases  mentioned  in 
section  two  thousand  and  twenty-one,  before  a  judge  or 
o£dcer  authorized  to  administer  oaths,  on  serving  upon 
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• 

the  adverse  party  previous  notice  of  the  time  and  place 
of  examination^  together  with  acop^  of  an  affidavit,  show^ 
ing  that  the  case  is  within  that  section.  Such  notice  must 
be  at  least  Hve  days,  adding  also  one  day  for  every  twenty- 
five  miles  of  the  distance  of  the  place  of  examination 
from  the  residence  of  the  person  to  whom  the  notice  is 
given,  unless,  for  a  cause  shown,  a  judge,  by  order,  pre- 
scribe a  shorter  time.  When  a  shorter  time  is  prescribed, 
a  copy  of  the  order  must  be  served  with  the  notice. 

Notice— Absence  of,  5  Cal.  444:  contents  of,  6  Cal.  559:  proof  of  serv- 
ice of,  43  Cal.  435:  service  of,  before  Code,  47  GaL644:  sumcieuoy  of,  17 
CaL  37 :  time  shortened,  17  GaL  37. 

§  2032.  Either  party  may  attend  the  examination  and 

?at  such  questions,  direct  and  cross,  as  may  be  proper, 
he  deposition,  when  completed,  must  be  carefully  read 
to  the  witness  and  corrected  by  him  in  any  particular,  if 
desired;  it  must  then  be  subscribed  by  the  witness,  certi-* 
fied  by  the  judge  or  officer  taking  the  deposition,  inclosed 
in  an  envelope  or  wrapper,  sealed  and  directed  to  the 
clerk  of  the  court  in  which  the  action  is  pending,  or  to 
such  person  as  the  parties  in  writing  may  agree  upon,  and 
either  delivered  b^  the  judge  or  officer  to  the  clerk  or  such 
person,  or  transmitted  through  the  mail,  or  by  some  safe 
private  opportunity;  and  thereupon  such  deposition  may 
be  used  by  either  party  upon  the  trial  or  other  proceeding 
against  any  party  giving  or  receiving  the  notice,  subject 
to  all  legal  exceptions;  but  if  the  parties  attend  at  the  ex- 
amination, no  objection  to  the  form  of  an  interrogatory 
shall  be  made  at  the  trial,  unless  the  same  was  stated  at 
the  time  of  the  examination.  If  the  deposition  be  taken 
under  subdivisions  two,  three,  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  the  trial 
that  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  the  witness. 

Ex  parte  deposition— after  notice,  6  CaL  17. 

Oertiflcate— 6  Cal.  559;  18  CaL  330;  35  Cal.  30. 

Objections  to  deposition— 2  Cal.  383;  3  CaL  94;  9  CdL  68;  14  Cal.  542; 
18  Cal.  330;  19  Cal.  683;  22  Cal.  42:  36  CaL  191;  43  CaL  485;  when  not  ad- 
missible against  executor,  51  CaL  101. 

§  2033.  Notwithstanding  the  taking  of  a  deposition,  it 
may  be  excluded  from  the  case  upon  proof  that  sufficient 
notice  was  not  civen  to  the  party  against  whom  it  is 
offered  to  enable  nim  to  attend  the  taking  thereof,  or  that 
the  taking  was  not  in  all  respects  fair, 

§  2034.  When  a  deposition  has  been  once  taken,  it 
may  be  read  by  either  party  in  any  stage  of  the  samo 
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iMstion  or  pioceedikiff,  or  in  any^ith^r  actloii  between  the 
same  parties  upon  the  same  sabjoct,  and  is  then  deemed 
the  evidenoe  of  the  party  reading  it. 

Btadinf  deposition— in Bamea^ctloiitMCaLfilSI:  860.2028:  Inanother 
aetUm*  by  ntlpwIatloB,  22  CaL  42. 

§  2035.  Any  party  to  an  action  or  special  proceeding 
in  a  conrt»  or  before  a  judp^e,  of  a  sister  State,  may  obtain 
the  testimony  of  a  witness  residing^  in  this  State,  to  be 
used  in  such  action  or  proceeding,  in  the  cases  mentioned 
In  the  next  two  sections. 

§  2036.  If  a  commission  to  take  snch  testimony  nas 
been  issued  from  the  court,  or  a  judf^o  thereof,  before 
wliich  such  action  or  proceedin.^  is  pending,  on  producing 
the  commission  to  a  jud^  of  the  Superior  Court,  with  an 
afSdavit  satisfactory  to  him  of  the  materiality  of  the  tes- 
timony, he  may  issue  a  subpoena  to  the  witness,  re<luirinff 
him  to  appear  and  testify  before  the  commissioner  named 
in  the  conmiission,  at  a  speoilled  time  and  place.  [In 
effect  April  IGthL  1880.] 

Sii1>p«Hia— aee.  Uw  et  *eq. 

§  2P37.  If  a  commission  has  not  been  issued,  and  it 
Appear  to  a  judf^  of  the  Saperior  Court,  or  to  a  justice  of 
the  peace,  by  aUdavit  satisfactory  to  him: 

1.  Th&t  the  testimony  of  the  witness  is  material  to 
either  party; 

2.  That  a  commission  to  take  the  testmiony  of  such  wit* 
ness  has  not  been  issaed; 

3.  That,  according  to  the  law  of  the  State  where  the 
action  or  special  proceeding  is  pending,  the  deposition  of 
a  witness  taken- under  such  circumstances,  and  before 
such  judge  or  jul^tlce,  wiil  be  received  in  the  action  or 
proceeding;  he  must  Issue  his  SubrxBna  requiring  the  wit- 
ness to  appear  and  testify  before  ntm  at  a  specided  time 
and  place.    [In  effect  April  IGth,  1880.] 

§  2038.  Upon  the  appearance  of  the  witness,  the  jud^^e 
or  justice  must  cause  nis  testimony  to  be  taken  in  writ- 
insr.  and  must  certify  and  transmit  the  same  to  the  court 
or  judge  before  whom  the  action  or  proceeding  is  pending, 
in  such  manner  as  the  law  of  tliat  State  requires. 

ABTICLB  YL 
OSHXHAL  BuLts  or  ExAxnrATioir. 

2043.  Order  of  proof,  how  regalated. 

204S.  Witnesses  not  under  examination  msv  be  exelnded* 

2044.  Court  may  control  mode  of  Interrooaaon, 
aOtti  Difectaaaerosa-examlnaUoaaetUied. 
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2048.  Xieadlngr  QQOStSoiL  defined. 

2047.  When  wioiess  may  refresh  memory  from  notes* 

2048.  Cross^xamiuatioa,  as  to  Trh:;t. 

2C49.  Party  producingT  witness,  how  far  may  impeach  his  credit. 
2Ci50.  Wituess.liow  examined.   When  re-examinea. 

!   2051.  How  impeached. 

20j2.  Same. 

2GdS.  Evidence  of  good  character,  when  allowed. 
I   2054.  Writing  shown  to  witness  may  be  inspected  by  adverse  party, 

§  2042.  The  order  of  proof  must  be  regulated  by  the 
sound  discretion  of  the  court.  Ordinarily,  the  party  "be- 
ginning the  case  must  exhaust  his  evidence  befwe  the 
other  party  begins. 

Order  of  proof— controlled  by  court,  sec  607  and  note:  reopening 
ease,  sec.  607,  subd.  3,  note,  and  5  Cal.  137 :  in  criminal  case,  47  Cal.  3S8.: 
wJiere  assignment  ox  contract,  27  CaL  248. 

§  2043.  If  either  party  requites  it,  the  judge  may  ex- 
clude from  the  court-room  any  witness  of  the  adverse 
party,  not  at  the  time  under  examination,  so  that  he  may, 
not  near  the  testimony  of  other  witnesses. 

Exclusion  of  witnesses— proper,  53  Cal.  491:  discretion  of  court,  29 
CaL  622:  effect  of  disobeying  order  for,  20  Cal.  436. 

§  2044.  The  court  must  exercise  a  reasonable  control 
over  the  mode  of  interrogation,  so  as  to  make  it  as  rapid, 
as  distinct,  as  little  annoying  to  the  witness,  and  as  effect- 
ive for  the  eictraction  of  the  truth  as  may  be;  but  subject; 
to  this  rule — ^the  parties  may  put  such  pertinent  and  legal 
questions  as  they  see  fit.  The  court,  however,  may  stop 
tiie  production  of  further  evidence  upon  any  particular 
point  when  the  evidence  upon  it  is  already  so  full  as  to 
preclude  reasonable  doubt. 

Oontrol  of  court-oTer  examination,  47  CaL  194 :  answer  of  wltaestf, 
sees.  2065, 2066:  stopping  farther  testimony,  39  CaL  38. 

§  2045.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adverse  party,  the  cross-examination. 
The  direct  examination  must  Do  completed  before  the 
cross-examination  begins,  unless  the  court  otherwise 
direct. 

§  2046.  A  miestion  which  suggests  to  the  witness  the 
answer  which  the  examining  party  desires,  is  denominated 
a  leading  or  suggestive  question.  On  a  direct  examina- 
tion, leading  qaestions  are  not  allowed,  except  in  the 
sound  discretion  of  the  court,  imder  special  circumstances 
making  it  appear  that  the  interests  of  justice  require  Itr 
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8  aOf 7.  A  -TritnsM  Is  mtlowed  to  refresli  hti  nusauAy 

Wipectlnaafact.byanytliiiiBWtiUeii  by  himself  or  under 
]|U  directlOD  at  the  time  wlien  tbe  fact  occurced  or  imme- 
diatelT  tberea[t«r,  or  at  any  other  time  when  tbe  fact  waa 
fresh  In  hia  memory  and  he  knew  that  the  same  was  cor- 
lectly  stated  in  the  writinK.  Dut  in  such  case,  tbe  writ- 
ing most  be  produced  and  may  be  seen  liy  the  adverse 
party,  who  may,  if  he  ciioose,  cross-examine  tbe  witness 
npon  it,  and  may  read  It  to  the  Jury.  So,  also,  a  witness 
may  testify  from  such  a  writiiig,  thouf^h  bo  retain  no 
recollection  of  the  particular  facts,  bat  sucb  evidence 
must  be  received  with  caution,     , 


S  2(M8.  The  opposite  party  may  crosa-examine  the 
witnesses  to  any  [aets  stated  lu  his  direct  examination  or 
connected  therewith,  and  in  so  doing  may  put  leading 
questions,  but  if  ha  esamine  him  as  to  other  matters, 
sach  examination  Is  to  be  subject  to  the  same  rules  as  a 


9  2049.  Tlie  party  produciog  a  witness  Is  not  allowed 
to  impeach  bis  credit  by  evidence  of  bad  character,  but  he 
may  contradict  him  by  other  evidence,  and  may  also  show 
t'jnt  he  has  made  at  other  times  statements  incoDsistent 
with  bis  present  testimony,  as  provided  in  section  two 
thousand  and  fifty-two. 

Soopfi  of  pnTiAlon — 30CaL3M.     ' 

IHicndlttDg  ont'i  own  witntss— 19  CaL  HI :  wbeu  not  pentutted. 
HOCnl.  3(jD:  no  need  at  Foncmtlctlnj  at  clma.n  CaLni:  por^  nmU 

$  S050.  A  witness  ones  examined  cannot  be  re-exam- 
ined as  to  the  same  mattec  without  leave  of  tbe  court,  but 
lie  may  be  re-axamioed  ax  to  ony  new  matter  upon  which 
he  has  been  examined  Iiy  the  adTeree  party.  And  afl«t 
the  examluations  on  both  sides  are  once  concluded,  the 
witness  cannot  be  recalled  without  leave  of  the  court 
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Lteave  is  granted  or  withheld,  in  the  exercise  of  a  sound 
discretion. 

Becalling  witness— in  criminal  case,  49  Gal.  023:  discretion  of  coqrt, 
sec  607,  subd.  3,  note;  50  Cal.  137;  51  Cal.  191. 

§  2051.  A  witness  may  be  impeached  by  the  party 
against  whom  he  was  called,  by  contradictory  evidence, 
or  by  evidence  that  his  general  reputation  for  truth,  hon- 
esty, or  integrity  is  bad,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  exam- 
ination of  the  witness,  or  the  record  of  the  judgment,  that 
he  has  been  convicted  of  a  felony. 

Compare— sec.  1847. 

Ixnpoaching  adrerse  witness  — ^an^a?  frpuiafion  bad,  personal 
kno\^ledge  not  sufficient,  53  CaL  Old:  credibility,  4 1  C»l.  06;  4j  Cal.  185;  4 ) 
Cal.  32,  (^2:  not  believiug  under  oath,  12  Cal.  3UG;  S^iCal.  553:  bostiUty,43 
Cal.  1('^ :  chastity,  laclc  of,  not  ground,  27  Cal.  (iaO;  43  Cal.  553.  Previous 
€<mvieiion  of  felony,  39  Cal.  44.'^,  U14,  li  7;  50  Cal.  233;  51  C.il.  5"7.  Ravqe 
<t^  croM-examitiatwn,  collateral  matters,  51  Cal.  5:}7;  53  Cal.  65,  119: 
good  character,  showing  after  impeachment,  sec.  2053n :  laying  founda> 
tion,  53  CaL  425.  ^-^  . 

§  2052.  A  witness  may  also  be  impeached  by  evidence 
that  he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony;  but  before  this  can  bo  done 
the  statements  must  be  related  to  him,  with  Uie  circum* 
stances  of  times,  places,  and  persons  present,  and  he  must 
be  asked  whether  he  made  such  statements,  and  if  so, 
aUowed  to  explain  them.  If  the  statements  be  in  writing, 
t^y  must  be  shown  to  the  witness  before  any  question  is  ' 
pat  to  him  concerning  them.  . 

Inconsistent  statements  of  witness— impeachment  by  showing,  2 
CaL 320;  IttCal.  173,222:  17  Cal.6a5;  21  Cal.SliJ;  i.",  Cal.  507:  2J  Cal.  421.  . 
492;  33  Cal.  522;  43  Cal.  162:  41  Cal.  452;  47  CaU  138;  43  CaL  85,  185;  49 
Cat  3^^:  50  CaL  6128;  51  Cat.  551. 

§  2053.  Evidence  of  the  good  character  of  a  party  is 

not^  admissible  in  a  civil  action,  nor  of  a  witness  in  any 

action,  until  the  character  of  such  party  or  witness  has 

been  impeached,  or  unless  the  issue  involves  his  character. 

Eridence  of  good  character— effoct  of,  40  CaL  485:  In  criminal  cane, 
49  Cal.  629:  after  impeachment,  43  CaL  61;  50  CaL  2Ja:  Julgj'ii  indorse- 
ment of  witness  improper,  27  CaL  300:  rebutting,  Irrelevaut, Douueily  , 
V.  Curran,  March  ISth,  1880,  5  Pab.  C.  L.  J.  215. 

§  2054.  Whenever  a  writing  is  shown  to  a  witness,  it 
may  be  inspected  by  the  opposite  party,  and  if  proved  by 
the  witness  must  be  read  to  the  jury  before  his  testimony 
is  closed,  or  it  cannot  be  read  except  on  recalling  the  wit- 
ness. 

Writing  shown  to  witness— open  to  inspection,  where  merely 
identified,  52  Cal.  457 :  where  put  in  eyldence,  40  CaL  63d;  where  done 
W'xofresh  memory,  sec,  2047. 

FXSAL  AFPESTDIX.— &9. 


§  2061  BFFECT  OF  EYIDSNOS.  flOB 


TITLE  rV. 

OF  THE  Z2FFECT  OF  BVIDSNCB. 

S  2061.  Jury  ludges  of  effect  of  evidence,  bat  to  be  instracted  on  cer- 
taui  points. 

§  2061.  The  jury,  subject  to  the  control  of  the  court, 
in  the  cases  specified  in  this  Code,  are  the  judges  of  tho 
effect  or  value  of  evidence  addressed  to  them,  except 
when  it  is  declared  to  be  conclusive.  They  arc,  however, 
to  be  instructed  by  the  court  on  all  proper  occasions — 

1.  That  their  power  of  judging  of  the  effect  of  evidence 
is  not  arbitrary,  but  to  bo  exercised  with  legal  discretion, 
and  in  subordination  to  the  rules  of  evidence. 

S.  That  they  are  not  bound  to  decide  in  conformity  with 
th^  declarations  of  any  number  of  witnesses,  which  do  not 
produce  conviction  in  their  minds,  against  a  less  number 
or  against  a  presumption  or  other  evidence  satisfying 
their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution. 

5.  That  m  civil  cases  the  affirmative  of  the  issue  must 
be  proved,  and  when  the  evidence  is  contradictory  the 
decision  must  be  made  according  to  the  preponderance  of 
evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  reasonable  doubt. 

(>.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  wbich 
it  is  in  the  power  of  one  side  to  produce,  and  of  the  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  and  more  satisfac- 
tory was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust. 

Province  of  joxr— Questions  of  fact,  sec  2101:  effect  of  eyidoiee, 
ao  Cal.  161;  40 Cal.  272:  48  Cal.  80;  51  Gal.  603;  53  CaL  415. 625;  Hclbingv. 
8xeaIns.Co.,Feb.  ritb,  1880:  4  Pac.  C.  L.  J.  555;  Myeis  r.  8pooner, 
Jiily  8tli,  1880,  ft  Pac.  C.  L.  J.  612 :  credibility  of  wlmesses,  see  last  sab- 
head,  and  47  Cal.  531. 

Province  of  court— compare  sec.  606  and  notes,  sec.  2102. 

SUBDr^isiOK  2.  Majority  of  witnesses— not  decisive,  38  CaL  87: 


! 
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most  pofiltlye  testimony  may  be  rejected,  19  Gal.  638:  Jury  are  Jndges 
of  credibility,  see  mider  PsoviircB  of  Jubt,  note  $upra, 

S17BDIVI8ION  8.  Witnessi  false  in  part—to  be  distrosted  in  all; 
-wlllf nl  falsity  requisite,  63  Gal.  491 :  disregarding  testimony  improper, 
aOGaL151;«Gar.354.  *      *'    «~ 

SUBi>ivi8iON  4.  AccompUce-^lstrosting  testimony  of,  etc^  see  39 
CaL614;  53  Gal.  601, 604,  corroborating  30  GaTlie;  39  Gal.  403;  60  Gal.  430. 

Admissions— see  sec.  1870,  subd.  2  and  note. 

SxTBDinsiON  5.  Civil  cases— affirmative  of  issne  to  be  proved, 
see  sec.  19S1 :  preponderance  of  evidence,  50  Gal.  633. 

Criminal  cases— beyond  reasonable  doubt,  51  Cai.  972;  52  GaL446; 
ftS  CaL  67 :  same  on  justification  of  trutb  in  slander,  50  Gal.  631. 

BVBPivisioir  7.  Weaker  evidence  offered— 5  Gal.  249;  9GaL430i 
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TITLE  y. 
OF  THE  RIGHTS  AJEtD  I>TJnBB  OF  WIT- 


UNM.  Wltnenet  bound  to  attend  wbensobpoeoMd. 
208S.  WItnencsboHBd  to  answer  qaestitms. 
MM.  Biaht  of  wltneseet  toprotection. 

2067.  Wlniesses  protected  uom  arrest  wben  attending,  or  going  or 
retaining. 

!2068.  Arrest  to  be  made  Toid.  and  narty  maUng  arrest  liable,  etc. 
2000.  To  make  affidavit  If  arrested. 
2070.  Court  to  discbaige  witness  from  arrest. 

§  2064.  A  witness,  served  with  a  subpoena,  mnst  at- 
tend at  the  time  appointed,  with  any  papers  under  his 
control  required  by  the  subpoena,  and  answer  all  pertinent 
and  legal  questions;  and,  unless  sooner  discharged,  most 
remain  until  the  testimony  is  closed. 

Sabpcsna-secs.  1965, 1901. 

Answering  qnestiona-aee.  206S. 

Witnesses— competency,  etc.,  sees.  187S-18M:  examination,  Impeacb- 
ment,  refreshing  memory,  etc.,  sees.  2042-20M. 

§  2065.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
establish  a  claim  against  himself;  but  he  need  not  give  an 
answer  which  will  nave  a  tendency  to  subject  him  to  pan- 
ishment  for  a  felony;  nor  need  he  give  an  answer  wnich 
will  have  a  direct  tendency  to  degrade  his  character,  un- 
less it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which 
the  fact  in  issue  would  be  presumed.  But  a  witness  must 
answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

Witness  implicating  himself— wben  privileged  from  answering,? 
CaL  184;  degrading  answer,  S5  CaL  88;  89  CaL  449. 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 

Irrelevant,  improper,  or  insulting  questions,  and  from 

harsh  or  insultmg  demeanor;  to  be  detained  only  so  long 

as  the  interests  of  justice  require  it;  to  be  examined  only 

as  to  matters  legal  and  pertinent  to  the  issue. 

Compare— sec.  2044. 

Detention  of  witness— unreasonable,  constitntionai  prOhibitioaoty 
Bee  Const.  Cal.  art.  1,  sec.  6. 

§  2067.  Every  person  who  has  been,  in  good  faith, 
served  with  a  subpoena  to  attend  as  a  witness  before  a 
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court,  iadge,  commissioner,  referee,  or  other  person,  in  a 
case  where  the  disobedience  of  the  witness  ma^  be  pun- 
ished as  a  contempt,  is  exonerated  from  arrest  in  a  civil 
action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there  and  returning  therefrom. 

Exemption  from  arrest— but  not  from  obeying  ordinary  process,  6 
Cat  32. 

J  2068.  The  arrest  of  a  witness,  contrary  to  the  pre- 
ing  section,  is  void,  and  when  willfully  made,  is  a  con- 
tempt of  the  court;  and  the  person  making  it  is  responsible 
to  the  witness  arrested  for  double  the  amount  of  the  dam- 
ages which  may  be  assessed  against  him,  and  is  also  lia- 
Dle  to  an  action  at  the  suit  of  the  party  serving  the  witness 
with  a  subposna,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 
Contempt  of  conrt-Hsee  sees.  120&-1222. 

§  2069.  An  officer  is  not  liable  to  the  party  for  making 
i^<B  arrest  in  ignorance  of  the  facts  creating  the  exonera» 
tion,  but  is  liable  for  any  subsequent  detention  of  the 
party,  if  such  party  claim  the  exemption  and  make  an 
affidavit  stating— 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as 
a  witness  before  a  court,  officer,  or  other  person,  specify- 
ing the  same,  the  place  of  attendance,  and  the  action  or 
proceeding  in  whicn  the  subpoena  was  issued;  and, 

2.  That  he  has  not  thus  been  served  by  his  own  procure- 
ment, with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance, or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpoBua. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  ar- 
rested. 

§  2070.  The  court  or  officer  issuing  the  subpoena,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
quired, may  discharge  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  the  arrest,  or  before 
application  for  the  discharge,  a  judge  of  the  court  may 
giant  the  discharge.    [In  effect  April  16th,  1880.] 


TITLE  VI. 

Of  Bvidence   in  Farticiilar   Cases,  and 
Miscellaneous  and  General  Provisions. 

Chap.    I.    Evidence  in  particular  cases,  §§  2074-2079. 

IL    Proceedings  to  perpetuate  testimony,  §§  20S^ 
2089. 
tn.    Administration    of    oaths  and   affirmations, 

§§  2093-2095. 
IV.    General  provisions,  f$  2101-2104. 

[702] 


703  EVIDENCE  IS  PARTZCULAB  GASBB.    §§  2074-7 


CHAPTEB  I.    . 
ZSVIDENCB  IN  PARTICULAR  CASES. 

1 2074.  An  offer  equivalent  to  payment. 

S  2075.  Wboever  pays  entitled  to  receipt. 

'  2076.  Obieetlons  to  tender  must  be  specified. 

2077.  Rules  for  coustruiiiff  description  of  lands. 

2078.  Compromise  ofiFer  of  no  avail. 

2079.  In  action  for  divorce,  admission  not  sufficient. 

§  2074.  An  offer  in  writing  to  pay  a  particalar  snm  of 
money,  or  to  deliver  a  written  instrument  or  specific  per- 
sonal property,  is,  if  not  accepted,  equivalent  to  the 
actual  production  and  tender  oitbe  money,  instrument, 
or  property. 

Offer  to  compromlae— sees.  997,  2078. 

Tender— alleging,  15  Cal.  376;  34  Cal.  616:  attorney  in  fact,  by.  1  Cal. 
;  4»  Cal.  5645:  effect  oM4  Cal.  519;  84  Cal.  666;  41  Cal.  133:  sufficiency 


of.  5  Cal.  339|  15  Cal.  203;  3i  Cal.  168;  Herman  v.  Baffenegger,  Feb.  12tli, 
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of. , 

18dO,  4  Pac.  0.  L.  J.  55;>:  sureties,  by,  26  Cal.  535. 

§  2075.  Whoever  pays  money,  or  delivers  an  instrib- 
ment  or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

§  2076.  The  person  to  whom  a  tender  is  made,  must,  at 
the  time,  specify  any  objection  he  may  have  to  the  money, 
instrument,  or  property,  or  he  must  be  deemed  to  have 
waived  it;  and  if  the  objection  be  to  the  amount  of  money, 
the  terms  of  the  instrument,  or  tbe  amount  or  kind  uf 
property,  he  must  specify  the  amount,  terms,  or  kind 
which  he  requires,  or  be  precluded  from  objecting  after- 
ward. 

§  2077.  The  following  are  the  rules  for  constructing  the 
descriptive  part  of  a  conveyance  of  real  property,  when 
tho  construction  is  doubtful  and  there  are  no  other  suffi* 
cient  circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  tbe  description,  the  addition  of  others  which 
are  indefinite,  unknown,  or  false,  does  not  frustrate  the 
conveyance,  but  it  is.  to  be  construed  by  the  first  men- 
tioned particulars ; 

2.  When  permanent  and  visible  or  ascertained. bounda- 
^s  or  monuments  are  inconsistent  with  the  measure- 
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ment,  either  of  lines,  angles,  or  surfaces,  the  bonndazies 
or  monuments  are  paramount; 

3.  Between  different  measurements  which  are  incon- 
sistent with  each  other,  that  of  angles  is  paramount  to 
that  of  surfaces,  and  that  of  lines  paramount  to  both; 

4.  When  a  road*  or  stream  of  water  not  navigable,  is  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the 
road  or  the  thread  of  the  strwn  are  included  in  the  con- 
Tevance,  except  where  the  road  or  tliread  of  the  stream 
is  held  under  another  title; 

5.  When  tide- water  is  the  boundary,  the  rights  of  the 
grantor  to  ordinary  high-water-mark  are  included  in  the 
conveyance.  When  a  navigable  lake,  whero  there  is  no 
tide,  is  the  boundary,  the  rights  of  the  grantor  to  low* 
watei^mark  are  included  in  the  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that  ref- 
erence is  inconsistent  with  other  particulars,  it  controls 
them  if  it  appear  that  the  parties  acted  with  reference  to 
the  map;  otherwise,  the  map  is  subordinate  to  other  defi- 
nite and  ascertained  particulars.  [In  effect  July  1st,  1874.] 

Description  in  conTojance— construction  of,  sec.  I860;  10  Cat.  199; 
24  Cal.  435;  25Cal.  296, 440:  29  Cal.  386;  90  Cal.  463;  S4  Cal.  S34;  36  CaL 
122.(i06:  S7  Cal.  432;  39  Cal.  123.239:  4^  Cal.  »i6:  43  CaL  171,219;  44  Cal. 
U2;  47  CaL  474:  43  CaL  99:  SO  CaL  171, 439;  ftl  Cal.  125,  }^;  92  Cal.  154, 
•VO,  579. 655.  Sherman  v.  McCarthy,  March  Srd,  1880, 5  Tzc.  C.  L.  J.  58: 
Black  V.  8prague,  March  Cth.  18bO,  ft  Pac.  C.  L.  J.  92:  constructioa  or 
Instruments,  generally,  sec.  1899  and  note. 

SuBDiVTSioif  1.  Definite  particulars  prevail~-10  Cal.  G21 ;  16  Cal. 
514;  27  CaL 67:  34  CnL624:  36  Cal.  125:  41  CaL  263;  44  CaL  132^257;  45 
Cal.  132, 610;  47  Cal.  581 ;  48  CaL  28;  49  Gal.  525;  53  Cal.  589. 

SiTBDmsioir  2.  Boundaries  or  monuments  paramount—lO  Cal- 
6C0:  llCaLin7;  12 CaL  163:  17CaL231;  22Cal.4W;2(>CriL6'5;2-JCal.l75; 
21  Cal.  178, 386:  33  Cal.  11, 210;  34  Cal.  334;  37  Cal.  idii;  33  Cal.  4S1:  39 Cal. 
612:  43 Cal.  219;  47  CaL  67;  60  CaL  376,  429;  63  CaL  442,  4:G;  63  CaL  316; 
and  see  Black  v.  Sprague,  March  6th,  1880, 6  Pac.  C.L.J.  fi3. 

SUBonrisiov  3.  Lines  and  angles  prerail— 22  CaL  5C2. 

Subdivision  4.  Road  or  stream  as  boundary— 22  Cal.  484;  25  CaL 
123;  43  CaL  336;  60  Cal.  31;  61  CaL  196, 435. 

SUDDlvisioir  6.  Reference  to  map— 10  CaL  689;  24  Cal.  435;  38  CaL 
443:  47  CaL  62:  60  CaL  321,333,429,450;  Black  v.  Sprague,  March  6th» 
1880, 6  Pac.  C.  L.  J.  92. 

§  2078.  An  offer  of  compromise  is  not  an  admissioa 
tliat  anytliing  is  due. 
Offer  to  compromise— after  suit  brought,  sec  997. 

§  2079.  In  an  action  for  divorce  on  the  ground  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
pleadings,  is  not  of  itself  sufficient  to  justify  a  judgment 
of  divorce. 

Divorce— generally,  sec.  76,  subd.  4,  note. 

Confessions— must  be  corroborated.  41  Gal.  103:  as  evldeiice 
aXfy^,  sec.  1870,  subd.  2n. 
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CHAPTER  II. 

CEE02NGS    TO     PBRPSTXTATE     TESTX- 

MON7. 

$  2063.  Evidence  may  be  perpetuated. 
I  2034.  Manner  of  aypUcatioii  for  order. 

5  2035.  Notice  of  tlrno  and  plare  to  bo  given. 
§  2036.  Manner  of  taking  tbu  deposition. 

6  20S7.  Deposition  to  be  tiled. 

§  208B.  When  tlio  evidence  may  be  produced. 
S  2089.  Effect  of  tiie  deposition. 

§  2083.  The  testimony  of  a  witness  may  be  taken  and 
perpetuated  as  provided  in  this  chapter. 

§  2084.  The  applicant  must  produce  to  a  judge  of  the 
Superior  Court  a  petition,  verified  hy  the  oath  of  the  appli* 
'cant,  stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  court  in  tuis  State,  and,  in  such  case,  the  names  of 
the  persons  whom  he  expects  will  be  adverse  parties;  or, 
-  2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to  estab- 
lish marriage,  descent,  heirship,  or  any  other  matter  which 
may  hereafter  become  material  to  establish,  though  no 
snit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he 
may  not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to 
be  proved.  The  judge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  ofUcer  before  whom  the  same  must  bo  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  Stato, 
.must  be  personally  served,  and  if  unknown,  such  notice 
must  be  served  on  the  clerk  of  the  county  where  the  prop- 


erty to  be  affected  by  such  evidence  is  situated,  or  the 

J'udge  making  the  order  resides,  as  may  be  directed  by 
lim,  and  by  publication  thereof  in  some  newspaper,  to  be 


designated  by  the  judge,  for  the  same  period  required  fcr 
the  publication  of  summons.  The  judge  must  also  desig- 
nate in  his  order  the  clerk  of  the  county  to  whom  the 
deposition  must  be  returned  when  taken.  [In  effect 
Apnl  IGth,  1880.] 
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§  2065.  The  person  appointed  by  the  judge  to  take 
the  depositions  Is  authorized,  if  a  resident  of  this  State, 
on  receiving  a  copy  of  the  order  of  the  judge,  and  of  tho 
notice  prescribed  in  the  last  section,  with  proof  of  its  per- 
sonal service  or  publication— or,  if  a  resident  without  the 
State,  on  receiving  the  commission  mentioned  in  the 
next  section,  with  proof  of  like  service  of  publication  of 
the  notice— to  take  the  deposition  of  the  witness  named  in 
the  order  of  the  judge,  or  in  the  commission,  or,  if  more 
than  one  witness  is  thus  named,  of  such  of  them  as  ap- 
pear before  him,  at  the  time  designated,  aud  the  taking* 
of  the  same  may  be  continued  from  time  to  time.  [In 
effect  July  1st,  1874.] 

§  2086.  The  examination  must  be  by  c[uestion  abd  an- 
swer, and  if  the  testimony  is  to  be  taken  in  anotlier  State, 
it  must  be  taken  upon  a  commission  to  be  issued  bv^he 
judge  allowing  the  examination,  under  the  seal  of  the 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositiona 
taken  under  commission  in  pending  actions,  unless  tha 
parties  expectant,  if  known,  otherwise  agree.  If  such 
parties  are  unknown,  notice  of  the  settlement'  of  the  in- 
terrogatories shall  be  published  in  some  newspaper  for 
such  time  as  the  judge  may  designate.  The  deposition, 
when  completed,  must  be  carefully  read  to  and  suoscribed 
by  the  witness,  then  certified  by  the  officer  or  person  tak- 
ing the  same,  and  shall  then  be  sealed  up  and  delivered  or 
transmitted  to  the  clerk  of  the  county  designated  in  the 
order  of  the  judge  allowing  the  examination,  who  shall 
file  the  same  when  receiveoT  The  ludge  allowing  the  ex- 
amination shall  file  with  the  clerk  tke  order  for  the  exam- 
ination, the  petition  on  which  the  same  was  granted,  with 
proof  of  service  of  the  order  and  notice,  lln.  effect  July 
1st,  1874.] 

t2087.  The  petition  and  order,  and  i>apers  filed  by  the 
ge  as  provided  in  section  two  thousand  and  eighty- 
six,  or  a  certified  copy  thereof,  are  prima  facie  evidence  of 
the  facts  stated  therein  to  show  compliance  with  the  pro- 
visions of  this  chapter.    [In  effect  July  1st,  1874.] 

§  2088.  If  a  trial  be  had  between  the  parties  named  in 
the  petition  as  parties  expectant,  or  their  successors  in 
interest,  or  between  any  parties  wherein  it  may  be  mate- 
rial to  establish  the  facts  which  sucli  depositions  prove,  or 
tend  to  prove,  upon  proof  of  the  death  or  insanity  of  the 
witnesses,  or  that  they  cannot  be  found,  or  are  unable,  by 
reason  of  age  or  other  infirmity,  to  give  their  testinony^ 
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the  depositions  or  copies  thereof  may  be  used  by  either 
party,  subject  to  all  legal  objections;  but  if  the  parties 
attended  at  the  examination,  no  objection  to  the  form  of 
an  interrogatorv  can  be  made  at  the  trial,  unless  the 
same  was  stated  at  the  examination.  [In  effect  July  1st, 
1874.] 

*%  2069.  The  deposition  io  taken  and  read  in  evidence 
baa  the  same  effect  as  the  oral  testimony  of  the  witness, 
and  no  other,  and  every  objection  to  the  witness  or  to  the 
relevancy  of  any  question  put  to  him,  or  of  any  answer 
given  by  him,  may  be  made  in  the  same  manner  as  if  he 
were  examined  orally  at  tho  trial. 
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GHAFTEB  m. 

ADBCZNX8TRATIOH    OF    OATRS    AHD 
AFFIRMATIONS. 

9998.  Jadletal  and  certain  oacenaathoriied  to  administer  oaliiSi' 

8094.  Fonn  of  ordinary  oath  to  a  witness. 

2096.  Form  may  be  varied  to  suit  witness' belief. 

2096.  Same.  ^ 

2097.  Any  person  who  prefers  It  may  dedaie  or  alBrm. 

§  2093.  Every  conrt,  eyery  judge  or  clerk  of  any  court, 
eyery  justice  and  every  notary  public,  and  every  officer 
or  person  authorized  to  take  testimony  in  any  action  or 
proceeding,  or  to  decide  upon  evidence,  has  power  to  ad- 
minister oaths  or  affirmations. 

Administration  of  oatha— by  whom,  sec.  128,  snbd.  7:  sec.  177,  snbd. 
4 ;  Political  Code,  sees.  10-^8, 4118 :  by  clerk  for  court,  48  Cal.  197 :  prelim- 
inary questions,  49  CaL  383. 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding, may  be  administered  as  follows,  the  person  who 
swears,  or  affirms,  expressing  his  assent  when  addressed 
in  the  following  form:  "You  do  solemnly  swear  (or  af- 
firm, as  the  case  may  be)  that  the  evidence  you  shall  ^ve 

in  this  issue,  (or  matter)  pending  between and , 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God."    [In  effect  July  1st,  1874.] 

8  2095.  Whenever  the  court  before  which  a  person  is 
offered  as  a  witness  is  satis^ed  that  he  has  a  peculiar 
mode  of  swearing,  connected  with,  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  const  may  in  its  discre- 
tion, adopt  that  mode. 

f2096.  When  a  person  is  sworn  who  believes  in  anv 
er  than  the  christian  religion,  he  may  be  sworn  accord- 
ing to  the  peculiar  ceremontes  of  his  religion,  if  there  be 
any  such. 

§  2097.  Any  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  follow- 
ing form:  ^'You  do  solenmly  affirm  (or  declare)  that^ 
etc.,  as  in  section  two  thousand  and  ninety-four. 


$» 


J 
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GHAFTEB  lY. 
GENERAL  PROVISIONS. 

S  2101.  Questions  of  fact  to  be  decided  by  the  Jury,  and  the  evidence 

addressed  to  them. 
1  2102.  Questions  of  law  addressed  to  the  court. 
I  21U3.  Questions  of  fact  by  court  or  referee. 
S  2104.  Moneys  paid  into  courtt 

§  2101.  All  questions  of  fact,  where  the  trial  is  by 
jury,  other  than  those  mentioned  in  the  next  section,  are 
to  be  decided  by  the  jury,  and  all  evidence  thereon  is  to 
be  addressed  to  them,  except  when  otherwise  provided 
by  this  Code.    [In  effect  July  1st,  1874.] 

Compare— sec.  2061. 

Questions  of  fact,  for  jury— 4  Cal.  260;  9  CaL  565;  18  Cal.  376;  25  Cal. 
197;  SO  Cal. 215;  32  Cal.  213;  84  Cal.6G3:  and  see  52  Cal.  313;  People  v. 


neg^Ugence,  as  to,  50  Cal.  578, 531 ;  53  Cal.  45 :  nuisance,  2d  CaL  156 ;  30  CaL 
379;  45  Cal.  55:  presumptions  of  fact,  51  Cal.  588. 

§  2102.  All  questions  of  law,  including  the  admissi- 
bility of  testimony,  the  facts  preliminarv  to  such  admis- 
sion, and  the  construction  of  statutes  and  other  writings, 
and  other  rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  When- 
ever the  knowledge  of  the  court  is,  by  this  Code,  made 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it. 

Province  of  court— questions  of  law,  6  Cal.  UO;  15  Cal.  27, 367;  24  CaL 
268;  30  Cal.  548:  36  Cal.  462;  44  Cal.  145;  45  Cal.  255;  49  Cal.  253:  52  Cal. 
244;  admissibility  of  evidence,  etc.,  4  Cal.  105;  23  Cal.  339;  47  Cal.  194;  49 
CaL  56:  construction  of  writings,  39  Cal.  523;  50  Cal.  32. 

Knowledge  of  the  court— scope  of  Judicial  notice,  sec.  1875  and  notes. 

§  2103.  The  provisions  contained  in  this  part  of  the 
Code  respecting  the  evidence  on  a  trial  before  a  jury,  are 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  court,  referee,  or  other  officer. 

§  2104.  Whenever  moneys  are  paid  into  or  deposited 
in  court,  the  same  shall  be  delivered  to  the  clerk  m  per- 
son, or  to  such  of  his  deputies  as  shall  be  specially  author- 
ized by  his  appointment  in  writing  to  receive  the  same. 
He  must,  unless  otherwise  directed  by  law,  deposit  it 
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with  the  county  treasurer,  to  be  held  by  him  subject  to 
the  order  of  the  court.  The  treasurer  shall  keep  each 
fund  distinct,  and  open  an  account  with  each.  Such  ap- 
pointment shall  be  filed  with  the  county  treasurer,  who 
shall  exhibit  it,  and  giye  to  each  person  applying  for  the 
same  a  certified  copy  of  the  same.  It  shall  be  in  force 
until  a  revocation  in  writing  is  filed  with  the  county 
treasurer,  who  shall  thereupon  write  "revoked,"  in  ink 
across  the  face  of  the  appointment.  [In  effect  July  Isi, 
1874.] 

Deposit  in  coiirt-«ecs.  872-674;  corresponding  proyision,  sec.  873. 

Deposit  with  oonntjr  treasurer— liable  to  taxation,  30  CaL  242. 

Final  repealing  olanse— compare,  sees.  9, 18. 


STATUTES 

RELATING  TO    CRIMES 

cmi 


STATUTES 

OF  A 

General  nature  relating  to  Crimei,  enacted  linee  the  Code. 

(THB  ABBAKGXMKNT  IS  OHBONOLOOIGAL.) 


AnAiAto  prewidfke  destruction  of  fansts  by  fire  on  piMie 

lands, 

Sbgtiok  1.  Any  person  or  persons  who  shall  wilfnlly  and 
deliberatelj  set  fire  to  anv  wooded  country  or  forest  belonging 
to  this  state  or  the  United  States,  within  this  state,  or  to  anv 
place  from  which  fire  shall  be  communicated  to  any  such 
wooded  countrr  or  forest,  or  who  shall  accidentally  set  fire  to 
an^  such  wooded  country  or  forest,  or  to  any  place  from 
wmch  fire  shall  be  communicated  to  any  such  wooded  country 
or  forest,  and  sha}l  not  extinguish  the  same,  or  use  every 
effort  to  that  end,(or  who  shallbuild  any  fire,  for  lawful  pur- 
pose or  otherwise,^  in  or  near  any  such  wooded  country  or 
forest,  and  through  carelessness  or  neglect  shall  permit  said 
fire  to  extend  to  and  bum  through  such  wooded^ country  or 
forest,  shall  be  deemed  guilty  of  a  misdemeanorjand  on  con- 
Tiction  before  a  court  of  competent  jurisdiction,  shall  be 
punishable  bv  fine  not  exceeding  one  thousand  dollars,  or 
imprisonment  not  exceeding  one  year,  or  by  both  such  fine 
ana  imprisonment;  provided,  that  nothing  nerein  contained 
shall  apply  to  any  person  who  in  good  faith  shall  set  a  back 
fire  to  prevent  the  extension  of  a  fire  already  burning.  All 
fines  collected  under  this  act  shall  be  paid  mto  the  county 
treasury  for  the  benefit  of  the  common  school  fund  of  the 
oounty  in  which  they  are  collected.  [Approved  February  13, 
1872.    Stats.  1871-2,  p.  96.] 

An  Act  toprevetU  Vie  capture  and  destruction  of  mocking  "birds 

in  (Ms  State. 

BaoBOV  1.  Any  person  or  persons  who  shall  wilfully  and 
knowingly  shoot,  wound,  trap,  snare,  or  in  any  other  manner 
catch  or  capture  any  mocking  bird  in  the  state  of  Califomiai 
or  shall  Imowingly  take,  injure,  or  destroy  the  nest  of  any 
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moddng  bird,  or  shall  take,  injure  or  deatraj  any  mocking 
bird's  eggB,  in  tho  nest  or  otherwise,  in  said  state,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
before  any  justice  of  the  peace  of  the  township  in  which  the 
offense  sliiul  have  been  committed,  shall  be  fined  in  a  sum  not 
less  tbm  five  dollars  nor  exceeding  ten  dollars,  and  cost  of  the 
action  for  each  offense,  or  may  be  impnsoned  not  less  than 
five  days  nor  more  than  ten  days,  or  by  both  such  fine  and  im- 
prisonment, as  the  judgment  of  the  court  may  direct. 

8bo.  2.  All  fines  collected  under  tho  provisions  of  this  act 
shall  be  paid  into  the  county  treasury  for  the  benefit  of  the 
common  school  fond.  [la  effect  February  14,  1872.  Staia. 
1871-2,  p.  102.] 

Jn  Act  to  mare  fiJBLy  dejlne  (he  crime  of  larceny, 

%gimaK  "L  £very  person  who  shall  convert  any  manner  ol 
real  estate,  of  the  inime  of  fifty  dollars  and  upwards,  into  per- 
sonal property,  by  severing  tue  same  from  the  realty  ox  an- 
other, with  felomous  intent  to  and  shall  so  steal,  take,  &nd 
carry  away  the  same,  shall  be  deemed  guilty  of  grand  larceny, 
and,  upon  conviction  thereof,  shall  bo  puuishable  by  imprison- 
ment  in  tho  state  prison  for  any  teim  not  less  thsui  one  year 
nor  more  than  fourteen  years. 

Seo.  2.  Every  person  wbo  BhaJl  convert  any  manner  of  real 
estate,  of  the  value  of  under  fifty  dollai-s,  into  personal  prop- 
erty, by  severing  the  same  from  tliO  rciJty  of  another,  with 
felonious  intent  to  and  shall  bo  steal,  take,  and  carry  away  the 
same,  shall  be  deemed  guilty  of  p^tit  larceny,  and,  upon  con- 
viction thereof,  shall  bo  punishable  by  imprisonment  in  the 
county  jail  for  a  period  not  more  than  one  year,  or  by  fine 
not  exceeding  ono  thoa<uind  dollars,  or  by  both  such  fine  and 
imprisonment  [Approved  Mar.  G,  1872.  ^tats.  1871-2,  p.  282.] 

J  An  Act  to  punish  aduUery, 

j  ^.        Beotiok  1.    Eveiy  pers'  n  who  lives  in  a  state  of  open  and 
'  ^^    notorious  cohabitation  and  adultery  is  guilty  of  a  misdemeanor, 
^  and  is  punishable  by  a  fine  not  exceeding  one  tliousand  dollars; 
M    or  imprisonment  in  the  county  jail  not  exceeding  one  year,  or 
^   by  both. 

Y  6£o.  2.  If  two  persons,  each  being  married  to  another,  live 
Jlj  together  in  a  stato  of  open  and  notorious  cohabitation  and 
S»  adultery,  each  is  guilty  of  a  felony,  and  is  punishable  by  im- 
(%  prisonment  in  tho  state  prison  not  exceeding  five  years. 

82c.  8.  A  recorded  certificate  of  marriage,  or  a  certified 
copy  thereof,  there  beinjr  no  decree  of  divorce,  proves  ^e  mar- 
riage of  a  person  for  t'lo  purposes  of  tlds  act.  [Approved 
March  15, 1872.    Stats.  1871-2,  p.  880.]        ^       a  c 
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Mi  Act  to  preoeni  persons  passina  through  inelomares  and  leath 
ing  them  open,  and  tearing  down  fences  to  make  passage 
through  inclosures, 

Seotion  1.  Any  person  passing  ihrongli  an  inclosnre  of  aii» 
other  and,  leaying  the  same  open,  is  guilty  of  a  misdemeanor, 
and  punishable  Ifj  a  fine  not  less  than  twenty  dollars  nor  mora 
than  fifty  dollars. 

8bo.  2.  Any  person  wilfully  or  maliciously  tearinff  down 
fences  to  make  a  passage  through  an  inclosuro,  is  guilty  of  a 
misdemeanor,  and  punishable  by  a  fine  not  less  than  fifty  dol- 
lars nor  more  than  five  hundred  dollars. 

Seo.  8.  All  fines  collected  under  the  proTisions  of  this  act 
shall  be  paid  into  the  county  school  fund  of  the  county  Avhcro 
the  offense  is  committed.  [In  efibct  March  16, 1872.  Stats. 
1871-2,  p.  SSL] 

Jn  Act  stgtplementary  to  an  Act  entUled  "AnAot  concerning 
crimes  and  vunishmevis" passed  April  stxteenth,  eigliieen 
hundred,  and  fifty. 

Section  1.  Every  person  who  shall  feloniously  steal,  take, 
and  carry  away,  or  attempt  to  take,  steal,  and  carry  from  anv 
mining  claim,  tunnel,  sluice,  undercurrent,  rifSe  box,  or  sul- 
phurato  machine,  any  gold  dust,  amalgam,  or  quicksilrer,  the 
property  of  another, 'shall  be  deemed  guilty  of  grand  larceny, 
and*  upon  conviction  thereof,  shall  be  pumshed  by  imprison- 
ment in  tho  stato  prison  for  any  term  or  not  less  than  one  year 
nor  more  than  fourteen  years.  [In  efiect  March  20,  1872. 
Stats.  1871-2,  p.  435.] 

An  Act  in  relation  to  interpreters  before  Grand  Juries. 

Sscnoir  1.  The  grand  lury  or  district  attorney  may  re- 
quire, by  subpoena,  the  attendance  of  any  person  before  the 
grand  jury  as  Interpreter ;  and  tho  interpreter  may  be  present 
at  the  examination  of  wituesses  before  the  grand  jury.  [In 
eflfeot  March  23, 1872«    Stats.  1871-2,  p.  540.] 

4n  Act  to  protect  the  wages  of  labor  and  (he  saiaries  and  fees 

of  subordinate  officers, 

BBonas  1.  Every  person  who  employs  laborers  !npon  the 
publio  works,  and  who  takes,  keeps,  or  receives  any  part  or 
portion  of  the  wages  due  to  sucli  laborers  from  the  state  or 
municipal  corporation  for  which  such  work  is  done,  is  guilty 
of  a  felony. 

Seo.  2.  Every  officer  of  the  state,  or  any  county,  city,  or 
township  therein,  who  keeps  or  retains  any  i>art  or  portion  of 
the  salary  or  fees  allowed  oy  law  to  his  deputy,  clerK,  or  sub- 
ordinate officer,  is  guilty  of  a  felony.  [In  effect  April  1, 1872. 
State.  1871-2,  p.  951.] 
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An  act  to  punUh  sedktcHon. 

Sicmnf  1.  Every  person  who  inreigles  or  entices  any  mi* 
married  female,  of  preyious  chaste  character,  nnder  the  age  of 
eighteen  years,  into  any  honse  of  ill  fame,  or  of  assignation', 
or  elsewhere,  for  the  purpose  of  prostitution,  and  every  person 
who  aids  or  assists  in  such  abduction  for  such  purpose,  and 
every  person  who  by  any  false  pretenses,  false  represenlation, 
or  ouer  fraudulent  means,  procures  any  female  to  have  illicii 
carnal  connection  with  any  man,  is  punishable  by  imprison- 
ment in  the  State  Prison  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or  by  buth.  I  Approved 
Xarch  1, 1872.    Stats.  1871-2,  p.  184.] 


An  Act  to  preveni  the  sale  ofMxaieaJI^  drinka  to  ndnon, 

Sbotiok  1.  Every  person  who  sells  or  gives  to  another 
mider  the  age  of  sixte^  j[ears,  to  be  by  him  drank  at  the  time 
aa  a  beverage,  any  intoxicating  drink,  is  guilty  of  a  misde- 
meanor, and  punishable  by  a  fine  not  exceeding  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding 
three  months :  provided,  that  nothing  in  this  Act  shall  be 
deemed  to  apply  to  parents  of  such  children,  or  guardians  of 
their  wards,  or  phyaiciaiis.  [Approved  March  4, 1872.  Stits 
1871-2,  p.  231.1 
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Jn  Jet  to  prevent  the  sale  ofintoxwatmg  heveragea  on  election 

days. 

SBonov  1.  It  shall  not  be  lawful  for  any  person  or  persona 
keeping  a  public  house,  saloon,  or  drinking  place,  either 
licensed  or  unlicensed,  to  sell,  give  away,  or  furnish  spirituous 
or  malt  liquora,  wine,  or  any  other  intoxicating  beverages,  on 
any  part  of  any  day  set  apart,  or  to  be  set  apart,  for  any  gen- 
eral or  special  election  by  the  citizens  in  any  election  district  ' 
or  precinct  in  any  of  tl:e  counties  of  the  state  where  an 
election  is  in  progress,  during  the  Lours  when  by  law,  in  said 
district  or  precinct,  the  elections  polls  are  required  to  be  kept 
open. 

8E0.  2.  Any  person  or  i)ersons  yiolating  the  proyisions  of 
this  act  shall  be  doemed  guilty  of  a  misdemeanor,  i  In  effect 
Karch  7, 1874.    Stats.  1873-4,  p.  297.] 

An  Act  for  t?ie  more  effectual  prevention  of  cruelty  to  animaU, 

SEcnox  1  Any  three  or  moro  citizens  of  the  state  of  Cali- 
fiomia,  who  hava  heretofore,  or  who  shall  hereafter,  incorpor- 
ato  as  a  body  corporate,  under  the  general  laws  lor  incorpom- 
tiona  in  this  state,  for  the  purpose  of  preventing  cruelty  to 
animals,  may  avail  themselves  of  the  privileges  of  this  act; 
promded,  that  the  corporate  body  first  formed  as  aforesaid  in 
any  county,  shall  be  the  only  one  so  entitled  to  the  benefits 
and  privileges  of  tliis  act  in  said  county. 

Seo.  2.  The  said  societies  may  make  and  adopt  by-laws  goT- 
eming  the  admission  of  associates  and  members,  providing  for 
all  meetings,  and  for  assistant  and  district  or  local  ofiicers ; 
providing,  also,  for  means  and  systems  for  the  effectual  attain- 
ment of  tiio  objects  contemplated  by  this  act ;  for  the  regula- 
tion and  management  of  its  business  af&irs,  and  for  the  effect- 
ual working  of  the  societies ;  prescribing,  also,  the  duties  of 
all  their  ofiicers ;  for  the  outlay  of  all  moneys  and  the  auditing 
all  accounts ;  provided,  that  such  by-laws  shall  not  conflict 
with  the  laws  of  the  state  of  California  or  of  the  United  States, 
or  with  any  provisions  of  this  act. 

Seo.  3.  Said  societies  shall  elect  officers  and  fill  vacancies 
according  to  the  provisions  of  Iheir  by-laws. 

Seo.  4.  All  snerifb,  constables,  police  and  x>eace  officers 
are  empowered  to  make  arrests  for  the  violation  of  any  of  the 

Srovisions  of  this  act,  which  by  this  act  is  denominated  a  mis- 
emeanor,  in  the  same  manner  as  is  by  law  provided  for  ar- 
rest in  all  cases  of  misdemeanors.  v 
Seo.  5.    All  members  and  agents,  and  all  officers  of  each  or  ( 
any  of  the  societies  so  incorx>orated,  as  shall  by  the  trustees  of  ( 
Bflia  societies  be  duly  authorized  in  writing,  approved  by  the  i 
connty  jnctee  of  the  county,  and  sworn  in  tlie  same  maimer  as  \ 
Ire  constables  and  psa^e  officers,  'shJaThaviB  "power  to  hCtffuUy  j 


TIB  CBDXurr  to  uxouul   1873-4. 

l&iflrfBre  to  ptovent  ibB  perpelitttion  of  any  act  of  cmelfy  apoa 

any  dumb  snimal,  and  may  use  such  force  as  may  be  necessary' 

to  preyent  the  same,  and  to  that  end  may  summon  to  tiieir  aid 

any  Imtaoder;  they  may  make  arrests  for  the  violation  of 

any  of  the  ^ovisions  of  this  act.  in  the  same  manner  as  is 

herein  provided  for  other  officers ;  and  may  carry  the  same 

i     weapons  that  such  officers  are  authorized  to  carry ;  protnded, 

\     thai  all  such  members  and  agents  shall,  when  mailang  snch 

\    arrests,  exhibit  and  expose  a  suitable  badge  to  be  adopted  by 

\   said  society.    All  persons  resistingf  said  specially  a^pointea' 

\  officers,  as  such*  shall,  upon  conviotion,  be  aeemed  guilty  of  & 

ynisdemeanor. 

6ec.  6.  Whoerer  orerdriyes,  orerloads,  drives  when  over-' 
loaded,  overworks,  tortures,  torments,  deprives  of  necessary 
sustenance,  cruelly  beats,  mutilates,  or  C][iielly  kills,  or  causes, 
or  procures  to  be  so  overdriven,  overloadedi'cuiven  when  over- 
loaded, overworked,  tortured,  tormented,  deprived  of  neces- 
sary sustenance,  cruelly  beaten,  mutilated,  or  cruelly  killed, 
any  animal ;  and  whoever,  having  the  charge  or  custody  of  any 
animal,  cither  as  owner  or  otherwise,  inflicts  tmnecessary  cru- 
elty upon  the  same,  or  fails  to  provide  the  same  with  proper 
food,  drink,  shelter,  or  protection  from  the  weather,  or  who 
cruelly  drives  the  same  when  unfit  for  labor,  shall,  upon  con- 
viction, be  deemed  guilty  of  a  misdemeanor. 

Seo.  7.  If  any  person  shall  carry,  or  cause  to  be  carried,  in 
or  upon  any  vemclo,  or  otherwise,  any  domestio  animal,  in  a 
cruel  or  inhuman  manner,  or  knowingly  and  wilfully  author- 
lees  or  permits  the  same  to  be  subjected  to  unnecessary  tort- 
ure, sunering,  or  cruelty  of  any  kind,  shall,  upon  conviction, 
be  deemed  guilty  of  a  misdemeanor ;  and  whenever  any  such 
person  shallbe  taken  into  custody  therefor  by  any  officer,  such 
officer  may  take  charge  of  such  vehicle  and  its  contents,  to- 

S ether  with  the  horse  or  toam  attached  to  said  vehicle,  and 
eposit  the  same  in  some  safe  place  of  custody ;  and  any  nec- 
essary expenses  which  may  bo  incurred  for  taking  caro  of  and. 
keeping  the  same,  shall  bo  a  lien  thereon,  to  be  paid  before  the 
same  can  be  lawfully  recovered ;  and  if  tiie  said  expenses,  or 
any  part  thereof,  remain  unpaid,  they  may  be  recovered,  hj 
the  person  incurring  the  same,  of  the  owner  of  said  domestio 
animal,  in  any  action  therefor. 

Sec.  8.  Any  parson  who  shall  cause  any  bull,  bear,  cock, 
dog,  or  other  animal  to  fight,  for  his  amusement  or  for  gain, 
worry  or  injure  each  other;  or  any  person  who  shall  permit 
the  same  to  bo  done  on  any  premises  under  his  charge  or  con- 
trol:  and  any  person  who  shall  aid,  abet,  or  be  present  at  such 
fighting  and  worrying  of  such  animal,  as  a  spectator,  shall* 
upon  conviction,  be  deemed  guilty  of  a  misdemeanor. 

8fo.  9.    Whoever  owns,  possesses,  keeps,  or  trains  an^r  bird 
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m  tadmal,  ^th  the  intent  that  ismdi  bird  or  animal  sliall  he  en* 
Raged  in  an  exhibition  of  fighting,  or  is  present  at  any  place, 
Dnilding,  or  tenement,  where  preparations  are  being  made  for 
an  exhibition  of  the  fighting  of  birds  or  animals,  with  the  in-r 
tent  to  be  present  as  snch  exhibition,  or  is  present  at  snch 
6^hi1>ition,  siiall,  upon  conviction,  be  deemed  guilty  of  a  mis- 
demeanor. 

'  8Ed.  10.  When  complaint  is  made,  on  oath,  to  any  magis- 
irate  authorized  to  issue  warrants  in  criminal  cases,  that  the 
complainant  believes  tiiat  any  of  the  i>rovisions  of  law  relating 
to  or  in  any  way  aflbcting  dumb  animaln,  are  being  or  are 
about  to  bo  violated  in  any  particular  building  or  place,  such 
inagistrate  shall  issue  and  deliver  immediately  a  warrant  di* 
tixUid  to  any  sheriff,  constable,  jpolice  or  peace  of&ccr,  or 
officer  of  any  mcorporated  association  qualified,  as  provided  ii| 
the  fifth  section  of  xhis  act,  authorizing  nim  to  enter  and  search 
Bnch  building  or  place,  and  to  arrest  any  person  or  persona 
there  present  violating,  or  attempting  to  viomte,  any  law  relat- 
ing to  or  in  any  way  a^ffecting  dumb  animals,  and  to  bring  such 
person  or  persons  oefore  some  court  or  ma^strato  of  compe- 
tent Jurisdiction,  within  the  ci^  or  townsnip  within  which 
Buch  offense  has  been  committed,  to  be  dealt  with  according 
to  law,  and  such  attempt  shall  be  held  to  be  a  violation  of 
flection  six  of  this  act. 

Sec.  11.  Any  sheriff,  constable,  police  or  peace  officer,  or 
officer  qualified,  as  provided  in  section  five  of  this  act,  ma^ 
enter  any  place,  building,  or  tenement,  where  there  is  an  exhi-> 
bition  of  tlie  fighting  of  birds  or  animals,  or  where  prcpara* 
tiona  are  being  made  for  such  an  exhibition,  and,  without  a 
"warrant,  arrest  all  persons  there  present. 

Sec.  12.  Any  person  who  shall  impound,  or  cause  to  be  im* 
pounded  in  any  xjound,  any  domestio  animal,  shall  sujiply  the 
aame  during  such  confinement  with  a  sufficient  quantity  of 
good  and  wholesome  food  and  water,  and  in  default  thereof, 
shall,  upon  conviction,  be  deemed  guilty  of  a  misdemeanor. 
In  case  aiiy  domestic  animal  shall  be' at  any  time  impounded,- 
as  aforesaid,  and  shall  continue  to  be  without  necessary  food 
and  water  for  more  than  twelve  consecutive  hours,  it  shall  ba 
lawful  for  any  person,  from  time  to  time,  as  it  shall  be  deemed 
neoessaiy,  to  cntLT  into  and  upon  any  pound  in  which  any  such 
.  domestic  animal  shall  bo  coimncd,  and  supply  it  with  necessary 
\  food  and  water  so  lunc::  as  it  sliall  remain  ko  confined.  Such 
person  sliall  not  bo  liable  to  any  action  for  8nc!i  entry,  and  the 
rcasonablo  cost  of  such  food  and  water  may  bo  collected  hy 
him  of  th(>  owner  of  kucIi  animal,  and  the  Haid  animal  shall  no^ 
be  exem])t  from  kvy  and  sale  upon  execution  issued  upon  a 
judgment  tlun  for. 
*  UBC.  1').     EvcTv  ownor,  driver,  or  ponwoHsor  of  aqy  old^ 
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miisMdt  or  disMMd  hone,  intiloi  coWf  or  oilier  domesiio  aiii> 
mal,  who  shall  permit  the  flame  to  go  loose  in  anvlane,  street^ 
tqnare,  or  lot,  of  any  city  or  township,  withont  proper  oaze 
a&d  attention,  for  more  than  three  noors  sifter  knowledge 
thereof,  shall,  on  conviction,  be  deemed  gmlty  of  a  miade- 
meanor;  provided,  that  this  shall  not  aroly  to  such  owner 
keying  any  old  or  diseased  animal  belong  to  iiim  on  his  Ofwn. 
premises  with  proper  care.  EveiT  sick,  disabled,  inflrm,  or 
crippled  horse,  ox,  mule,  cow,  or  other  domestic  ammalt  whidi 
■hall  be  abandoned  on  the  public  highway,  or  in  any  qpea 
space  in  any  city  or  township,  may,  if  after  dne  search  fya 
peace  officer,  or  officer  of  said  society,  no  owner  can  be  found 
therefor,  be  killed  by  such  officer ;  and  it  shall  be  tibe  duty  of 
all  peace  and  public  officers  to  cause  the  same  to  be  killea  on 
information  of  such  abandonment. 

8eo.  14.  Every  x)er8on  convicted  of  any  misdemeanor  trnder 
this  act,  shall  be  punished  as  is  by  law  provided  for  the  pun- 
ishment of  misdemeanors;  and  all  fines  imposed  or  collected 
in  any  county,  under  the  provisions  of  this  act,  shall  inore  to 
the  society  m  said  county,  organized  and  incorporated  as 
herein  provided,  in  aid  of  the  benevolent  object  for  which  it  is 
incorporated. 

f  Beo.  15.  All  prosecutions  for  the  violation  of  any  of  the 
/provisions  of  this  act  shall  be  conducted  and  prosecuted  in  a 
/  court  of  competent  p  arisdiction,  and  any  member  of  said  society 
I  ftuthorized,  as  provided  in  section  five  of  this  act,  may  apx)ettr 
I  and  prosecute  m  any  of  said  courts,  for  any  violation  of  any  of 
I  the  provisions  of  this  act,  whether  or  not  he  be  an  attorney  or 
\  counselor  at  law ;  prodded^  that  all  such  prosecutions  shall  be 
inducted  in  the  name  of  the  people  of  the  state  of  Califoznia. 

I    Siso.  16.    In  this  act  the  einfirnlar  shall  include  the  plural ; 

the  word  <<  animal "  shall  be  held  to  includa  every  living  dumo 

creature;  the  words  "torture,"  "torment,"  and  "cruelty," 

shall  be  held  to  include  every  act,  omission,  or  neglect  whi^e- 

by  unnecessary  or  unjustifiable  physical  pain  or  suffering  is 

caused  or  permitted,  and  the  words  "owner"  and  "person" 

■hall  be  held  to  include  corterations  as  well  as  individuals : 

and  the  knowledge  and  acta  oi  agents  of  and  persons  employed 

by  corporations,  m  regard  to  animals  transported,  owned,  or 

V  i^  employed  by,  or  in  the  custody  of  such  corporations,  shall  be 

^  held  to  be  the  act  and  knowledge  of  such  corporations  as  well 

^    as  such  agent  or  employees. 

Sec.  17.  No  part  of  tins  act  shall  be  deemed  to  interfere 
JS  with  any  of  the  laws  of  this  state  known  as  the  ''game  laws," 
1^  •  or  any  laws  for  the  destruction  of  certain  birds ;  nor  shall  this 
^  act  be  deemed  to  interfere  with  the  right  to  destroy  any  ven- 
omous reptiles,  or  any  animal  known  as  dangerous  to  life,  limb, 
or  property,  or  to  interfere  with  the  right  to  kill  all  animala 
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iiMd  for  food,  or  with  any  properly  conducted  sclentiflo  ezperl- 
moDts  or  investigationB,  which  experiments  or  inyestigaaons- 
■ball  be  performed  only  under  the  authority  of  the  faculty  of 
•ome  regularly  incorporated  medical  college  or  uniyersity  of 
the  Btate  of  California. 

8x0.  18.  The  act  entitled  "an  act  for  the  more  efRecinal 
preTcntion  of  cruelty  to  animals,"  approved  March  thirtieth, 
eighteen  hundred  and  sixt^-cight,  and  amendments  thercto, 
approved  March  fifteenth,  eighteen  hundred  and  seventy-two, 
are  hereby  repealed.  [In  effect  March  20, 1874.  Stats.  i873-4» 
p.  499.) 

An  Act  for  (he  protection  of  buoys  and  "beacons, 

Ssonoir  1.  Any  pernon  or  persons  who  shall  moor  any  ves- 
■el  or  boat  of  any  kind,  or  any  raft  or  scow,  to  any  buoy  or 
beacon  placed  in  the  waters  of  California  by  authority  of  the 
United  States  Lighthouse  Board,  or  shall  in  any  manner  hang 
on  to  the  same,  with  any  vessel,  boat,  raft,  or  scow,  or  shalli 
iidlfully  remove,  divmage,  or  destroy  any  such  buoy  or  beacon, 
or  any  part  of  the  same,  or  shall  cut  down,  remove,  damage,  or 
destroy  any  beacon  or  beacons  erected  on  land  in  this  state  by- 
the  authority  aforesaid,  shall,  for  every  such  offense,  be  deemed' 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  before 
any  court  of  competent  jurisdiction,  be  punished  by  a  fine  uoi 
exceeding  five  hundred  dollai's,  or  by  imprisonment  not  ex- 
ceeding six  months ;  one  third  of  the  fine  in  such  case  to  be 
mid  to  the  informer,  and  two  thirds  thereof  to  the  Lighthouse 
Boiurd,  to  be  used  in  repairing  said  buoys  and  beacons. 

8eo.  2.  The  cost  of  repairing  or  replacing  any  such  buoy  or 
beacon  which  may  have  been  misplaced,  damaged,  or  destroyed' 
by  any  vessel,  boat,  raft,  or  scow  ueing  made  fast  to  the  same, 
snail,  when  said  cost  shall  have  been  legally  ascertained,  be  a 
lien  upon  such  vessel,  boat,  raft,  or  scow,  and  recovered  a^;ainst 
the  same,  and  the  owner  or  owners  thereof,  in  any  action  of 
debt,  in  any  court  of  competent  jurisdiction  in  this  state.  [In. 
efiBMSt  March  26, 1874.    Stats.  187a-4,  p.  619.] 

An  Act  to  enforce  (he  educational  rights  of  children* 

BxonoK  1.  Every  parent,  guardian,  or  other  person  in  the* 
glate  of  California  having  control  and  charge  of  any  child  or 
ehildren  between  the  ages  of  eight  and  fourteen  years,  shall  be 
required  to  send  any  such  child  or  children  to  a  public  school 
for  a  period  of  at  least  two  thirds  of  the  time  during  which  a 
pubUo  school  shall  be  taught  in  each  city,  or  city  and  county, 
or  school  district,  in  each  school  year,  commencing  on  the  first 
day  of  July  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  seventy-four,  at  least  twelve  weeks  of  which  shall  be 
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oonaeeatiTi,  iinleH  sach  ohfld  or  ehildren  are  excnaed  fttmi 
Bucfa  attendance  hr  the  board  of  education  of  the  city  or  citr 
and  oooniy,  or  of  the  tmatees  of  the  school  district  in  wfaica 
aach  parents,  ^luardians,  or  other  persona  reside,  upon  its  bcinsr 
shown  to  tlieir  aatistacfion  that  nis  or  her  bodily  or  mcntu 
condition  has  been  such  as  to  ixrevent  attenduice  at  Bchool,  or 
application  to  study  for  the  period  required,  or  that  the  parents 
or  guardiaiis  are  extremely  poor,  or  sick,  or  that  such  child  or 
children  are  taught  in  a  private  school,  or  at  home,  in  such 
branches  as  are  usually  taught  in  the  primary  8chooli»  of  this 
state,  or  have  already  acquired  a  gOKxl  knowledge  of  such 
branches ;  provided,  in  case  a  public  school  shall  not  bo  taught 
fur  three  montiis during  the  ^car,  within  one  mile  by  the  near- 
est traveled  road,  of  the  residence  of  any  pennon  'nithin  the 
school  dititrict,  he  shall  not  bo  liable  to  the  provisions  of  thit»  act. 

8bo.  2.  It  shall  bo  the  duty  of  the  president  of  each  board 
of  education,  and  of  the  clerk  of  each  board  of  district  trustees 
in  the  state  of  Califonua  to  cause  to  be  posted  three  notices  of 
this  law  in  the  most  public  places  in  the  city,  ok  eity  and 
county,  or  in  the  school  district,  or  published  in  one  newspaper 
therein  for  three  weeks,  in  the  month  of  June  in  each  year  i 
tlie  expense  of  each  publication  to  be  paid  out  of  the  school 
ihinds  of  such  city,  or  city  and  county,  or  school  district,  as 
ihe  case  may  require. 

.Seo.  8.  In  case  any  parent,  (guardian,  or  other  person  shall 
ful  to  comply  with  the  provisions  of  this  act,  said  parent, 
jgnardian,  or  other  person  shall  be  deemed  guilty  of  a  misde- 
flueanor,  and  shall  be  Uabie  to  a  fins  of  not  more  than  twenty 
ddUars ;  and  for  the  second  and  each  subsequent  ofTcuso  the 
i&oe  sliall  not  be  le^is  than  twenty  dollars  nor  more  fhau  fi  ty 
<kdlarB ;  and  the  parent,  guardian,  or  o.th«  r  person  so  con- 
victed, shai  1  pay  all  oo«>t8.  Each  such  ijne  shall  be  paid  to  the 
«lerk  of  the  proper  board  of  education*  or  of  tha  d.strict 
tivwtees. 

8ec.  4.  And  it  shell  be  duty  of  the  cleils  r{  each  bonid  of 
education  and  of  each  board  of  district  Arimtedt,  on  coniplai'  t 
of  any  teacher  or  taxpayer,  to  prosecute  all  offeimes  oocurrinAC 
under  the  provicions  ol  this  act ;  and  any  cleik  ueulccting  to 

{>rosecute  such  offense  within  ten  days  after  a  ivritten  notice 
las  been  served  on  him  by  any  teacher  or  taxpayer  within  the 
limits  of  the  authority  of  said  l)oard«  unless  the  person  so  c  ^m  • 

Elain«  d  of  shnll  be  excnsed  by  the  proper  school  board,  sh.ill 
imself  be  liable  to  a  fine  of  not  less  than  twenty  dollars  m  r 
more  than  fifty  dollars,  which  fine  shall  be  prosecuted  for  in 
the  name  of  the  people  of  the  stateof  Caliioiu  a,  and  the  fine 
so  collected  shall  be  paid  over  to  the  clerk  of  the  board  of 
educfltion  or  trustees  of  the  proper  city,  or  city  .and bounty, 
or  school  district,  to  be  accounted  for  as  in  section  threo  of  this 
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act:  end  in  case  such  proseontion  fail,  the  expenses  thereof 
shall  be  paid  out  of  the  school  fund  of  the  city,  or  city  and 
county,  or  school  district,  in  which  the  case  arose. 

8Ea  5.  And  it  shall  be  the  duty  of  the  census  marshal  to 
famish  each  board  of  education  and  of  district  trustees,  with 
a  complete  list  of  all  children  living  within  the  jurisdiction  of 
said  board,  and  to  note  on  such  lists  all  children  not  attending 
colleges,  college  schools,  private  schools,  or  being  taught  at 
home,  who  are  liable  to  the  provisicms  of  this  act ;  and  each 
teacher  teaching  within  the  limits  of  the  jurisdiction  of  such 
board,  shall  be  supplied  with  a  list  of  all  childeren  within  his 
or  her  department  or  school,  and  shall  call  such  list  each 
morning  on  the  opening  of  school,  and  note  the  absentees,  and 
the  reason  of  such  absence,  if  any,  and  at  the  close  of  each 
term  of  twelve  weeks,  shall  make  a  full  report  to  the  board 
of  education,  or  of  district  trustees,  of  all  such  cases  of  ab- 
sence, with  the  names  both  of  children  and  parents,  guardians, 
or  other  persons  having  such  children  in  charge,  and  said 
board  shall  thereupon  forthwith  i)roceed  to  prosecute  such 
parents,  guardians,  or  other  persons,  according  to  the  pro- 
visions of  this  act. 

bso.  6.  And  whereas,  the  state  has  provided  an  institution 
for  the  gratuitious  instruction  of  all  resident  deaf  and  dumb 
or  blind  children  between  the  ages  of  six  and  twenty-ono  years, 
©very  parent  or  guardian  of  any  child  or  children  alflictoa  with 
deafness  or  blindness,  shall  bo  rec^uired,  under  tho  penalties 
hereinbefore  specified,  to  send  such  child  or  children  to  said 
institution  for  a  period  of  not  less  than  five  years,  unless  such 
child  or  children  shall  have  been  excused  bv  tho  authorities, 
and  on  the  grounds  specified  in  section  one  o^  this  act. 

Beo.  7.  Any  justice  of  the  peace  of  the  proper  city,  or  citr 
and  county,  or  school  district,  shall  have  jurisdietion  of  all 
ofiEbnscs  committed  imder  the  provisions  of  tliis  act.  [A]> 
proved  Mai-ch  28.   In  efCbct  July  1,1871.  Stats.  1873-4,  p.  751.] 


An  Act  to  encourage  the  planting  and  cuttivaiion  of  oysters* 

Section  1.  Any  citizen  of  the  United  States  may  lay  down 
and  plant  oysters  in  any  of  tho  bays,  rivers,  or  public  waters  of 
this  state ;  and  the  ownership  of  and  tho  cxclusivo  right  to  take 
np  and  carry  off  the  same  sliall  be  continued  and  remain  in 
such  person  or  persons  who  shall  have  laid  down  and  planted 
the  same. 

Seo.  2.  Any  person  or  persons  who  now  have  or  who  may 
hereafter  lay  ao\vn  and  plant  oysters,  as  hereinbefore  providea, 
shall  stake  or  fence  ofi'  the  land  on  which  tlio  same  is  or  hero- 
after  may  be  laid  down  and  planted,  and  such  stakes  or  fences 
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■haU  be  raffident  marks  of  fhe  boundaries  and  limits,iaid  en- 
title Buch  person  or  persons  to  the  exdusiye  use  and  occnp&tion 
'thereof  for  the  purposes  prescribed  in  this  act ;  providea,  that 
nothing  herein  contained  shall  be  deemed  to  authorize  any 
impediments  or  obstructions  to  the  navigation  of  any  channels. 

DBO.  3.  Parties  planting  or  la^g  down  such  oyster  beds 
■hall  record  a  full  description  of  said  bed  or  beds,  in  the  county 
recorder's  office  in  the  county  where  the  same  is  situated.  Thie 
recorder  shall  record  the  description  so  furnished,  in  a  book 
to  be  kept  bv  him  for  that  purpose,  to  be  entitled  a  "  record  of 
oysi;r  beds/' 

6eo.  4.  Any  person  or  persons  who  shall  enter  upon  any  lot 
of  laud  in  which  there  shall  be  oysters  laid  down  and  planted, 
and  which  at  the  time  of  such  entry  shall  be  fenced  or  staked  ofl 
pursuant  to  the  provisions  of  this  act,  and  who  shall  take  up 
and  carry  ofT  therefrom  such  oysters,  without  the  consent  or 
ucrmission  of  the  occupants  and  owners  thereof,  and  shall  wil- 
fully destroy  or  removo,  or  cause  to  be  removed  or  destroyed, 
any  stakes,  marks,  or  fences  intended  to  designate  the  bounda- 
ries and  limits  of  any  land  claimed  and  staked  or  fenced  oil 
Sursuant  to  the  provisions  of  this  act,  shall  be  guilty  of  a  mis- 
emeanor* 

Sfc.  6.  The  penalties  of  the  penal  code  relative  to  misde- 
meanors are  hereby  made  applicable  to  any  violation  of  the 
provisions  of  this  act. 

8eo.  6.  All  fines  and  penalties  collected  for  a  violation  of 
any  of  the  provisions  of  this  act,  over  and  above  the  costs  of 
suit,  shidl  oe  paid  into  the  common  school  fund  of  the  county 
where  the  ofiense  was  committed. 

6eo.  7.  All  parties  availing  themselves  of  the  provisions  of 
this  act  shall  erect,  or  cause  to  be  erected,  on  some  conspicu- 
ous part  of  the  grounds  devoted  to  the  planting  of  oysters,  a 
sign  not  less  tlian  six  feet  in  length  and  one  foot  in  width,  on 
which  shall  be  painted  in  black  letters  upon  a  white  grouxid, 
the  words  ••  oyster  beds," 

Seo.  8.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
Tisions  of  this  act,  and  especially  "  an  act  entitied  an  act  con> 
ceming  oysters,"  passed  April  twenty-eight,  one  thousand  eight 
hundred  and  fifty-one,  as  also  the  act  entitied  **  an  act  conoem- 
ing  oyster  beds,'*^  approved  April  second,  one  thousand  eight 
hundred  and  sixty-six,  are  hereby  repealed. 

Seo.  0*  This  act  shall  not  apply  to  any  tide  lands  which  the 
state  may  have  sold  to  private  parties ;  provided,  further,  that 
nothing  herein  shall  be  so  construed  as  to  interfere  with  the 
right  of  the  state  to  sell  and  dispose  of  any  of  the  tide  lands, 
nor  to  affect  in  any  manner  the  rights  or  purchasers  at  anv 
sale  of  tide  lands  Iw  the  state.  [In  effect  March  SO,  1874. 
Btats.  1873-4,  p.  940.T 


k. 
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An  Act  to  protect  lumber  manufacturers, 

^EOTioir  1.    Every  person  who  maliciously  drives  into,  or 

E laces  within  any  saw-log,  shin^e-bolt,  or  other  wood,  any 
ron,  steel,  or  other  substance  sum  -iently  hard  to  injure  saws, 
knowing"  that  the  said  saw-log,  shingle-bolt,  or  other  wood,  is 
intended  by  the  owner  thereof  to  be  manufactured  into  any 
Mnd  of  lumber,  is  guiliy  of  a  felony,  and  shall  be  punished 
by  imprisonment  in  the  state  prison  not  less  than  one  nor 
more  than  five  years.  [In  effect  February  9,  1876.  Stats. 
1876-6,  p.  82.] 

An  Act  to  prevent  the  leaving  open  of  indogurea,  and  Jiuntiag 

on  inclosed  lands. 

Section  1.  Every  person  who  shall  open  anv  gate,  bars, 
CMT  fence  of  another,  for  the  purpose  of  pa««ing  through,  and 
shall  willfully  leave  the  same  open,  without  the  permission  of 
the  owner,  is  guilty  of  a  misdemeanor. 

Sec.  2.  Every  person  who  willfullv  opens,  tears  down,  or 
otherwise  destroys  any  fence  on  the  indosea  land  of  another,  is 
guilty  of  a  misdemeanor. 

Sec.  3.  Every  person  who  willfully  enters  upon  the  inclosed 
land  of  another  for  the  purpose  of  hunting,  or  who  discharges 
fire-arms,  or  lights  camp-fires  thereon,  without  first  having 
obtained  permission  of  the  owner  or  occupant  of  said  laud,  is 
guilty  of  a  misdemeanor. 

Sec.  4.  Every  person  who  willfully,  carelessly,  or  negli- 
gently, while  hunting  or  camping  upon  the  inclosed  land  of 
another,  kills,  maims,  or  wounds  an  animal,  the  property  of 
another,  is  guiliy  of  a  misdemeanor. 

Sec.  5.  Every  person  who,  upon  departing  from  camp. 
willfnUy  leaves  the  fire  or  fires  burning  or  unextinguished,  is 
guilty  of  a  misdemeanor. 

SEa  6.  Every  person  found  guilty  of  any  of  the  misde- 
meanors herein  mentioned  shall  be  fined  not  less  than  twenty 
nor  more  than  fifty  dollars,  and  shall  be  imprisoned  in  the 
county  jail  until  such  fine  be  satisfied,  not  exceeding  one  day 
for  everv  two  dollars  thereof. 

SEa  7.  All  acts  and  parts  of  acts  in  conflict  herewi&  are 
repealed ;  provided,  however,  nothing  heroin  contained  shall 
bo  construed  as  repealing  section  five  nundred  and  ninety-four 
of  the  penal  code. 

Sec.  8.  Section  three  of  this  act  shall  not  apply  to  the 
oonnties  of  Los  Angeles,  San  Diego.  Sutter,  San  Benito,  Del 
Norte.  El  Dorado,  Oolusa,  Tuba,  Humboldt.  Amador,  Tuol- 
umne, San  Luis  Obispo,  Plumas,  Lassen,  Siskiyou,  Modoc, 
Sha'-^ta,  Trinity,  Sierra,  Placer.  [Jn  eSSdoi  Match  23, 1876* 
Stats.  1875-6,  p.  403.] 
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Jn  Ad  conoeming  lodging  Tiouses  and  sleeping  apartments, 

QExmov  1.    Eyery  person  who  owns,  leases,  lets,  or  hires, 
to  ftnj  person  or  persons,  any  room  or  apartment  in  any 
building,  house  or  other  structure,  within  the  limits  of  any 
incorporated  city,  or  city  and  conn^,  within  the  state  of  Cah-         \i 
fomia,  for  the  purpose  of  a  lod^g  or  sleeping  apartment,  ) 

which  room  or  apartment  coatams  less  than  five  hundred 
cubio  feet  of  space,  in  the  clear,  for  each  person  so  occupying 
such  room  or  apartment,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction  thereof,  be  punished  by  a 
fine  of  not  less  than  fifty  (50)  dollars  or  more  than  five  hun- 
dred (500)  dollars,  or  l>y  imprisonment  in  the  county  jail,  or 
by  both  such  fine  and  imprisonment. 

Seo.  2.  Any  person  or  persons  found  sleeping  or  lodging, 
or  who  hires  or  uses  for  the  purpose  of  sleeping  in,  or  lodjging 
in,  any  room  or  apartment  which  contains  less  than  five  hun- 
dred (500)  cubio  feet  of  space,  in  the  clear,  for  each  person  so 
occupying  such  room  or  apartment,  shall  be  deemed  guilty  of 
a  miBoemeanor,  and  shall,  upon  conviction,  be  panished  by  a 
fine  of  not  less  than  ten  (10)  or  more  than  fifty  ^50)  doilan, 
or  by  both  such  fine  and  imprisonment. 

Seo.  8.  It  shall  be  the  duty  of  the  chief  of  police  (or  such 
other  person  to  whom  the  police  powers  of  a  city  are  dele- 

Sted)  to  detail  a  competent  and  qualified  officer  or  officers  of 
0  regular  force  to  examine  into  any  violation  of  any  of  the 
provisions  of  this  act,  and  to  arrest  any  person  guilty  of  any 
such  vioUtion. 

Seo.  4.  The  provisions  of  this  act  shall  not  be  construed 
to  apply  to  hospitals,  jails,  prisons,  insane  asylums,  or  other 
public  mstitutions. 

Beo.  5.  All  acts  or  parts  of  acts  in  conflict  with  the  pro- 
visions  of  this  act  are  hereby  repealed.  [In  efi'ect  April  3, 
1876.    Stats.  1875-6,  p.  759.1 

An  Act  for  the  incorporation  of  societies  for  the  prevention  of 

cruelly  to  children, 

SsonoN  1.  Any  five  or  more  persons  of  full  age,  a  majority 
of  whom  shall  be  citizens  and  residents  within  ^e  State,  who 
shall  desire  to  associate  themselves  together  for  the  purpose  of 
preventing  cruelty  to  children,  may  make,  sign,  and  acknowl- 
edge, before  any  person  authorized  to  take  acknowledgments 
of  deeds  of  this  state,  and  file  in  the  office  of  the  secretary  of 
state,  and,  also,  in  tiie  office  of  the  clerk  of  the  oounly  in 
which  the  business  of  the  society  is  to  be  conducted,  a  certifi- 
cate in  writing,  in  which  shall  be  stated  the  name  or  title  bj* 
which  said  society  shall  be  known  in  law,  the  particular  busi- 
ness and  objects  of  such  society,  the  number  of  trustees,  di* 
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reotors,  or  managers,  to  manage  the  same,  and  the  names  of 
the  tmstees,  directors,  or  managers  of  the  society  for  the  first 
year  of  its  existence ;  bnt  such  certificate  shall  not  be  filed 
unless  the  written  consent  and  approbation  of  the  district 
judge  of  the  district  in  which  the  place  of  business  or  princi- 
pal office  of  such  society  shall  be  located,  be  indorsed  on  such 
certificate. 

Seo.  2.  TJpon  filing  the  certificate  as  aforesaid,  the  persona 
who  shall  have  signed  and  acknowledged  snch  certificate,  and 
their  associates  and  successors,  shaU  thereupon,  by  virtue  of 
this  act,  be  a  body  politic  and  corporate  by  its  name  stated  in 
such  certificate,  and  as  such  shall  have  power : 

Mrst — To  have  perpetual  succession  oy  its  corporate  name. 

Second— To  sue  and  be  sued,  complain  and  defend,  in  any 
court  of  law  or  equity. 

Third—To  make  and  use  a  common  seal,  which  may  be 
affixed  by  making  an  impression  directly  in  the  paper,  and 
alter  the  same  at  pleasure. 

Fourth — ^To  appoint  such  officers,  managers,  and  agents,  as 
the  business  of  the  corporation  may  re<}uire. 

Fifth— To  make  by-laws,  not  inconsistent  with  the  laws  of 
this  state  or  of  the  United  States,  for  the  management  of  its 
property  and  the  regulation  of  its  affidrs. 

8ixthr—'i'o  contract  and  be  contracted  with. 

8even(hr-To  take  and  hold  by  gift,  purchase,  grant,  devise, 
or  bequest,  any  property,  real  or  personal,  and  the  same  to 
dispose  of  at  pleasure.  Ibut  such  a  corporation  shall  not^  in 
its  corporate  capacity,  hold  real  estate  the  yearly  income  de- 
rived from  which  shall  exceed  the  sum  of  fifty  thousand  dollars. 

Mghth — ^To  exercise  any  corporate  powers  necessary  for  the 
exercise  of  the  powers  above  enumerated  and  given. 

Seo.  3.  Any  society  so  incorporated  may  prefer  a  com- 
plaint before  any  court  or  magismite  having  jurisdiction,  for 
the  violation  of  any  law  relating  to  or  affectmg  children,  and 
may  aid  in  bringing  the  fact  before  such  court  or  magistrate 
in  any  proceeding  ts^en. 

Sbo.  4.  All  magistrates,  constables,  sheriff,  and  officers  of 
police  shall,  as  occasion  may  require,  aid  the  society  so  incor- 
porated, its  officers,  members,  and  agents,  in  the  enforcement 
of  all  laws  which  now  are  or  may  hereafter  be  enacted  relating 
to  or  affecting  children. 

Seo.  5.  Oiue  provisions  of  this  act  shall  not  extend  or  apply 
to  any  association  or  individuals  who  shall,  in  the  certificate 
filed  as  hereinabove  provided,  use  or  specify  a  name  or  style 
the  same,  or  substantially  the  same,  as  that  of  any  previously 
existing  incorporated  society  in  this  state,  i  In  effect  April  3, 
1876.   Btats.  1875^,  p.  880.] 
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An  Adt  impoBing  certain  dtstiea  upon  Vie  governor  of  the  state, 

BEonon  1.  The  goyemor  ehall  offer  a  Btanding  reward  of 
Huee  handre4  dollars  ($80^))  for  the  arrest  of  each  person 
•Dgagad  in  the  robbery  of,  or  in  an  attempt  to  rob  any  person 
or  persons  npon,  or  having  in  charge,  in  whole  or  in  part,  any 
gtage  coach,  wagon,  railroad  train,  or  other  conveyance  en- 
gaged at  the  tims  in  carrying  passengers,  or  any  private  con- 
▼eyanoe  within  this  State ;  the  reward  to  be  paid  to  theperbon 
or  persons  making  the  arrest,  immediately  upon  the  convic- 
tion of  the  person  or  persons  so  arrested ;  but  no  reward  shall 
be  paid  except  after  such  conviction.  [In  effect  April  3,  lo76. 
Btats.  1875-6,  p.  853.] 

An  Act  to  regulate  the  use  of  artesian  toeOs,  and  to  prevent  the 
waste  of  subterranean  waiers  in  Viis^Staie. 

BsonoK  1.  Any  artesian  well  which  is  not  capped,  or  fur- 
nished with  such  mechanical  appliance  as  will  readily  and 
effectively  arrest  and  prevent  the  now  of  water  from  such  well, 
is  hereby  declared  to  be  a  public  nuisauce.  The  owner,  tenant, 
or  occupant  of  the  land  upon  which  such  well  is  situated,  who 
causes,  permits,  or  suffers  such  public  nuisance,  or  suffers  or 
permits  it  to  remain  or  continue,  is  guilty  of  a  misdemean  r. 

Beo.  2.  Any  person  owiiin.^,  possessing,  or  occupying  any 
land  upon  which  is  situat  d  p.n  artesian  well,  who  canoes,  sul- 
fers,  or  permits  the  water  to  unnecessarily  flow  from  such  well, 
or  to  go  to  waste,  is  guilty  of  a  misdemeanor. 

Seo.  3.  An  artesian  well  is  defined,  for  tlie  purposes  of  this 
act,  to  be  any  artificial  well  the  waters  of  which  will  flow  con- 
tlnuously  over  the  natural  surface  of  the  ground  adjacent  to 
Buch  well  at  any  season  of  the  year. 

Seo.  4.  Waste  is  defined,  for  tiie  purposes  of  this  act,  to  be 
the  causing,  suffciing,  or  permitting  tne  waters  flowing  from 
Buch  well  to  run  into  any  nver,  creek,  or  otlicr  natural  water- 
course or  channel,  or  into  any  bay,  lake,  or  pond,  or  into  any 
street,  road,  highway,  or  upon  the  land  of  any  person  other 
than  that  of  the  owner  of  such  well,  or  upon  public  lands  of 
the  United  States  or  of  the  state  of  Calil'ornia,  unless  it  be 
used  thereon  for  the  purposes  and  in  the  manner  tliat  it  may 
be  lawfully  used  upon  tne  land  of  the  owner  of  such  well ; 
provided^  that  this  section  shall  not  be  so  construed  as  to  pre- 
vent the  use  of  such  waters  for  the  proper  irrigation  of  trees 
standing  along  or  upon  any  street,  roacl,  or  highway,  or  for 
ornamental  ponds  or  fountains,  or  the  propagn>ti<  n  of  fish. 

Sec.  5.  Any  person  violating  any  of  the  provisions  of  this 
act  may  be  proceeded  against  for  a  mi^demtanor  in  any  jus- 
tice's C()m*t  of  the  county  in  which  such  well  is  located,  and 
sfaaU,  upon  conviction,  be  fined  for  each  offense  not  less  than 
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ten  or  more  than  fifty  dollars.  There  shall,  also,  icpon  eon- 
action  had,  in  addition  to  such  fine,  be  taxed  against  snch 
party  the  cost  of  prosecution.  Such  fine  and  costs  may  be 
collected  as  in  other  criminal  cases,  and  the  justice  may  also 
isHue  an  execution  upon  the  judgment  therein  rendered,  and 
the  same  may  be  enforced  and  collected  as  in  civil  cases. 

Sec.  6.  It  shall  be  the  duty  of  the  supervisors  or  road- 
masters,  on  complaint  of  any  citizen  mthm  tlieir  respective 
districts,  and  for  that  purpose  may  at  all  proper  times  enter 
upon  tiie  premises  where  such  well  is  situated ;  and  it  shall  be 
his  duty  to  institute,  or  cause  to  be  instituted,  criminal  action 
for  all  violations  of  the  provisions  of  this  act,  or  for  all  public 
ofienses  defined  in  this  act,  committed  within  such  district. 

Sec.  7.  An  act  entitled  "  an  act  to  regulate  the  use  of  arte* 
sian  wells,  and  to  prevent  the  waste  of  subterranean  waters  in 
Santa  Clara  and  Los  Angeles  counties,*'  approved  March  eight- 
eenth, eighteen  hundred  and  sevenly-^ix,  and  all  other  acts  and 
Earts  of  acts  in  conflict  with  the  provisions  of  this  act,  are 
ereby  repealed. 

Sec.  [8.  J  This  act  shall  not  apply  to  artesian  wells  in  the 
eounty  of  San  Bernardino.  [Approved  Maarch  9,  1878.  la 
e£Eect  July  1, 1878.    Stats.  1877-8,  p.  195.] 

An  Act  to  prohibit  **  Piece  Clubs,"  and  to  prevent  extortion 

from  candidates  for  office, 

SBcnoK  1.  All  payments  and  contributions  of  money  for 
election  expenses,  maide  by  candidates  for  office  in  this  state, 
shall  hereafter  be  assessed  and  made  by  such  candidates  by 
voluntary  assessment  among  themselves,  and  not  otherwise, 
and  at  meetings  to  be  called  for  such  purpose,  at  which  meet- 
ings none  but  candidates  for  office  at  the  next  ensuing  election 
shall  be  present  or  participate. 

Sec.  2.  Any  nerson  being  a  candidate  for  office  in  this 
state,  who  shall  airectly  or  indirectly  pay,  or  knowingly  causa 
to  bo  paid,  any  money  or  other  valuable  thing  to  any  person, 
as  an  assessment  or  contribution  for  the  expenses  of  the  clco- 
lion  at  which  such  person  or  candidate  is  to  be  voted  for,  ex- 
cept the  contribution  or  assessment  so  agreed  upon  by  such 
meeting  of  candidates,  shall  be  deemed  guilty  of  a  misd^ 
meanur,  and,  npon  conviction,  punished  accordingly. 

Sec.  3.  It  shall  not  be  lawful  for  any  committee,  conven- 
tion, or  other  asfeociation,  formed  for  the  pur^se  of  nominat- 
ing a  candidate  or  candidates  for  office  in  this  state,  to  levy, 
assess,  collect,  demand,  or  receive,  directly  or  indirectly,  any 
money  or  other  valuable  thing  from  any  candidate  or  can- 
didates nominated  for  office  by  such  committee,  convention, 
or  other  association,  either  for  the  expenses  of  printing  or 
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dlstrflmting  ticketBtOrfor  any  of  the  expenses  of  the  eleoMon 
of  nich  caiuUdate  or  candidates,  or  as  or  for  the  expenses  of  such 
no'uinatin?  conyention,  committee,  or  other  associAtien,  or 
under  or  upon  any  pretense  wbatsoeyer. 

Seo.  4.  Any  officer  or  member  of  any  snch  committee,  eon- 
Tention ,  or  association,  or  other  person,  who  shall  vote  £<»*,  aid, 
aathori2c,  assist,  or  consent  to  any  such  leyy,  assessment,  or 
coUectlon  from  any  candidate  or  candidates,  shall  be  deemed 
^adij  of  a  misdemeanor,  and,  on  conviction,  puniahed  accord- 
ingly. 

Beo.  6.  Any  person  who  shall  demand,  ask  foi,  collect,  or 
recciye,  ether  directly  or  indirectly,  any  money  or  other  valna- 
ble  thing  from  any  candidate  or  canoidatoa  for  office  in  this 
state,  on  the  ground  that  snch  money  or  other  Talnable  thing 
has  been  assessed  to  such  candidate  or  candidates,  or  asked  for, 
demanded,  or  required  by  any  person,  nominating  convention, 
oommittee,  or  other  political  association,  as  or  for  the  costs  of 
printing  or  distribatiog  tickets,  or  for  the  payment  of  election 
expenses  of  any  kind  or  nature  whatsoever,  or  as  or  for  the  ex- 

Senses  of  such  nominating  committee,  convention,  or  associa- 
on,  shall,  for  each  offense,  be  deemed  guilty  of  a  misde- 
meanor,  and,  on  conviction,  shall  be  punished  accordingly; 
but  nothing  herein  contained  sliall  prevent  tlie  candidates  at 
any  election  from  assembling  together  and  voluntarily  assess- 
ing themselves  for  any  expenses  authorized  by  law  for  the 
common  good  of  the  ticket,  and  to  collect  and  disburse  the 
same  by  agents  appointed  for  such  pirpose. 

Beo.  6.  A\nr  person  who  shall  voluntarialy  and  unsolicited 
offer  to  work  for  and  assist,  or  in  any  manner  whatsoever  con- 
tribute to  the  nomination  or  election  of  any  candidate  or  other 
person  to  any  office  in  this  state,  fur  the  purpose  and  with  the 
intont  to  have  such  candidate  or  person  pav  for,  or  in  any 
manner  compensate  such  person  so  ofiEering  for  such  work  or 
services,  shall  be  deemed  ^^uilty  of  a  misdemeanor,  and,  on 
conviction,  punished  accordingly. 

Seo.  7.  This  act  shall  apply  only  to  the  city  and  county  of 
Ban  Francisco.    [In  ef^t  Mar.  U,  1878.   Btats.  1877-8,  p.  236.] 

An  Act  to  prevent  the  Bale  of  oleomargarine' under  Vie  name  o/ 
and  pretense  that  said  oonimodUy  is  butter. 

Beotion  1.  EveiT  person  who  sells,  or  keeps  for  sale,  or 
offers  for  sale,  or  otherwise  disposes  of  any  quantity  of  oleo- 
margarine, under  the  name  of,  or  under  the  pretense  that  the 
same  is  butter,  or  shall  keep  for  sale,  or  manufacture  ai^ 
quantity  of  oleomargarine,  without  branding  the  same,  or  the 
package  in  which  it  is  contained,  with  the  word  okomargarine, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  before  a  court  of  competent  jurisdiction,  shall  be  pun- 
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iAbftble  by  imprisonment  in  tho  cotintv  j  11  for  a  term  not  lese 
than  fifty  r«or  more  than  two  hnndt  ed  clayH,  or  by  a  line  not  lens 
iban  fifty  n^r  more  than  two  hundred  dollars,  or  by  both  such 
fie  »ud  imprisonment.  [In  effect  March  26,  1878.  Stats. 
1877-8,  p.  535.] 

An  Act  io  punish  and  proliVjit  the  sale  of  adulterated  syrup. 

Section  1.  Any  person  who  shnll  knowingly  sell,  or  keep, 
or  offer  for  sale,  or  oiherwiste  dijipose  of  any  syrup,  or  goldt  n 
drips  syrup,  silver  drips  symp,  or  molasses,  contaiiiiiiK  niuri- 
btic  or  sulphuric  acids,  or  glucose,  or  adulterated  w  th  any 
other  substance  to  improve  the  color  thereof,  shall  foe  guilty  of 
a  misdemeanor. 

Beo.  2.  Any  person  violating  the  provisions  of  section  one 
of  this  art  shall  be  punished,  and  imprisoned  in  the  county 
jail  of  the  conn'vin  which  the  offense  wan  committed,  for  a 
pi-rii  d  not  exceeding  six  mo*^ths  or  by  a  line  not  exreedini^  five 
Lnndre<]t  dollars,  or  poth.  [In  effect  March  29,  1878.  Stats. 
1877-8,  p.  69 J.] 

An  Act  to  protect  stockholders  and  persons  dealing  with  cor- 
porations in  iliis  State. 

Section  1.  Any  superintendent,  director,  secretary,  man- 
ager, agent,  or  other  officer,  of  any  corporation  formed  or  ex- 
isting under  the  laws  of  this  st&te,  or  transacting  bumne^s  in 
the  same,  and  any  person  pretending  or  holding  himself  out  as 
snch  superintendent,  director,  secretary,  manager,  agent,  or 
other  officer,  who  ahall  wilfully  subscribe,  sign, indorse,  verify, 
or  otherwise  assent  to  the  publication,  either  generally  or  pii- 
yately,  to  the  stockholders  or  other  persons  dealing  with  such 
corporat'on,  or  its  stock,  any  untrue  or  wilfully  and  fraudu- 
lent y  exaggeratt  d  report,  prospectus,  account,  Btatenient  of 
operations,  values,  business,  profits,  expenditures,  or  pros- 
pects, or  other  paper  or  document  intended  to  produce  or  give, 
or  having  a  tendency  to  produce  or  give,  to  the  share:^  of  j-tock 
ill  such  corporations  a  greater  value,  or  less  apparent  or  market 
value  than  they  really  possess,  or  with  the  intention  of  d-fraud- 
ing  any  partic  lar  person  or  persons,  or  the  public,  or  persons 
generally,  shall  be  deemed  guilty  of  a  felony,  and  on  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  state  prison 
or  county  jail  not  exceeding  two  years,  or  by  a  fine  m»t  <  xceed- 
ing  five  thousand  dollars,  or  by  both  ;  prodded,  tLat  this  art 
sha'l  be  construed  to  apply  only  to  co  porations  whose  car»ital 
st  ck  has  be(  n  c.r  sha'l  nereafier  bo  listed  at  a  stock  b^a  d  or 
stock  exchange  in  this  state,  or  whose  shares  be  regularly 
bonght  and  sold  in  the  stock  market  <  f  this  state.  [Approved 
March  29, 1878.    Stats.  1877-8,  p.  695.  ] 
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Jn  AH  for  the  protocCion  of  ahUdren,  and  to  prevent  and 
punish  certain  wrongs  to  children, 

StTioH  L  No  minor,  under  the  age  of  sixteen  yean,  sbaU 
be  admitted  at  any  time  to,  or  permitted  to  remain  in,  any 
laloon  or  place  of  entertainment  where  any  spiritnons  liqnoti^ 
or  wines,  or  intoxicating  or  malt  liquoi-s  are  sold,  excbaaged* 
or  given  away,  or  at  pTaceB  of  amusement  known  aa  dance- 
bomiea  and  concert  saloons,  unless  accompaniid  by  parent  or 
guardian.  Any  proprietor,  keeper,  or  manager  of  any  auch 
place  who  sball  admit  such  minor  to,  or  permit  him  or  ner  to 
remain  in  anv  such  place,  unless  accompanied  by  parent  or 
guardian,  shaU  be  guiliy  of  a  misdemeanor. 

8eo.  2.  Evciy  person  hayiug  the  care,  custody,  or  control 
of  any  child  under  the  age  of  sixteen  years,  shall  restrain  ttucb 
child  from  beg^g,  whether  actually  begging;  or  under  the 
pretext  of  pcddlmg.  Any  person  offending  against  this  section 
ai^l  be  arrested  and  brought  before  a  court  or  magistrate,  and 
for  the  first  ofiRonse  shall  be  reprimandedi  and  for  each  subse- 
quent offense  shall  be  guilty  of  a  misdemeanor. 

Bsa  8.  Any  child,  apparently  under  the  age  of  sixteen 
years,  that  comes  within  any  of  the  following  desoriptiona, 
named: 

la )  That  is  found  begging,  or  receiTing,  or  gathering  alms 
(whether  actually  begging,  or  under  the  pretext  of  sellmfif,  or 
offciing  for  sale,  anything),  or  being  in  any  street,  road,  or 
pubUc  place  for  the  purpose  of  so  begging,  gathering,  or 
xtaceiying  alms. 

( h )  That  is  found  "wandering  and  not  haying  any  house  or 
•ettled  place  of  abode,  or  proper  guardianship,  or  YisiUe  meant 
of  subsiiittnce. 

( c )  That  is  found  destitute,  either  being  an  orphan,  or  bar* 
Ing  a  Ticious  parent,  who  is  undergoing  penal  servitude  or 
imprisonment. 

(d)  That  frequents  the  oomiNtny  of  reputed  thieves  or 

E restitutes,  or  houses  of  prostitution  or  assignation,  or  dance- 
ouses,  concert  saloons,  iiheaters,  and  varieties,  or  places  speci- 
fied in  the  first  section  of  this  act,  without  parent  or  euaroiaa, 
■hall  be  arrested  and  brought  before  a  court  or  magisvate. 

When,  ui)on  examination  before  a  court  or  ma^tn.te,  it 
■hall  appear  that  any  such  child  has  been  engagecTin  any  of 
the  aforesaid  acts,  or  comes  within  any  of  the  aforesaid  de- 
scriptions, such  coart  or  magistrate,  when  it  shall  deem  it 
expedient  for  the  welfare  of  the  child,  may  commit  such  child 
to  an  orphan  asylum,  society  for  the  prevention  of  cmel^  to 
children,  charitable  or  other  institution,  or  make  such  o&er 
disposition  thereof  as  now  is  or  may  hereafter  be  provided  by 
law  in  cases  o?  vagrant,  truant,  disorderly,  pauper,  or  destitate 
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,  Bao.  i.  No  cbild  imder  reBtraint  or  oonriction,  apparenfly 
under  the  age  of  sixteen  years,  shall  be  placed  in  any  prison, 

.  or  place  of  coi^nement,  or  in  any  court-room,  or  in  any  vehi- 
cle for  transportation  to  any  place,  in  company  with  adnltB 
charged  with  or  convicted  of  crime,  except  in  the  presence  of  a 
proper  official.  [In  effect  Mar.  30, 1878.   Stat8.1877-8,p.  812.] 

An  Act  relating  to  cMXdren, 

Seotion  1.  Any  person,  whether  as  parent,  relative,  guard- 
ian, employer,  or  otherwise,  having  the  care,  custody,  or  coo- 
trol  of  any  .child  under  the  age  of  sixteen  years,  who  shall 
exhibit,  use,  or  employ,  or  who  shall  in  any  manner,  or  under 
any  pretense,  sell,  apprentice,  give  away,  let  out,  or  otherwise 
dispose  of  an^  such  child  to  any  person,  under  any  name,  title, 
or  pretense,  m  or  for  the  vocation,  occupation,  service,  or  pur- 
pose of  singing,  playing  on  musical  instruments,  rope  or  wire 
walking,  dancmg,  begging,  or  peddling,  or  as  a  gymnast,  acro- 
bat, contortionist,  or  rider,  in  any  place  whatsoever,  or  for  or 
in  an^  obscene,  indecent,  or  immoral  purpose,  exhibition,  or 
practice  whatsoever,  or  for  or  in  any  mendicant  or  wandering 
business  whatsoever,  or  for  or  in  any  business,  exhibition,  or 
vocation  iniurious  to  the  health,  or  dangerous  to  the  life  or 
limb,  of  sucji  child ;  or  who  shall  cause,  procure,  or  encourage 
any  such  child  to  engage  therein,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be  punished  by  a 
fine  of  not  less  than  fifty  nor  more  than  two  hundred  and  fifty 
dollars,  or  by  imprisonment  in  the  county  jail  for  a  term  not 
exceeding  six  months,  or  by  both  such  fine  and  imprisonment; 
propided,  that  nothing  in  tnis  section  contained  shall  apj^ly  to 
or  affect  the  employment  or  use  of  any  such  child,  as  a  sin^r 
or  musician  in  any  church,  school,  or  academy,  or  the  teaching 
or  learning  of  tlie  science  or  practice  of  music ;  or  the  em- 
ployment of  any  such. child  as  a  musician,  at  any  concert  or 
other  musical  entertainment,  on  the  written  consent  of  the 
mayor  of  the  city  or  president  of  tho  board  of  trustees  of  the 
town  where  such  concert  or  entertainment  shall  take  place. 

Beg.  2.  Every  person  who  shall  take,  receive,  hire,  employ, 
use,  exhibit,  or  Lave  in  custody,  any  child  under  tho  age,  and 
for  any  of  tlie  purposes  mentioned  in  tho  preceding  section, 
eliall  be  gniltjr  of  a  like  offense  and  punished  by  a  like  punish« 
ment  as  therein  provided. 

Bec.  8.  tVhcn,  upon  examination  before  any  court  or  magis- 
trate, it  shall  appear  that  any  child,  within  the  age  previously 
mentioned  in  this  act,  was  engaged,  or  used  for  or  in  any  busi- 
ness, or  exhibition,  or  vocation,  or  purpose  designated,  and  aa 
mentioned  in  this  act,  and  when  upon  the  conviction  of  any 
person  having  the  custody  of  a  child  of  a  criminal  assault  upon 
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-  it,  the  court  or  mftgftatrate  before  whom  sacli  conviction  is 
hadi  shall  deem  it  desirable  for  the  welfare  of  such  child 
that  the  person  so  convicted  shonld  be  deprived  of  its  cus- 
todv  thereafter,  such  court  or  magistrate  may  commit 
•nch  child  to  any  orphan  asylum,  society  for  tlie  preven- 
tion of  cruelty  to  children,  charitable  or  other  institution, 
or  make  such  other  disposition  thereof  as  now  is,  or  here- 
after may  be,  provided  oy  law  in  cases  of  vagrant,  truant, 
disorderly,  pauper,  or  destitute  children. 

Sec.  4.  Whoever  shall  wilfully  cause  or  permit  any  child 
t'>  suffer,  or  who  sball  inflict  thereon  unjustitiable  j)hysi- 
cal  pain  or  mental  suffering,  and  wlioeyer,  having  the  care 
or  custody  of  any  child,  shall  wilfully  cause  or  permit  the 
life  or  limb  of  such  child  to  be  endangered,  or  the  liealth 
of  such  child  to  be  injured,  or  any  person  who  shall  wil« 
fully  cause  or  permit  such  child  to  be  placed  in  such  a  sitr 
nation  that  its  life  or  limb  may  be  endangered,  or  its  health 
shall  be  likely  to  be  injured,  shall  be  guilty  of  a  misde^ 
meaner. 

8bc.  5.  All  fines,  penalties,  and  forfeitures  imposed  and 
collected  in  any  county  of  this  state,  under  thti  provisions 
of  this  and  every  act  passed,  or  which  may  be  passed,  ro> 
lating  to  or  affecting  children,  in  every  case  where  the 
prosecution  was  instituted  or  conducted  by  a  society  in- 
corporated pursuant  to  tlie  provisions  of  chapter  five  hun- 
dred and  forty-nine  of  the  statutes  of  1875-0,  approved 
April  3d,  1876,  being  an  act  entitled  "  an  act  for  the  incor- 

Aporation  of  societies  for  the  prevention  of  cruelty  to  chil- 
%wl  dren,"  shall,  except  where  otherwise  provided,  enure  to 
^^^  such  society  in  aid  of  the  purposes  for  which  it  was  incor- 
<    \porated.    [In  effect  March  30,  1878.    Stats.  1877-^  p.  813. 

An  Act  concerning  the  payment  of  the  expenees  and  costs  of 
the  trial  of  convicts  for  crimes  committed  in  the  State  Pris^ 
on,  and  to  pay  t?ie  costs  of  the  trial  of  escaped  convicts,  ojnd 
to  pay  for  the  expenses  of  Coroner  inquests  in  said  prison, 

[Approved  April  12, 1880.] 

Section  1.  The  costs  and  expenses  of  all  trials  which 
have  heretofore  been  had  in  the  county  in  this  state  where 
the  state  prison  is  situated,  for  any  crime  committed  by 
any  convict  in  the  state  prison,  and  the  costs  of  guard- 
ing and  keeping  such  convict,  and  the  execution  of  the 
sentence  of  said  convict  by  said  county,  and  the  costs 
and  expenses  of  all  trials  heretofore  ha!d  for  the  escape 
of  any  convict  from  the  state  prison,  and  the  costs  and 
expenses  of  all  coroner  inquests  heretofore  had  of  any 
convict  at  the  state  prison  by  the  county  where  sai^ 
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ptiatm  lias  been  Bitoated,  shall  be  oertified  to  brtheoovm^ 
€lerk  of  aaid  ooiinty  wherein  'said  trials  and  inqnestB  have  been 
held  to  the  board  of  state  prison  directors  for  their  anprovalt 
and  after  snch  aporoyal  they  shall  pay  the  same  ont  of  the 
money  approprialiea  for  the  support  of  the  state  prison,  to  the 
eonn^  treasurer  of  said  conniy  where  said  triala  have  been 
had ;  **pixwided,  that  this  act  shall  not  apply  to  any  costs  or 
expenses  incurred  since  January  first,  eighteen  hundred  and 
seventy-three." 

8so.  2.  This  act  shall  only  apply  to  cases  which  hare  jxol 
been  settled  for  by  the  state. 

8x0.8.    This  act  shall  take  eflbot  Immediately* 

JnAct  mjipplemi&ntal  to  and  amendatorjf  of  an  Ad  erdUXed  "An 
Act  to  regviaie  Vie  practice  of  tnedieme  in  the  State  of  OaU' 
forma,"  approved  April  Set,  1876. 

8eo.  7.  Any  person  practicing  medicine  or  surgery  in  ihii 
6tate,  without  first  hayinff  prociued  a  certificate  to  so  practice 
from  one  of  the  boards  of  examiners  appointed  bv  one  of  the 
societies  mentioned  in  section  two  of  this  act,  shaU  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  subject  to  the  ^nalties 
provided  in  section  thirteen  of  the  act  to  which  tms  act  is 
amendatory  and  supplemental,  but  no  person  who  holds  a  o&r* 
tificate  from  one  oi  such  boards  of  examiners,  or  who  holds  ft 
Certificate  heretofore  granted  l^  the  board  of  examiners  here* 
tofore  existing  b^  virtue  of  appointment  by  the  Califomift 
•tate  medical  society  of  homeopathic  practitioners,  shall  be 
impelled  to  procure  a  new  certificate.  And  all  powers  and 
tnivueges  of  said  boards  of  examiners,  under  the  act  to  which 
Ihis  act  is  supplemental  and  amendatory,  are  hereby  transfer* 
red  to  the  boards  of  examiners  created  by  this  act. 

8x0.  8^  Any  person  assuming  to  act  as  a  member  of  aboard 
of  exammers,  under  this  act  or  under  the  act  to  which  this  act 
Is  supplemental  and  amendatory,  or  who  shall  sign,  or  sub* 
scribe,  or  issue,  or  cause  to  be  issued,  or  seal,  or  caused  to  bo 
sealed,  a  certificate  authorizing  any  person  to  practice  medi« 
cine  or  surgery  in  this  state,  except  the  person  so  acting  and 
doing  be  appointed  by  one  of  thesocieties  mentioned  in  section 
two  of  tills  act,  or  be  authorized  so  to  do  by  a  board  of  exam- 
iners appointed  by  one  of  said  societies,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  be  punished  bv  a  fine  of  not  lest 
than  fifty  dollars,  or  by  imprisonment  in  tne  county  jail  for  a 
period  of  not  less  than  tmrty  nor  more  than  three  hundred 
and  sixhr-five  days,  or  by  both  such  fine  and  and  imprison* 
ment.    [In  efibot  April  1, 1878.    8tats.  1877-8,  pp.  920-21] 


736        wABsaousB— BOUSE  or  oobbbctxqn.    1877-8.       ^' 

Jn  Ad  {fi  reiaJlUm  to  vsarehousB  and  whaarfinger  receipts,  and 
other  nuUtera  relating  Viercto. 

Bbo.  10.  Any  warehonfleman,  wharfinger,  person,  or  per- 
eons,  who  shall  violate  any  of  the  foregoing  provisions  of  thia 
act,  19  gnilty  of  felony,  shall  be  snbject  to  indictment,  and, 
upon  conviction,  shall  be  fined  in  a  sum  not  exceeding  five 
tliousond  dollars  ($5,000),  or  imprisonment  in  the  state  prison 
Of  this  state  not  exceeding  five  years,  or  both.  And  ail  and 
evcryperBon  aggrieved  by  the  vioi]a.tion  of  any  of  the  provisions 
of  tuiH  act  may  have  and  maintain  an  action  against  the  per- 
son or  persons  violating  any  of  the  foregoing  provisions  of  this 
act,  to  recover  all  damages,  immediate  or  consequent,  which 
ho  or  thev  ma^  have  sustained  by  reason  of  any  snch  vicla- 
tion  as  aforesud,  before  any  court  of  competent  jurisdiction, 
whether  such  parson  shall  Have  been  convicted  under  the  act 
or  not.    [Approved  April  1, 1878.    State.  1877-8,  p.  950.] 

An  Ad  in  rdaUon  to  the  House  of  Correction  of  the  City  and 

County  of  San  Francisco, 

SEonoH  1.  The  board  of  supervisors  of  the  city  and  county 
of  Ban  Francisco  are  hereby  authorized  to  maintain  and  sup- 
port in  said  city  and  county  the  institution  now  existing  there- 
in, and  known  as  the  house  of  correction,  and  to  make  addi« 
tions  thereto  as  the  same  may  be  required,  and  also  to  make 
all  proper  rules  and  regulations  for  the  discipline,  management! 
and  employment  of  persons  committed  to  said  houso  of  eor- 
rection,  oy  any  court  of  said  city  and  county. 

Seo.  2.  In  making  rules  and  regulations,  as  provided  in  the 
preceding  section,  the  board  of  supervisors  shall  endeavor,  as 
far  as  possible,  to  prevent  crime,  reform  prisoners,  and  make 
the  house  of  correction  self-supporting. 

Seo.  8.  All  persons  appearmg  for  sentence  in  the  police 
Judge's  court,  the  city  criminal  court,  or  the  municipal  crimi- 
nal court  of  the  city  and  county  of  Ban  Francisco,  mfo  might 
be  sentenced  to  imprisonment  m  the  county  jail,  or  in  the  state 
prison,  may,  instead  thereof,  be  by  the  proper  court  sentenoed 
to  imprisonment  in  the  house  of  correction,  in  said  city  and 
county,  subject,  however,  to  the  provisions  of  the  next  seo- 
tion ;  and  no  x>er8on  shall  be  sentenced  to  imprisonment  in  the 
house  of  correction  except  under  the  provisions  of  this  act. 
'  Beo.  4.  No  person  shall  be  sentenced  to  imprisonment  in 
the  house  of  correction  for  a  shorter  or  longer  term  than  that 
fbr  which  he  might  be  sentenced  in  the  county  jail,  or  in  the 
stete  prison,  and  in  no  case  whatever  for  a  shorter  term  thaa 
tiuree  months,  nor  for  a  longer  term  than  three  years.  No 
person  who  might  be  sentenced  to  imprisonment  in  the  state 
prison  shall  be  sentenced  to  imprisonment  in  the  house  of  oor. 


rectlon,  If  he  b  mors  thtm  tventy-flve  jean  of  age,  If  li«  IiM 
been  onco  before  convioted  of  »  felony,  or  twico  before  con* 
^cted  of  petit  larccnr,  cor  unless,  in  the  opiuioa  of  the  court, 
bnprisonmcDt  in  tholioiiBaof  correction  will  be  more  for  hia 
Interest  tiian  imprisonmont  in  the  state  pnson,  and  equally  fol 
the  interest  of  ilia  publio.  The  fact  of  a  previous  convictian 
may  be  foond  by  the  ooott  upon  evidence  introdnced  at  the 
time  ot  sentence. 

8Ea.  S.  Persons  imprisoned  in  the  house  of  correction  naj 
be  pnt  to  worlt  on  tho  pnblto  works  and  other  properbr  of  the 
dtj  and  county  of  San  Franciaco,  or  may  bo  cmplo jeil  at  any 
otnor  work,  as  tliolxiardof  HupervisorBOfBaidcily  andcotinly 
may  direct.  And  tlie  said  board  of  Bopcrvisors  may,  bo  far  as 
H  ('.![■  '  '      "   ■  ^inynlll  pcTinit,  ^iTOTidefor  the  Icftniing 

<..-  -  "liuiii;  t.rius  ■.il  imprisonment  in  said 

1 - L  .1  ..i'L- ut' Kullick-iit  K-n^th,  and  whohaye  ths 

Ciij^^i;.  i,'Lii:.^.  LULfLfur,  audniU  ivurk  inJustriouslytbereat. 

^EC.'U.  rUa  hitporintcDdoDt  Bball  giTa  his  personal  alien- 
Hon  to  the  duties  of  hia  oQico,  and  Bbali  reside  at  the  house  ol 
correction,  and  the  board  of  Bapurrisort)  ahall  proTiile  therein 
room  and  board  for  him.  and  for  thu  Enbordinatea  vhose  pres- 
ence may  be  required  in  anil  about  said  house. 

Sec.  7.  Tlio  tliird  si^ctiuu  of  an  act  cnUtled  "  an  act  to  ntU- 
izc  the  prisQU  labor  and  govern  tlio  houso  of  correction  of  the 
oi^f  and  connty  of  Sao  TFnmcisco,"  approved  March  thirty- 
flrat,  eighteen  hnndred  and  seventy-aii,  and  aJl  acta  and  pant 
of  acta,  so  fiLraa  they  are  inconsistent  irith  this  act.  are  hereby 
~  pealGd;  jTronid^,  tbatalloffensescommitled  before  this  act  ' 
98  effitct  Hhall  be  inqnired  of,  prosecuted,  and  punished  in 


repealei 


Sec  8,    Every  person  vbo  st 


ST  aa  if  tbia  act  luid  not  paased. 

_. ry  person  vbo  shall,  at  the  time  of  thepasaaca 

of  tMs  act,  be  confined  in  the  bousa  of  oonection  under  or  by 


virtao  of  a  aenlence  of  imprisonment  in  the  county  jail,  may 
ipmain  Hti  the  house  of  con'eci ion  tillhistermof  impneonmenl 
shall  eipire.  and,  so  far  as  reLiles  to  him,  the  house  of  cor- 
rection ahail  be  deemed  to  bethe  county  Jail,  and  he  shall  be 
in  the  charge  and  keeping  of  the  superintendent,  irho  shall 
have  the  same  power  over  him  that  tlio  ahcrifF  might  exercise 
If  be  was  in  fact  in  the  coimtyjail.  While  any  BUch  person 
shall  bo  in  charge  of  tho  anp"rintendent  as  above  provided, 
the  sherifT  shall  bo  nnder  no  responaibilily  In  regard  to  him  ; 
but  nothing  herein  shall  provennhe  sheriff  from  removing  at 
any  time  any  such  person  from  the  house  of  correction  to  the 
connty  jail.  Nothing  in  this  act  shall  bo  construed  to  abolish 
or  in  any  way  to  interfere  with  the  government  or  control  oi 
the  coun^  or  branch  county  jails  of  said  city  and  county  by 
thaaheriffofe^d  city  and  county.  [Approved  April  1,  187S. 
Slata.  I87T-8,  p.  S53.    In  efiect  thirty-^s  after  passage.] 
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^n  Jet  -impoting  a  tax  on  the  issue  of  cert\ficate8  of  stoc^ 

corporations. 

SicnoH  1.  It  shall  be  lawful  for  the  secretaiT'  of  every  oor^ 
poration  in  the  state  of  California  to  demand  and  receiye  of 
•ny  person  requiring  the  issne  to  him  of  any  certificate  of 
stock  in  such  corporation,  a  fee  of  ten  cents  in  coin  for  eax^ 
certificate,  whether  such  certificate  be  the  original  issue  or  an 
issuo  ou  transfer,  and  such  certificate  shall  not  bo  delivered  by 
the  secretary  until  such  fee  shall  be  paid. 

8eo.  2.  It  shall  be  the  duty  of  the  secretary  of  every  such 
eoiporation,  on  the  first  Mondiiy  in  January,  April,  July,  and 
October,  of  each  year,  to  make  returns,  under  oath,  to  tho  ta:: 
^llector,  or  officer  acting  as  tax  collector,  of  the  number  of 
oertificates  issued  by  the  corporation  of  which  he  is  secretary* 
during  tlie  quarter  preceding,  and  pay  to  such  tax  collector  iM» 
sum  of  ten  cents  in  coin  for  each  and  every  certificate  so  issued 
hi  said  corporation,  except  that  in  the  city  and  county  of  8ui 
Irancisco  such  returns  and  payments  shall  be  made  to  the 
license  collector,  or  officer  en^Jiged  in  the  collection  of  licenses 
in  said  city  and  county. 

8eo.  S.  Such  tax  collector,  or  license  coUector,  is  hereby 
authorized  and  empowered  to  examine  such  secretary,  under 
oath,  as  to  the  truth  of  said  returns,  aud  to  examine,  if  nt;ce8- 
aary,  the  books  ot  such  corporation,  so  far  as  they  relate  to  the 
tnmsfer  of  stock,  or  issne  of  oertificates,  and  if  the  returns  are 
not  correct,  then  he  is  authorized  to  commence  an  action 
against  such  corpcuratton  in  any  court  of  competent  jurisdio- 
tion,  in  the  name  of  the  people  of  the  state  of  California,  for  a 
penalty  of  one  hundred  dollars  for  each  certificate  issued  by 
such  corporation  and  not  so  returned  under  oath,  and  several 
penalties  may  be  joined  in  such  action. 

8£o.  4.  Any  person  violating  the  provisions  of  section  two 
of  this  act  shali  be  deemed  guilty  of  a  misdemeanor,  and  false 
swearing  to  any  return  provided  in  section  two,  shall  be 
deemed  perjury. 

Sec.  5.  All  moneys  collected  under  the  proTisions  of  this 
act  shall  be  paid  by  such  tax  collector,  or  license  collector,  into 
the  county  treasuiy,  and  shall  become  a  part  of  the  general 
fund,  or  if  there  shiJl  in  any  county  be  no  general  fund,  then 
the  same  shall  become  a  i^  of  such  fund  as  the  board  of 
supervisors  may  direct.  [ApiHroved  April  1, 1878.  Took  efibct 
first  Monday  of  April.    Stats.  1877-8»  p.  955.] 
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Joi  Act  to  create  Vie  office  of  CommiaaUmer  of  Jransportation, 
and  to  d4jme  its  powers  and  duties ;  to  jix  the  maximum 
charges  for  transporting  passengers  and  jreigJUs  on  certain 
raUroaas,  and  to  prevent  extortion  and  unjust  discrimination 
thereon, 

GSAPTEB  TWO.-— >EmOBTION8,   DISCBIMINA1I0NB»   FOBVEXTUBE89 

AND  PENALTIES. 

BEonoH  1.  A  railroad  company  Bhall  be  deemed  guilty  ol 
extortion  in  the  following  cases : 

First— Wien  it  shall  -wilfully  charge,  demand,  or  receive 
from  any  passenger,  as  his  fare  from  one  station  or  place  to 
another,  any  greater  sum  tiian  is  specified  as  the  fare  between 
such  stations  or  places,  for  the  same  class  of  passage  and  in 
the  same  direction,  in  its  tariff  of  fares  on  file  with  the  com- 
missioner of  transportation. 

5econc{— When  it  shall  wilfully  charge,  demand,  or  recelTe 
from  any  person  or  parsons,  as  the  rate  of  freight  on  goods  or 
merchandise,  any  greater  sum  than  is  specified  as  the  rates  for 
the  liko  quantity  of  goods  or  merchandise  of  the  same  class,  be- 
tween the  same  places,  and  in  the  same  direction,  in  its  printed 
tariff  of  freio^hts  on  file  with  said  commissioner. 

T^ir(i— when  it  shall  wilfully  charge,  collect,  or  receive 
from  any  {person  or  persons  a  greater  amount  of  rate  of  toll,  or 
compensation,  than  it  shall  at  the  same  time  charge,  collect* 
or  receive  from  any  other  persons  for  receiving,  handling, 
storing,  or  delivering  freight  of  the  same  class  and  like  quan« 
tity  at  the  same  place. 

^Fourth — ^When  it  shall  wilfully  charge,  demand,  or  receive 
from  anv  person  or  persons  any  greater  sum  for  passage  or 
freight  than  from  any  other  i)erson  or  persons,  between  the 
same  places,  in  the  samo  direction,  for  the  same  class  of  pass- 
Age,  or  for  the  like  quantitv  of  goods  of  the  same  class. 

lyth — ^When  it  shall  wilfully  charge,  demand,  or  receive  as 
compensation  for  receiving,  storing,  handling,  or  delivering, 
or  for  transporting  any  lot  of  goods  or  merchandise  any  greater 
sum  than  it  shall,  dv  or  through  any  of  its  authorized  agents, 
wherever  situated,  nave  agreed  to  charge  for  such  services 
previously  to  the  performance  thereof. 

Seo.  2.  A  railroad  company  shall  be  deemed  guilty  of  nn- 
Jost  discrimination  in  the  lollowing  cases : 

First— When  it  shall  directly  or  indirectly  wilfully  charge, 
demand,  or  receive  from  any  person  or  persons  any  less  sum 
for  passage  or  freight  than  from  any  other  person  or  jpersons 
(except  as  in  this  act  herein  provided) ,  at  the  same  time,  be- 
tween the  same  places,  and  the  samo  direction,  for  the  like  class 
of  passage,  or  for  the  like  quantity  of  goods  of  the  same  class. 

Secorui—'Whesa  it  shall  directly  or  indirectly  wilfully  charge^ 
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demand,  or  receive  from  any  person  or  persons,  as  compensa- 
tiou  for  recciying,  handling,  ntoriug,  or  dtlivvriug  uny  lot  of 
goods  or  morchandis-s  any  less  sum  than  it  shall  charge,  col- 
lect, or  reoeiyo  fi'om  any  other  person  for  the  like  service,  to  a 
like  quantity  of  eoods  of  the  same  class,  at  the  same  place. 

Sec.  8.  It  shali  bo  unlawful  lor  any  such  railroad  company 
to  grant  free  passes  for  travel  within  "this  state,  except  to  the 
followingoersons : 

FirU — ^Directors,  officers,  agents,  and  employees  of  the  com« 
pany,  and  their  families. 

Second — Officers  and  agents,  and  raQroad  contractors  of 
other  railroads,  and  telegraph,  express,  stage,  and  steamboat 
or  steamship  companies. 

TAinJ—Dcstituto  persons. 

Fourihr—The  commissioner  of  transportation,  and  his  secre- 
tary and  employees,  when  traveling  in  the  discharge  of  their 
official  duties. 

Fifthr-VahWn  messengers,  troops,  and  other  persons  who 
are,  under  existing  laws,  or  any  contract  of  such  railroad  com- 
pany with  this  state,  to  bo  transported  free  of  charge. 

Every  such  railroad  company  shall  keep  a  record  of  all  free 
passes  issued  by  it,  except  such  as  are  issued  by  it  to  officers, 
agents,  employees,  and  their  families,  and  of  the  several  classes 
thereof,  and  of  the  number  of  times  each  pass  shall  bo  used, 
and  shall  report  the  same  to  the  commissioner  of  transporta- 
tion whenever  required. 

Sec.  4.  If  any  such  railroad  company  shall  be  guilty  of  ex- 
tortion, as  defined  in  section  one  of  tlus  chapter,  it  shall  for- 
feit and  pay  to  the  person  or  persons  aggrieved  three  times  the 
amount  of  the  damages  sustained  by  him  or  them,  together 
with  the  costs  of  suit,  to  be  recovered  in  any  court  of  compe- 
tent Jurisdiction. 

Sec.  5.  If  any  such  railroad  company  shall  be  ^ilty  of  un- 
just discrimination,  as  defined  in  section  two  of  this  chapter,  it 
shall  forfeit  and  pay  the  sum  of  one  thousand  dollars  for  each 
offense. 

Sec.  6.  If  any  such  railroad  company  issues  free  passes  to 
any  person  or  persons  other  than  those  Bi)ccified  in  section 
tlifee  of  this  chapter,  or  if  any  such  company  or  any  of  its 
conductors  shall  permit  any  person  whatever  to  travel  free 
upon  its  cars,  except  upon  the  exhibition  of  free  passes  issued 
as  provided  in  said  section,  such  company  or  conductor  shall 
forfeit  and  pay,  for  each  offense,  the  sum  of  one  hundred  dol- 
lars. 

Seo.  7.  If  any  such  railroad  compttny  refuses  or  neglects  to 
oomjily  with  the  award  of  the  commissioners,  provided  in  sec- 
tion five  of  chapter  one  of  this  act,  it  shall  forfeit  the  sum  of 
one  hundred  dollars  per  day  from  the  time  designated  by  the 
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commissioner  for  the  completion  of  the  work  required  until 
such  work  shall  be  actoally  completed. 

Seo.  8.  If  any  such  railroad  corporation  neglects  or  refuses 
to  file  its  tariff  of  freights  and  fares,  as  provided  in  section  six, 
or  to  make  its  annual  report,  as  provided  in  section  seven  of 
cliaptrr  one  of  this  act,  it  shall  forfeit  not  less  than  one  hun- 
dred nor  more  than  one  thousand  dollars  per  day  for  each  and 
every  day  of  such  neglect  or  refusal. 

Seo.  9.  Any  person  aggrieved  thereby,  who  may  be  unablo 
to  obtain  satisiaction  from  the  proper  omcers  of  any  railroad 
in  this  state,  may  report  to  the  commissioner  of  transportation 
any  violations  of  the  provisions  of  this  act  by  any  railroad 
company  doing  business  therein,  or  by  any  of  its  officers, 
agents,  or  employees,  and  it  shall  bo  the  duty  of  the  commis- 
sioner to  make  a  promx)t  investigation  of  such  charges. 

Sec.  10.  Whenever  it  shall  come  to  the  knowledge  of  the. 
commissioner  that  the  provisions  of  this  act  have  been  violated 
by  any  railroad  company,  and  the  facts  in  his  judgment  war- 
rant a  prosecution  therefor,  he  shall  immediately  give  notice 
thereof  to  the  district  attorney  of  the  county  in  which  such 
violation  occurred,  and  it  is  hereby  made  the  duty  of  such  dis- 
trict attorney  to  commence  and  prosecute,  in  a  court  of  com- 
petent jurismction,  an  action  |[,gain8t  any  railroad  company 
that  shall  have  been  guiltr^  of  such  violation. 

Seo.  11.  All  fines,  forfeitures,  and  penalties  for  violations 
of  the  j)rovisions  of  this  act  herein  provided  shall  be  recovered 
by  action  in  the  name  of  the  people  of  the  state  of  California. 
Such  action  shall  be  brought  and  prosecuted  upon  complaint 
of  the  commissioner,  or  the  person  ag^pieved,  oy  the  district 
attorney  of  the  counly  in  which  such  violation  occurred ;  and 
all  moneys  paid  or  recovered  on  account  of  such  fines,  penal- 
ties, and  forfeitures,  shall  be  paid  into  the  state  trcasmy  for 
the  benefit  of  the  public  school.  It  is  hereby  made  the  duty 
of  the  attorney-general  to  counsel,  advise,  and  assist  the  com- 
missioner of  transportation,  whenever  he  shall  be  requested 
by  him  so  to  do,  concerning  any  and  all  actions,  proceedings, 
matters,  things,  powers,  liabilities,  and  duties  arising  under 
the  provisions  or  this  act.  Ho  may  also  institute  and  prose- 
cute any  action  or  proceeding  which  may  be  necessaiy  the 
more  effectually  to  carry  out  the  provisions  of  this  act,  and  ho 
may  any  at  time  take  control  of  or  assist  in  the  prosecution  of 
any  action  or  proceeding  commenced  by  any  district  attorney, 
asWein  proiaded,  whenever  in  his  judgment  the  public  in- 
terest  will  oe  subserved  thereby. 

CHAPTEB  THBEE. — POLICE  BEOULATIOITS. 

SEcnoir  1.  In  forming  a  train  on  any  railroad  no  freight, 
merchandise,  or  lumber  cars  shall  be  placed  in  the  rear  of  pas- 
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iencper  otn»  tad  if  thej  or  any  of  tiiem  shall  be  ao  ]da(Oed,  ih* 
ofiioor  or  ageni  who  so  directed,  or  who  knowingly  Hufifered 
such  arrangement  of  can,  and  tho  conductor  of  the  train,  shall 
bo  goity  of  a  mlMlcmeanor,  and  shall  be  punished  accordingly. 

8eo.  2.  No  company  operating  any  railroad  in  this  svEite 
shall,  in  carrying  and  transporting  cattle,  sheep,  or  swine,  in 
car  load  lots  coimne  the  same  in  cars  for  a  lunger  period  than 
thirtv-six  consecutive  hours,  without  unloading  for  rest,  water, 
and  feeding,  for  a  period  of  at  least  tun  consecutive  hours.  In 
estimating  such  time  of  confinement,  the  period  during  which 
tlio  aniiTift!«>  have  been  confined  witliout  such  rest  on  connect- 
ing roads  from  which  they  are  received  shall  bo  computed.  In 
case  tho  owner  or  person  in  charge  of  such  animals  refuses  or 
nefflccta  to  pay  for  tiio  care  and  feed  of  animals  so  rested,  the 
rauroad  company  may  charge  the  expense  thereof  to  the  owner 
or  consignee,  and  retain  a  lien  upon  the  animals  therefor  nntU 
fho  same  is  paid* 

SEa  3.  When  any  freight  train  on  any  railroad  shall  stop 
In  such  a  position  as  to  obstruct  the  ordinary  travel  on  any 
highway,  tor  a  longer  period  than  ten  minutes,  the  person 
having  charge  of  such  train  shall  cause  it  to  be  soparated,  so  as 
to  leave  one  street  or  luffhway-open  to  its  full  width  to  accom- 
modate Uio  public  traTcI;  and  any  railroad  company  in  whose 
empluymcnt  any  person  shall  be,  who  shall  violate  this  section, 
shall  torfeit  and  pay  the  sum  of  twenty-five  doUars  for  each 
ofil'use. 

8eo.  4.  Whoeyer  enters  upon  or  crosses  any  railroad,  at 
any  private  passway,  which  is  inclosed  by  bars  or  gates,  and 
neglects  to  leave  the  same  securely  dosed  after  him,  shall  ba 
guilty  of  a  misdemeanor. 

Sec.  5.  Whoever  shall  lead,  ride,  drive,  or  conduct  any 
beoHt  along  tiie  track  of  a  railroad,  except  wl^re  the  railroad  is 
built  withm  the  limits  of  the  public  highway,  or  who  shall 
place,  or  libving  the  right  to  prevent  it,  shall  suffer  any  animal 
to  bu  placed  within  the  fences  thereof  for  grazing  Or  Other  pur- 
poses, shall  bo  guilty  of  a  misdemeanor. 

Sec.  C.  Any  person  who  may  be  employed  unon  the  railroad 
of  any  company  m  this  state  as  engineer,  conanctor,  baggage- 
master,  brakcman,  switchman,  fireman,  bridge -tender,  flag- 
man, or  signalman,  or  who  mi^  have  charge  of  the  regulation 
or  running  of  trains  upon  said  railroad  in  any  manner  what- 
ever, and  who  shall  become  or  be  intoxicated  while  engaged 
in  the  discharge  of  his  duties,  shall  be  guilty  of  a  xnisde- 
meonor,  and  on  conviction  thereof,  shall  be  punished  for 
each  offense  by  a  fine  not  exceeding  five  hundred  dollars,  or*by 
imprisonment  in  a  county  jiul  for  a  term  not  exceeding  six 
months,  or  both,  in  the  discretion  of  the  court  having  cogni- 
sanee  of  the  offense;  and  if  any  person  so  employed  as  arara- 
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nid,  \tf  VBMon  of  Buoh  intoziciktiDii,  ihall  do  any  act,  or  neflHeoi 
any  duty,  which  act  or  neglect  shall  canso  the  death  of,  or 
l)odily  mjory  to  any  person  ox  persong,  be  shall  be  deemed 
guilty  of  a  felony. 

Sso.  1,  The  governor  may,  from  time  ^  time,  npon  the 
applieaUon  of  any  raili'oad  or  steamboat  corapany,  commission 
airing  his  pleasure,  one  or  more  persons  designated  by  such 
company,  who,  having  been  doly  sworn,  may  act  at  its  ex- 
pense as  policemen,  with  the  p-.)wers  of  a  deputy  sheriff,  upon 
the  premises  used  by  it  in  its  business,  or  upon  its  cars  or  ves- 
sels. The  company  designating  such  person  shall  be  responsi- 
Uo  civUly  for  any  abuse  of  his  autho^.ty. 

8r 0.  8.  Every  such  policeman  sba)  i,  when  on  duty,  wear  in 
plain  view  a  shield  l)earing  tho  wo'^is  ** railroad  police"  or 
^' steamboat  pcUce,"  as  the  case  ma*  be,  and  the  name  of  tho 
eompany  for  which  he  is  commii?»io^  3d. 

Sec.  9.  Every  person  who  ehr  u  fraudulently  evade  or  at- 
tempt to  evade  tne  payment  of  '^is  fare  for  traveling  on  any 
railroad  shall  be  fined  not  less  <lian  five  nor  more  than  twenfy 
dollars. 

Sso.  10.  An  act  entitled  "  an  act  to  provide  for  the  appoint- 
ment of  commissionei's  of  transportation,  to  fix  the  maximum 
charges  for  freights  and  fares,  and  to  nrevcnt  extortion  and 
discrimination  on  railrof  ds  in  this  state,^  approved  April  third, 
•ighteen  hundred  and  tjGventy-six,  is  hereby  repealea,  and  all 
ftther  acts  and  parts  of  acts  in  conflict  with  the  provisions  of 
#UB  act  are  hereby  repealed,  so  far  as  they  conmci  herewith* 
:in  6£G80t  April  1,  im.    Stats.  1877-8,  pp.  982-86.) 


4n  Aat  to  protect  pubUo  health  from  infection  eaueed  by 
liumatUm  and  rrnnovcU  of  Vie  remains  of  deceased  person*, 

Begtiok  1.  Tt  shall  be  unlawful  to  disinter  or  exhume  Arom 
A  grave,  vault,  or  other  burial  place,  the  body  or  remains  of 
my  deceased  yerson,  unless  the  porson  or  persona  so  doing 
•hall  first  obtain,  from  the  board  of  health,  health  officer, 
Viayor,  or  other  head  of  the  municipal  government  of  the  ci<y, 
town,  or  city  and  county  whero  the  same  are  deposited,  a  jper» 
ttiit  for  eaia  purpose.  Nor  shall  such  body  or  remains  disin- 
tered,  exT.umed,  or  taken  from  any  grave,  vault,  or  other  place 
•f  buria^  or  deposit,  be  removed  or  transported  in  or  through 
ftie  streets  or  highways  of  any  city,  town,  or  city  and  coun^, 
tnless  the  person  or  persons  removing  or  transporting  such 
tody  or  remains  shall  first  obtain,  from  the  boara  of  health  or 
beuth  officer  (if  such  board  or  officer  there  be),  and  from  the 
mavor  or  other  head  of  the  mttnici|Md  government  of  the  city 
or  town,  or  city  and  county,  a  permit  in  writing,  so  to  remove 
or  trausport  such  body  or  remains  in  and  through  suoh  streets 
and  highways 
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Sia  2.  Permits  to  disinter  or  exhume  the  bodies  or  re- 
mains of  deceased  pdisons,  as  in  the  last  section,  may  be 
granted,  provided  the  person  applying  therefor  shall  produce 
a  certificate  from  the  coroner,  the  pliysician  who  attended  snch 
deceased  person,  or  other  physician  in  good  standing  cognizant 
of  the  facts,  which  certificate  shall  state  the  canse  of  death  or 
di<«ca8e  of  which  the  person  died,  and  also  tho  age  and  sex  of 
such  deceased ;  and  providedt  fvartlier^  that  the  body  or  re- 
mains of  deceased  shall  be  inclosed  in  a  metalio  case  or  coffin, 
scaled  in  snch  manner  as  to  prevent,  as  far  as  practicable,  any 
noxious  or  ollbnsive  odor  or  effluvia  escaping  therefrom,  and 
that  such  case  or  coffin  contains  tho  body  or  remains  of  but 
one  person,  except  where  infant  children,  of  the  same  parent 
or  parents,  or  mrcnt  and  children  are  contained  in  sncli  case 
or  coffin.  Ana  the  permit  shall  contain  the  above  conditions 
and  the  words  "  permit  to  remove  and  transport  the  body  of 

,  age ,  sex  — -^,"  and  the  name,  a^e,  and  sex  shall 

bo  written  therein.  The  officer  of  the  municipal.govcmment 
of  tho  city  or  town,  or  city  and  county,  granting  such  permit, 
sliall  require  to  be  paid  fur  each  permit  the  sum  of  ten  dollars, 
to  bo  kept  as  a  separate  fund  by  the -treasurer,  and  which  sliall 
bo  used  in  defraying  expcnes  of  and  in  respect  to  such  permits, 
and  for  the  inspection  of  the  metalio  cases,  coffins,  and  inclos- 
ing boxes  herein  required;  and  an  account  of  such  moneys 
shall  bo  embraced  in  the  accounts  and  statements  of  the  treas- 
urer having  the  custody  thereof. 

Seo.  3.  Any  person  or  persons  who  shall  disinter,  exhume, 
or  remove,  or  cause  to  be  disinterred,  exhumed,  or  removed 
from  a  grave,  vault,  or  other  receptacle  or  burial  place,  tho 
foody  or  remains  of  a  deceased  person,  without  a  permit  there- 
for, shall  be  guilty  of  a  misdemeanor,  and  be  punished  by  fine 
not  less  than  fifty  nor  more  than  five  hundred  dollars,  or  by 
imprisonment  in  the  county  Jail  for  not  less  than  thirty  days, 
nor  moro  than  six  months,  or  by  both  such  fine  and  imprison- 
ment. Nor  shall  it  be  lawful  to  receive  such  body,  bones,  or 
remains  on  any  vehicle,  car,  barge,  boat,  ship,  steamship, 
steamboat,  or  vessel,  for  transportation  in  or  from  this  state, 
unless  the  j^ermit  to  transport  the  same  is  first  received,  and 
is  retained  in  evidence  by  the  owner,  driver,  agent,  superin- 
tendent, or  master  of  the  vehicle,  car,  or  vessel. 

Seo.  4.  Any  person  or  persons  who  shall  move  or  transport, 
or  caused  to  be  moved  or  transported,  on  or  through  the 
streets  or  highways  of  any  city  or  town,  or  city  and  county,  of 
this  state,  the  body  or  remains  of  a  deceased  person,  which 
shall  have  been  dismterred  or  exhumed  without  a  permit,  as 
described  in  section  two  of  this  act,  shall  be  guilty  of  a  misde- 
meanor, and  be  punishable  as  provided  in  section  three  of  this 

SCi. 
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8so.  5.  Any  iierson  who  Bhall  give  information  to  secnre 
the  conviction  of  any  p3rson  or  persons  for  the  violation  of 
tho  provisions  of  this  act*  shall  be  entitled  to  receive  tho  sum 
of  twenty-five  dollars,  to  bo  p:ud  from  the  fund  collected  from 
fines  imposed  and  accruing  under  this  act. 

Sec.  6.  Nothing  in  this  act  contained  shall  be  taken  to  ap- 
plv  to  tho  removal  of  the  remains  of  deceased  persons  from 
one  place  of  interment  to  another  cemetery  or  place  of  inter- 
ment within  the  same  county ;  providedy  that  no  permit  shall 
be  issued  for  the  disinterment  or  removal  of  any  body  unk^ss 
such  body  has  been  buried  for  two  years.  [Approved  April  1, 
1878.  In  effect  thirty  days  after  passage.  Stats.  1877-8,  p.  1050.  J 

An  Act  to  promote  emigration  from  (he  state  of  California^ 

Section  1.  It  shall  be  un' awful  for  the  owners,  olUcers, 
agents,  or  employees  of  any  steamship  company,  sailing  ves- 
sel, or  railro;ul  company,  or  firm,  or  coi'poration  that  may  be 
engaged  in  this  state  in  the  transportation  of  passengers  to 
and  from  any  foreign  port,  to  withhold  or  refuse  anjr  person 
or  persons  the  right  to  purchase  a  passage  ticket  or  ticKets  to 
any  foreign  country,  for  the  reason  that  he  or  they  have  not 
pr.'sentecl  a  certificate,  card,  or  other  document  whatsoever, 
showing  that  such  person  has  paid  in  full,  or  in  part,  any  or 
all  dues,  debts  or  demands,  or  otlierwise,  or  any  bum  whatso- 
ever, to  any  society,  company,  corporation,  association,  or  in- 
dividual, or  firm ;  and  anv  person  or  corporation  who  shall 
violate  the  provisions  of  this  section,  or  in  pursuance  of  any 
agreement,  oral  or  written,  refuse  to  sell  a  passage  ticket  to 
any  person  to  any  foreign  country,  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  punished  by  a  fine  of 
not  less  than  ono  hundred  nor  more  than  five  hundred  dollars ; 
provided,  that  nothing  in  this  section  shall  be  construed  in  nuy 
manner  to  apply  to  any  passport  or  other  document  required 
by  law  to  be  presented,  having  the  signatm^e  or  seal  of  any 
fr)reign  consul  resident  within  this  state.  [In  effect  March  2d, 
1880.    Stats.  1880,  p.  15,  Ban.  Ed.  60.  ] 

An  Act  concerning  the  payment  of  the  expenses  and  costs  of  (he 
trial  of  convicts  for  crimes  committed  in  the  state  prison, 
and  to  pmij  Vie  costs  of  the  trial  of  escaped  convictSy  and  to 
pay  for  the  expenses  of  Coroner  inquests  in  said  prison. 

Section  1.  The  costs  and  expenses  of  all  trials  wliich  have 
heretofore  been  had  in  the  county  in  this  state  where  tho  state 
prison  is  situated,  for  any  crime  committed  by  any  convict  in 
the  state  prison,  and  the  costs  of  guarding  an^l  keeping  such 
convict,  and  the  execution  of  the  sentence  of  said  convict  by 
said  county,  and  the  costs  and  expenses  of  all  trials  heretofore 
Fjoxa  l  Afpsztdtx.— ea. 
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bid  for  the  eieape  of  any  oonyict  firom  tiie  state  prieon,  end 
the  coetB  and  expenses  of  all  coroner  inqnests  heretofore  had 
of  any  convict  at  the  state  pruon  by  the  county  where  said 
prison  has  been  sitaated,  sliall  bo  certified  to  by  the  county 
uerk  of  said  count/  wbercinsaid  trialti  and  inquests  have  been 
held  to  the  board  of  state  prison  directors  for  their  approval, 
and  after  such  approval  they  shall  pay  the  pame  out  of  the 
money  appropriated  for  the  support  of  the  Htate  prison  to  the 
oouu^  treasurer  of  Kaid  county  where  said  trials  have  been 
had ;  '*prot>tdedt  that  this  act  vhall  not  apply  to  any  costs  or 
expenses  incurred  since  Januaiy  firat,  eigiiteen  hundred  and 
seventy- three." 

Sec.  2.  This  act  shall  only  apply  to  cases  which  have  not 
been  Hetded  for  by  the  state.  I  In  effect  AprU  12, 1880.  StatB. 
1880.  p.  43,  Ban.  £d.  204.] 

An  Act  in  rslolion  to  ih^  ifUnzt'eaUon  of  fffleent, 
PaonoN  1.  Any  officer  of  a  town,  village,  city,  county,  or 
state,  who  shall  be  intoxicated  while  in  discharge  of  the  duties 
of  his  office,  or  by  ressou  of  intoxication  is  disqualified  fur  the 
discharge  of,  or  neglects  his  duties,  shall  be  guilty  of  a  mis- 
demeanor, and  on  conviction  of  such  misdemeanor  shall  for- 
feit his  office ;  and  in  such  case  the  vacancy  occasioned  thereby 
shall  be  filled  in  the  samo  manner  as  if  such  officer  had  filed 
his  resignation  in  the  proper  office,  and  it  had  been  accepted 
by  the  prop'.T  authority;  provided,  such  acceptance  shall 
have  been  neoeasary  to  make  the  office  vacant.  [  In  effect  April 
16, 1S80.    Stats.  18o0,  p.  77,  Ban.  Ed.  26o.] 

Jn  Act  to  prohSbii  (he  8ale  of  intoxicating  liquon  in  ths  atate 

oapiM  Imilding, 
SscnoN  1.  Any  pei-son  or  persona  having  in  charge  or 
eontrv  1  the  state  capitol  building,  and  allowing  the  same,  of 
any  portion  thereof,  to  be  uaed  for  the  sale  or  distribution  jfi 
any  manner,  for  profit,  of  any  malt  or  spirituous  lic^uofrs, 
^all  bo  guil^  of  a  misdemeanor,  and  shall,  upon  conviction, 
be  puuiahed  oy  a  fine  of  not  less  tlian  one  thousand  doUars. 
L  In  effect  April  16, 1830.    Stats.  1880,  p.  80,  Ban.  Ed.  273,] 

An  Act  to  rwiulate  and  providBfor  a  day  qf  rest  in  certain  odsex. 
Section  1.  It  shall  be  unlawful  for  any  person  engaged  in 
the  busineas  of  baking  to  engage,  or  permit  others  in  bis  em- 
ploy to  engage  in  the  labor  of  baking,  for  the  purpose  of  sale, 
between  the  hours  of  six  o'clock  p.  u.  on  Saturaay  and  six 
o'clock  p.  u.  on  Sunday,  except  in  the  setting  of  sponge  pre- 
paratory to  the  night's  work ;  provided,  however,  Quit  restan- 
rants,  hotels,  and  boarding  houses  may  do  such  baking  as  is 
neaensary  for  their  own  consumption. 
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Seo.  3.  Any  person  yiolating  the  proviiiions  of  thh  act 
shall  be  guilty  of  a  misdemeanor,  and  snail  be  punishable  by 
imprisonment  in  the  county  jail  not  less  than  one  month  nor 
more  than  six  months,  or  by  a  fine  of  not  less  than  twenty- 
fire  dollars  nor  more  than  tiro  hundred  dollars,  or  by  both 
fine  and  imprisonment  [In  effect  April  16,  IbbOi  Stats.  1880, 
p.  80,  Ban.  Ed.  Sil.] 

An  Act  for  the  proieoiion  of  certain  kinds  offish. 

Section  1.  From  and  after  the  passage  of  this  act,  and 
tmtil  the  first  day  of  July,  a.d.  eighteen  hundred  and  eighty- 
two,  it  shall  be  unlawful  for  an^  person  to  catch  any  c.itflsh  in 
any  of  the  public  waters  of  tms  state,  except  by  means  of  a 
hook  and  lino. 

Seo.  2.  Any  person  violating  any  of  the  proyisions  of  this 
act  shall  be  ^uty  of  a  misdemeanor,  and,  upon  conviction, 
shall  bo  punished  as  lollows :  For  the  first  offense,  by  a  fine 
of  not  less  than  fifty  dollars,  or  imprisonment  in  the  county 
jail  for  not  lees  than  fifiy  Cb,je,  or  both  such  fino  and  impris- 
onment ;  for  the  second,  and  each  subsequent  offense,  by  a 
fine  of  not  less  than  two  hundred  and  fifty  dollars,  or  by  im- 
prisonment in  county  jail  for  a  period  of  not  less  than  two 
hundred  and  fifty  days,  or  both  such  fine  and  imprisonment. 

Seo.  3.  Any  person  giving  information  which  leads  to  the 
conviction  of  any  person  or  persons  for  violating  the  provis- 
ions of  this  act  shall,  upon  the  conviotion  of  such  person  or 
persons,  be  entitled  to  receive  oae-half  of  the  fine  imposed 
npon  such  person  or  personi.  [In  eflbot  April  16, 1880.  Stats. 
18  A  p.  106,  Bon.  Ed.  815.] 

An  Ad  to  provide  for  the  oonstruotion^  mainlenanoe  and  regu' 
UUion  offlshways  in  streams  naturaUy  frequented  by  salmon^ 
B/iCut  and  other  migratory  fish. 

Section  1.  It  shall  be  the  duty  of  the  state  board  of  fish 
oommissiouers  to  examine,  from  time  to  time,  all  dams  and 
artificial  obstructions  in  all  rivers  or  streams  in  ihis  state,  nat- 
urally frequented  by  salmon,  shad,  or  other  migratory  fish, 
and  u,  in  tneir  opinion,  there  is  not  free  passage  for  fish  over 
or  around  any  dam  or  artificial  obstruction,  to  notify  the  own- 
ers or  occupants  thereof  to  provide  the  same  within  a  specified 
time  with  a  durable  and  efficient  fish  way  of  such  form  and 
capacity  and  in  such  location  as  shall  be  determmed  by  the 
fish  commissioners,  or  person  authorized  by  them.  If  such 
fishway  is  not  comi>leted  to  the  satisfaction  of  said  commis- 
sioners within  the  time  specified,  the  owners  or  occupants  of 
such  dam  or  artificial  obstruction  shall  bo  deemed  guilty  of  a 
aiisdemeanor,  and  maybe  prosecuted  by  action  on  oompMnt 
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before'anT  Jastioe's  coartor  jiistioeof  the  peaoo  in  fhe  ooanty 
where  such  dam  or  artificial  obdtmction  is  situated,  and,  on 
oonWotion,  shall  be  fined  two  hundred  and  fifty  dollars,  and 
thd  p'aintiff  shall  recover  full  costs ;  and  one-half  of  such 
fine  Biiall  be  for  the  benefit  of  and  shall  be  paid  to  the  person 
making  the  complaint,  and  the  other  half  shall  bo  paid  into 
the  state  treasury^  for  the  benefit  of  the  fund  for  **  preserya- 
tion  and  restoration  of  fish.'*  and  may  bo  expended  by  tho 
state  board  of  fish  commissioners,  in  tneir  discretiou,  for  the 
ooiistrucdon  and  maintenance  of  fijihways. 

Bec.  2.  It  shall  be  incumbent  upon  the  owners  or  oocn- 
pautri  of  all  dams  or  artificial  obstructions,  where  the  state 
board  of  fish  commissioners  require  such  fishwiws  to  bo  pro- 
vided, to  keep  the  same  in  repair,  and  open,  and  tree  from  ob- 
struo  ions  to  tha  passage  of  nsh  at  all  times ;  and  anjr  owners 
or  occupants  of  any  such  dam  or  artificial  obstruction  who 
neglects  or  I  cf uses  to  keep  such  fishwayin  repair,  and  open, 
and  free  from  obstruction  to  the  passage  of  fish,  shall  bo  guil^ 
of  a  misdemeanor,  and  subject  to  the  same  fine«  and  whicu 
■ball  be  recovered  in  the  same  manner,  and  applied  to  thi 
lame  purposes,  as  provided  in  section  one  of  tiiis  aot. 

b£0.  8.  Any  person  who  shall  wJlfully  or  knowingly  do- 
0troy,  injure  or  obstruct  any  sucli  fishway,  or  any  person  wb  y 
flbali  atany^time  take  or  catch  anv  salmon,  shad,  or  other  mi- 
gratory fisd  or  trout,  except  by  hook  and  line,  within  thr<>e 
nundrod  feet  of  any  fishway  reouired  by  Ihe  state  board  of 
fish  commissioners  to  be  provided  and  kept  open,  or  shall  tale 
or  catch  any  such  fish  in  any  manner,  within  fifty  feet  of  such 
fishway,  sliall  bo  guilty  of  a  misdemeanor,  and  subject  to  the 
same  fine,  and  which  shall  be  recovered  in  the  same  manniir 
and  applied  to  the  same  purposes  as  provided  in  section  one  of 
this  act.  [In  effect  April  16,  18j0.  Stats.  18S0,  p.  121,  Baik. 
£d.  387.1 

An  Aot  relating  to  fishing  in  the  vsatets  of  this  state, 

SsonoN  1.  All  aliens  incapable  of  becoming  electors  oi 
this  state  are  hereby  prohibited  from  fiidiing,  or  taking  any 
fitih,  lobster,  shrimps,  or  shellfish  of  any  kind,  for  the  purpose 
of  selling,  or  giving  to  another  person  to  sell.  Every  vioLiktion  of 
the  provisions  of  this  act  shall  be  a  misdemeanor,  punishable 
upon  conviction  by  a  fine  of  not  less  than  twenty-livo  dollars, 
or  by  imprisonment  in  the  county  jail  for  a  period  of  not  less 
than  thirty  days.  [In  effect  April  23, 1880.  Stats.  18dO,  p.  123» 
Boa.  £A,  38i.J 
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dn  Act  to  regulaie  tJie  sale  of  certain  poisonous  subsUmoes* 

[Approved  April  16, 1880.] 

SEcnoN  1.  It  shall  be  unlawful  for  anyperson  to  retail  any 
of  the  substances  poisonous,  and  by  reason  thereof  dangerona 
to  human  life,  -without  distinctly  labeling  the  bottle,  box,  yes- 
eel,  or  package,  and  the  wrapner  or  cover  thereof  in  which 
such  substance  is  contained,  with  the  common  or  usual  name 
thereof,  together  with  the  word  "poison,"  and  the  name  and 
place  of  business  of  the  seller.  Kor  shall  it  be  lawful  for  any 
person  to  retail  any  of  the  substances  enumerated  in  either  of 
said  schedules  to  any  person,  unless,  on  due  inquiry,  it  is 
found  that  the  person  receiving  the  same  is  aware  of  its  poi- 
sonous character,  and  that  it  is  to  be  used  for  a  legitimate 
purpose. 

Seo.  2.  It  shall  be  unlawful  for  any  person  to  retail  an^  of 
the  substances  enumerated  herein,  unless,  before  delivering 
the  same,  such  person  shall  make,  or  cause  to  be  made,  in  a 
book  kepft  for  that  purpose  only,  an  entry  stating  the  date  of 
the  sale,  the  namo  and  address  of  the  purchaser,  the  name  and 
quantity  of  the  substance  sold,  the  purpose  for  which  it  is 
stated  by  thepurchaser  to  be  required,  and  the  name  of  the 
disi)enser.  The  book  required  by  this  Act  shall  be  always 
open  to  inspection  by  the  proper  authorities.  It  shall  also  be 
the  duty  or  the  person  dispensiDg  any  of  the  substances  enu* 
merated  in  either  of  said  schedules  to  ascertain,  by  due  in* 
quir^,  whether  the  namo  and  address  given  by  the  person  re- 
ceivmg  the  same  are  his  true  name  and  address,  and  for  that 
purpose  may  reqaire  such  person  to  be  identified. 

Seo.  8.  Any  pei'son  who  shall  dispense  any  of  the  substances 
enumerated  in  either  of  said  schedules  without  complying 
with  the  regulations  herein  prescribed,  shall,  for  every  such 
offense,  bo  deemed  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  punished  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  six  months,  or  by  both  such  fine  and  imprisonment; 
provicfe<2,  that  nothing  in  this  Act  shall  be  so  construed  as  to 
apply  to  the  prescriptions  of  any  physician  authorized  to  prac- 
tice medicine  under  the  laws  of  this  6tate. 

Seo.  4.  This  Act  shall  take  effect  and  be  in  force  from  and 
after  June  first,  eighteen  hundred  and  eighty. 

sghepulb  "a." 

Arsenic,  corrosive  sublimate,  hydroqynio  acid,  cyanite  of 
potassium,  strychnia,  essential  oil  of  bitter  almonds,  opium» 
aconite,  bellaaonna,  conium,  nux  yomica,  henbane,  tansy^ 
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• 


.'  MTin,  ergot,  cotton  root,  digitalis,  chloroform,  chloral  hydrate, 
and  all  preparatioiig,  componnds,  Baits,  extracts,  or  t'nctarea 
of  each  Bobstanoes,  except  preparations  of  opium  containing 
Ibm  than  two  grains  to  the  noid  ounce. 


SCHEDULE  ''B." 


White  precipitate,  red  precipitate,  red  and  green  iodides  of 
mercury,  colcnicum,  canthariaes,  oxalic  acid,  croton  oil,  8ul< 
pbato  of  sdnc,  sugnr  of  lead,  carbolic  acid,  sulphurio  acid, 
muriatic  acid,  nitric  acid,  phosphorus,  and  all  preparations, 
compounds,  salts,  extracts,  or  tmctnres  of  such  substuices. 
[Approved  April  16, 1880.    Stats.  1880,  p.  102,  Ban.  Ed.  841.] 


An  Act  to  proMbU  the  isnumce  of  licenses  to  aHens  not  eligiblB 
to  f>eoome  electors  of  tM  Slate  of  OaUfornuL 

I  Approved  April  12, 1880.] 

Sbotion  1.  No  license  to  transact  any  business  or  occupa- 
tion shall  be  granted  or  issued  by  the  titato,  or  any  county,  or 
city,  or  city  and  coanfy,  or  town,  or  any  municipal  corporar 
tion,  to  any  alien  not  eligible  to  become  an  elector  or  this 
Btate. 

6bo.  2.  A  violation  of  the  provisions  of  section  one  of  this 
Act  shall  be  deemed  a  misdemeanor,  and  be  punished  accord- 
ingly.   [Statsl8sO,p.89,Ban.Ed;141.] 


THE  PEOPLE  V.  QUONG  ON  LONG. 

SiFULVEDA  J.: 

•  •  *  *  It  results  that  tiie  Act  in  question,  intended  as 
a  prohibition  directed  against  the  Chinese,  must  fall  to  the 
ground,  and  be  considered  void,  because  it  violates  tho  treaty 
of  the  nation  and  the  Constitution  of  the  United  States,  the 
supreme  law  of  the  land.  *'  Tiiis  Coustitution,  and  the  laws  of 
the  United  States  which  shall  be  made  in  pursuance  thereof, 
and  all  treaties  made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  Bhall  be  the  supreme  law  of  the 
laud;  and  the  judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any  State  to  the  con- 
trary i.otwith.standing."  [Art.  YL  Sec.  9,  Constitution  of  the 
United  States.  ] 

The  defendant  must  pay  alicense,  as  prefKnribed  by  section 
3381  of  the  Political  Code ;  and  he  cannot  Bhield  himself  with 
the  Act  of  the  State  Legislature  for  the  reasons  above  Bet  forth. 
l«  Pac.  0.  L.  J.,  p.  118.] 
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An  Adt  to  d^fhMt  regtikUe  and  govern  (he  sUite  priaons  qf 

California^ 

Section  1.  The  prison  heretofore  knoimas  the  **  branch 
•tate  prison  "  shall  b  j  known  hereafter  and  designated  as  the 
"  state  prison  at  Kolsom,"  and  all  its  finances  and  o^er  ao> 
counts  shall  bo  kept  separate  from  those  of  the  state  prison  at 
Ban  Quentin,  and  it  shall  have  an  official  staff  conformable  to 
the  laws  of  the  state  in  relation  to  state  prisons ;  and  it  shidl 
be  lawful  for  courts  to  sentence  convicts  to  the  state  prison  at 
Ban  Qucntin,  or  to  the  state  prison  at  Folsom,  in  their  discre- 
tion, and  the  board  of  directors  shall  have  power  to  transfer 
prisoners  from  either  prison  to  the  other  one,  when,  in  their 
{udgment,  such  trans  er  U  for  the  best  interests  of  itie  state. 

b£C.  2.  For  the  government  and  management  of  the  Cali- 
fornia state  prisons  there  shall  be  appointed  bv  the  governor, 
by  and  with  the  advice  anU  consent  of  the  senate,  on  or  before 
thj  second  Monday  in  January  a.d.  eighteen  hundred  and 
eighty,  five  directors,  who  shall  hold  their  office  for  the  term  of 
ten  years  from  and  after  said  second  Monday  in  January,  a.d. 
eighteen  hundred  and  cight.v,  and  uutil  their  successors  are 
appointed  and  qualified ;  provided,  that  said  directors  so  ap- 
pointed shall,  at  their  first  meeting  after  the  passage  of  tliu 
act,  so  classify  themselves  by  lot,  that  one  of  them  shall  go  out 
of  office  in  two  years,  one  of  them  in  four  years,  one  of  them 
in  six  years,  one  of  them  in  eight  years,  and  one  of  tiiiem  in 
ten  years  after  said  second  Monday  in  January,  a.d.  eighteen 
liundre.i  and  eighty;  and  an  entry  of  such  classification  shall 
be  made  in  the  minutes  of  said  directors,  signed  bv  tiiem,  and 
a  duplicate  thereof  shall  be  filed  ia  the  office  of  the  secretary 
of  state.  And  on  or  before  the  second  Monday  in  January, 
A.D.  eighteen  and  eighty-two,  and  at  tho  same  timo  biennially 
thereafter,  the  governor  shall  appoint,  by  and  with  the  advice 
and  consent  of  the  senate,  one  director,  whoso  term  of  office 
shall  be  for  a  period  of  ten  years,  commencing  with  said  sec- 
ond Monday  in  January.  And  each  director  shall  subscribe 
an  oath  of  office,  which  shall  be  indorsed  on  his  commission. 

Sec.  3.  At  the  first  meeting  of  the  directors  after  the  pas- 
sage of  this  act,  and  at  their  meeting  in  January,  biennially 
thereafter,  they  shall  elect  one  of  their  number  president  of 
the  board. 

Sec.  4.  A  majority  of  the  board  shall  constitute  a  quorum 
for  the  transaction  of  business,  but  no  order  of  the  board 
shall  be  valid  unless  it  is  entered  on  the  journal,  and  is  con- 
curred in  by  three  members. 

Sec.  5.    It  shall  be  the  duty  of  the  directors : 

Flrst^To  determine  the  necessarv  officers  of  the  prisons, 
other  than  those  of  wardens  and  clerks,  specifying  their  duties 
•sevetally,  and  fixing  their  salaries ;  to  prescribo  rules  and  rcg- 
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u'aiioRS  for  the  government  of  the  prisonR,  and  to  revise  avicl 
chauio  tbo  namo  (Voiu  tmio  to  tiiuo  us  oircumstauco  may  rc- 
Ciairo;^opi(ie</,  tjo  war^kn  may  iiialio  Kuch  temporary  ralea 
u..doruorH  as  ho  mav  deem  proper,  to  bo  in  forco  until  tiie 
next  meeting  of  the  Doard.  At  least  tlireo  cf  snid  directors 
shall  visit  tho  priKou  in  comp.niy  on  iho  HiSt  Tuesday  in  each 
month,  or  cs  soon  thcrcuitcr  vm  may  bo  practicable,  and  ex- 
amine all  the  dififcrciit  departments,  and  audit  all  claims 
against  the  prisons.  Tbo  dlrcctorH  sha  1  causo  an  inspection  of 
tlio  pt  isons  to  be  made  by  one  of  their  number  at  leabt  once  in 
each  month. 

Se  ond — The  directors  shall  meet  at  tho  state  prisons  within 
tho  lirHt  ten  days  in  January,  April,  July,  and  October  <f  each 
year,  and,  in  nddition  to  the  duties  abovo  described,  they  shall 
examiuo  tho  books  and  accounts  of  tho  wardens  and  clerlvs. 

Tkirf — Toenter  o  \  their  journal  tho  result  of  all  examina- 
tions, and  of  all  other  official  acts,  which  shall  be  signed  l^ 
tho  members  present. 

FiAirlti — Ou  or  before  the  first  day  oi  November,  a.d. 
eighteen  hundred  and  eighty,  and  annually  thereafter,  to  re- 
port to  tiio  governor  tbo  condition  of  tho  prisons,  together 
with  a  detailed  statement  of  thc.r  receipts  and  expenditures, 
and  such  suggestions  as  their  interests  may  require. 

Sec.  C.  The  boaid  of  directors  tsliall  have  i^ower  to  cstab- 
lisli  an  offico  in  ^?au  Francisco,  and  employ  a  sccretaiy. 

Sej.  7.  The  directors  shall  appoint  a  warden  for  eadi 
prison,  who  shall  take  ad  subf«cribe  an  oath  or  affirmation 
faithfully  to  di8chai*ge  the  duties  of  lis  office,  and  enter  iuto 
a  bond  to  the  state  ol'  Caiiiornia  in  the  sum  of  twenty-live 
tbousand  dollai*s,  with  two  or  more  sureties,  to  bo  approved 
by  tho  directors  and  tho  attornc  y-gcneral  of  the  state,  condi- 
tioned for  the  faithful  i)erformanco  of  the  duties  which  may 
devolvo  upon  him  as  buch  officer,  and  he  shall  hold  his  office 
for  four  years. 

Sec.  8.  The  wardens  shall  reside  at  the  state  prisons  to 
which  they  are  respectively  assigned,  in  houses  provided  and 
iuinished  at  the  expense  of  the  state;  and  it  shall  be  their 
dutv: 

^irst — To  fill  all  subordinate  positions  that  may  be  created 
bv  order  of  the  board  of  directors,  by  appointment  of  suita* 
ble  persons  thereto. 

Stcoiid—To  supervise  the  government,  discipline,  and  po- 
lice of  the  prison. 

Third— To  give  all  needful  directions  to  the  inferior  offi- 
cers, and  feecui-e  from  each  a  faithful  discharge  of  their  bev- 
eral  duties. 

Fourth— To  make  frequent  examinations  into  the  state  of 
the  prisons,  the  health,  condition,  and  safety  of  the  convictd. 
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FifUi—To  report  as  often  as  tbey  may  be  required  to  the 
directors,  tho  number  of  guards  employed,  their  names  and 
duties,  and  such  other  matters  as  may  bo  required. 

Sixthr— To  havo  general  charge  or  all  departments  of  the 
prisons,  and  of  tho  officers. 

Seventh—To  bring  any  and  all  suits  at  law  or  in  equity  aris- 
ing in  his  department  that  may  be  necessary  to  protect  the 
rights  of  the  state  in  matters  connected  with  tho  prisons  and 
their  management,  in  tho  namo  of  the  board  of  state  prison 
directors,  and  to  prosecute  the  same  with  the  consent  of  the 
board  of  directors. 

Seo.  9.  The  board  of  directors  shall  appoint  a  clerk  for 
each  I  risen,  who  shall  take  r.n  oath  of  office,  and  enter  into  a 
bond  to  tbe  stat?,  with  sureties  satisfactory  to  tho  board,  in 
the  sum  of  five  thousand  dollars,  that  they  will  faithfully  dis- 
chargo  the  duties  whicli  devolro  upon  them.  Tho  clerks  shall 
huld  their  office  for  the  x)eriod  of  four  years,  unless  sooner 
removed  by  the  board  for  misconduct,  incompetency,  or  neg- 
lect of  duty. 

.  Bec.  10.  The  clerks  shall  keep  the  accounts  of  the  prisons 
to  which  tlicy  are  Boverally  appointed  in  such  mamner  as  to 
exhibit  clearly  all  its  financial  ti'ansactions.  A  register  of  con- 
yicts  sh  ill  bo  kept,  in  which  shall  bo  entered  tho  namo  of 
each  convict,  the  crime  of  which  ho  is  convicted,  tho  period  of 
his  sentjnco,  from  what  county,  by  what  court  sentenced,  his 
na  ivity,  to  what  degree  educated,  at  what  inntitution,  and 
nnder  what  system ;  an  accurate  description  of  his  x^enon, 
and  whether  ho  has  been  previously  confined  in  a  state  prison 
in  this  or  any  other  state,  and  if  so,  when  and  how  he  was 
discharged.  The  clerks  shall  also  act  as  secretaries  of  the 
board  whilo  in  session  at  tho  pdsons. 

Seo.  11.  The  board  of  directors  are  hereby  autliorized  and 
required  to  contract  for  provisions,  clothing,  medicines,  for- 
age, fuel,  and  all  other  supplies  needed  for  tho  supx)ort  of  the 
prisons  for  any  period  oi  time  not  exceeding  one  year,  and 
Buch  contracts  shal  be  limited  to  bona  fido  dealers  in  tho  sev- 
eral classes  of  articles  contracted  for;  ^uch  contracts  s!j  all  be 
given  to  the  lowest  bidder,  at  a  public  letting  thcicof,  if  ihe 
X>i'ice  bid  is  a  fair  and  reasonable  one,  and  not  greater  than  the 
usual  market  valuo  and  prices.  Each  bid  shall  bo  accompa- 
nied by  such  security  as  tho  boai'd  may  require,  conditioned 
ni)on  the  bidder  entering  into  a  contract  ujwn  the  terms  of  his 
bid,  on  notice  of  tho  acceptance  thereof,  and  furnishing  a 
penal  bond,  with  good  and  sufficient  sureties,  in  such  sum  as 
the  board  may  direct,  and  to  their  satisfaction,  that  ho  will 
fa,ithful.y  perform  his  contract.  Notice  of  tho  time,  place, 
and  conditions  of  tho  letting  of  each  contract  shall  bo  givcn^ 
for  at  least  two  consecutive  weeks  in  two  daily  newspapers' 
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printed  and  published  in  thecity  of  San  Frandseo,  and  in  one 
newspaper  printed  and  pnblisMd  in  the  city  of  Sacnunento. 
and  in  one  newspaper  printed  and  published  in  the  coon^ 
where  the  prison  is  situated.  If  all  the  bids  made  at  sncn 
letting  are  aoemed  unreasonably  high,  the  board  m&y,  in  their 
discretion,  decline  to  contract,  and  may  again  advertise  for 
propo-'als,  and  may  so  continue  to  renew  the  adTertiscmeni 
until  satisfactory  contracts  are  made,  and  in  the  meantime 
the  board  may  contract  witli  any  one  whose  offer  is  regarded 
just  and  equitable;  but  no  contract  thus  made  shall  run  more 
than  sixty  dnys,  nor  in  any  case  extend  b^ond  the  publio 
letting.  No  bid  shall  be  accepted .  nor  a  contract  entered  into 
in  pursuance  thereof,  when  such  bid  is  Ifighcr  than  any  other 
bid  at  the  same  letting  for  the  same  class  or  schedolo  of  arti- 
cles, and  when  a  contract  can  1)0  had  at  such  lower  bid.  When 
two  or  more  bids  for  tho  same  article  or  ai'ticles  aro  equal  in 
amount,  the  board  may  select  the  one  which,  all  things  con- 
pidered.may  by  Uicm  bo  thought  best  for  the  inten-sts  of  the 
state;  or  they  may  divido  tho  contract  between  the  bidders,  as 
in  tiicir  Jucigmeut  may  seem  proper  and  right.  [In  effect 
March  U,  1881.1 

Sec.  12.  The  board  of  directors  shall  hai^  power,  in  their 
discretion,  to  purchase  any  clay  lands  suitable  for  bnck-mak- 
ing  that  may  lio  contiguous  to  the  BanQueotin  prison  grounds, 
not  to  exceed  in  value  the  sum  of  fifteen  thousand  dollars. 

Sec.  13.  No  person  shall  be  appointed  to  any  ofiBoe,  or  be 
employed  in  the  prisons  on  behait  of  the  fetate,  who  is  a  ooo- 
tractor,  or  tiie  agent  or  employee  of  a  contractor,  or  who  is 
interested  directly  or  indirectly  in  any  business  carried  en 
therein;  and  no  male  person  who  is  not  a  oualified  elector  of 
tlie  state  of  California  shall  be  appointed  by  the  wardens  to 
any  office  in  or  about  the  ].risoDs,  nor  shall  an^  one  be  em- 
ployed or  appointed  by  virtue  of  this  act  who  is  in  the  habit 
of  intemperate  use  of  intoxicating  liquors.  A  single  act  of 
intoxicalion  shall  Justify  discharge  or  removaL 

Beo.  14.  Tlie  governor  shall  have  the  power  to  remove 
either  of  the  dii-ector^  for  misconduct,  incompetency,  or  neg- 
lect of  duty,  upon  proper  notice  to  him  or  them,  accompanied 
by  copies  of  written  charges,  he  or  they  having  an  opportunity 
to  be  heard  thereon. 

Sec.  16.  If  the  office  of  director  shall  become  vacant  by 
death,  resignation,  removal  by  the  governor,  or  any  other 
cause,  the  vacancy  shall  be  filled  for  the  unexpired  term  by 
the  governor,  by  and  with  tlie  advlco  and  consent  of  the  senate. 

Seo.  16.  Ihe  wardens  and  clerks  may  be  removed  by  the 
board  of  directors  at  any  time  for  misconduct,  incompetency, 
or  neglect  of  duty;  and  all  other  officers  and  employees  mi^ 
be  removed  at  any  time  at  the  pleasure  of  the  warden. 


S. 
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Bco.  17.  The  directorsshall  receiye no  compensatioii.  other 
Ihan  ten  cents  per  mile  for  traveling  expenses,  and  one  hun- 
dreJ  dollars  ($100)  per  month  for  other  expenses  incurred 
while  engaged  in  the  performance  of  official  duties.  The 
warden  shall  receive  a  sal.iry  n'jt  less  than  two  thousand  and 
four  hundred  dollars  ($2400) ,  and  not  to  exceed  three  thousand 
dollars  (irSOiiO)  per  annum,  in  the  discretion  of  the  directors. 
Tho  clerks  sha  1  receive  one  thousand  and  five  hundred  dollars 
($1500)  per  annum ;  and  all  other  officers  and  employees  shall 
receivo  sacU  compensatio.!  as  the  board  of  direc:ors  shall  deem 
just  and  equitable  in  each  case.    I  In  effect  March  1-1, 1881.  ] 

8eo.  18.  All  moneys  received  or  collected  by  the  wardens, 
by  vu'tue  of  this  act.  shall  be  paid  by  them  into  the  state 
treasury,  to  the  credit  of  a  fund  to  be  known  as  the  state 
prison  fund,  at  least  as  often  as  once  x>er  month,  excepting  so 
much  thereof  as  may  be  necessary  to  pay  the  current  expenses. 
The  wardens  sliall  require  vouchers  for  all  moneys  by  them 
expended,  and  safely  keep  the  same  on  file  in  their  respective 
omces  at  the  prisons,  for  all  sums  of  money  required  to  be 
paid  other  than  for  the  uses  above  named,  as  well  as  for  said 
uses.  When  there  is  not  sufficient  money  in  the  hands  of  the 
wardens,  drafts  shall  be  drawn  on  the  controller  of  state, 
signed  by  at  least  three  of  the  state  prison  directors,  and 
countersigned  by  the  wardens,  and  the  controller  of  state 
shall  draw  his  warrant  on  the  state  treasurer,  who  shall  pay 
the  Fame  out  of  any  moneys  belonging  to  the  state  prison 
fund,  or  appropriated  for  the  use  or  support  of  the  state 
prisons.    [In  effect  March  14,  18bl.] 

Sec.  19.  All  revenues  of  the  prisons,  unless  herein  othei^ 
wise  provided,  shall  be  paid  to  the  wardens,  who  alone  are  au« 
thorized  to  receipt  for  the  same  and  discharge  from  liability. 
When  any  sum  of  money  is  paid  to  the  wardens,  they  shall 
oause  the  same  to  be  properly  entered  on  the  books  by  the  clerks. 
Sec.  20.  Onpa^entof  any  moneys  into  the  state  treasury, 
as  provided  in  this  act,  the  wardens  and  state  treasurer  shul 
report  to  the  controller  of  state  the  amount  so  paid,  and  the 
state  treasurer  shall  give  the  wardens  a  receipt  therefor,  which 
receipt  shall  be  filed  with  the  controller.  The  wardens  shall 
report  to  the  controller  of  state  the  amount  of  money  paid 
into  the  said  treasury  by  them  during  each  month ;  ana  shall 
fdso  report  to  said  controller  of  state  the  amounts  received 
and  disbursed  by  them  every  three  months,  and  during  the 
period  for  which  such  report  shall  be  made,  which  quarterly 
report  shall  be  signed  by  the  warden  and  at  least  three  of  the 
directors.    [ In  effect  March  14, 1881.  ] 

Sec.  21.  All  cunvicts  not  employed  on  oontraots  may  be 
employed  by  authority  of  the  board  of  directors,  undercharge 
of  the  wardens  and  such  skilled  foremen  as  he  may  deem  neo* 
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MRary  in  the  performance  of  work  for  the  state,  or  in  tbe 
maMufactiire  of  any  article  or  articlen  which,  i  i  the  opinion  •  f 
the  board,  may  inure  to  the  best  interests  of  the  Btate ;  and 
t.io  boaid  of  directors  are  hereby  authorized  to  pui*chatie,  fruin 
time  to  time,  such  tools,  machinery,  and  materials,  and  to 
dir*ct  the  employment  ot  such  Rkiiled  foremen  aa  may  bo  ncc* 
C(  ssary  to  carry  but  the  firovisions  of  this  pcction,  and  to  dia* 
posu  of  ttie  articles  manufactured  and  not  needed  by  the  Btate, 
lur  eanh,  at  public  auction  or  otherwise.  If  by  auction,  after 
huvin*^  first  given  notice  uf  such  sale  by  advertisiui;  the  time 
an. I  ^)lace  thereof,  to.u;ether  with  a  list  of  the  articles  to  be 
sold,  m  ten  consecutive  issues  of  two  or  more  daily  newspapers 
of  (general  circulation  published  in  the  city  and  county  of  8an 
Francisco.  The  money  received  from  the  sale  of  all  aitic.os 
so  sold  shall  bo  paid  into  the  state  treasury,  bj  tho  warden  of 
thu  prison,  to  tlie  credit  of  the  fund  of  said  prison. 

bEc.  22.  In  tho  treatment  of  tho  prisonera  the  following 
general  rules  shall  be  observed:  Eacli  convict  shall  be  pro- 
vided with  a  bed  of  straw,  or  other  suitable  material,  and  Huf- 
ficitnt  Covering  of  blankets,  and  shall  be  supplied  with  gar- 
ments of  coarse,  substantial  material,  of  distinctive  inanufac- 
tutc,  and  with  sufficient  plain  and  wholesomo  food,  of  such 
variety  as  may  be  most  conducive  to  good  he»lth. 

6>cr>ft(^— N'o  punishment  shall  bo  inflicted,  except  by  the 
ordi'r  and  under  tlie  direction  of  the  wardens. 

Third — The  warden  shall  keep  a  correct  account  of  all 
mouty  and  valuables  upon  the  prisoner  when  delivered  at  the 
prison,  and  shall  pay  the  amount,  or  the  proceeds  thereof,  or 
return  tlie  same  to  the  convict  when  discharged,  or  to  his  legal 
reprcseutatives  in  case  of  his  death;  and  in  case  of  the  death 
of  Rucli  convict  without  being  released,  if  no  legal  representa- 
tive Khali  demand  such  property  within  five  years,  the  same 
shall  bo  paid  into  the  state  prison  fund. 

FowtJi— Tho  rules  and  regulations  prescribing  the  duties 
and  obligations  of  the  prisoners  shall  be  piinted  and  hung  up 
in  each  coll  and  shop. 

Fifth — Each  convict,  when  he  leaves  the  prison,  shall  be 
Bup|)li<d  with  the  money  taken  from  him  when  lue  entered, 
and  which  he  has  not  disposed  of,  together  with  any  sum 
which  may  have  been  earned  by  him  for  his  own  account,  al- 
lowed to  him  by  the  state  for  good  conduct  or  diligent  labor, 
or  may  have  l>een  presented  to  him  from  any  source ;  aud  in 
case  the  prisoner  has  not  funds  sufficient  for  present  purposes, 
ho  sliall  be  furnished  with  five  dollars  in  money,  a  suit  of 
clothes  coating  not  moro  than  ten  dollars,  ami  a  half-fare 
ticliot  to  the  place  where  sentenced,  if  the  prisoner  desires  to 
re  urn  there,  or  to  any  other  place  of  the  same  <Sost;  and  her 
shall  be  entitled,  if  he  so  elect  to  immuoity  from  haying  his 
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hair  cut,  or  from  being  shaved,  for  three  calendar  months  im- 
mediately prior  to  his  discharge.  It  shall  not  bo  lawful  for 
tiio  officers  of  tlie  prison  to  furnish,  or  permit  to  bo  furnished, 
to  vny  ouo,  for  publication,  the  uamo  or  any  prisoner  about  to 
1»e  discharged.  When  the  warden,  and  such  other  officers  as 
may  be  designated  by  tlie  directors  to  act  with  him  in  such 
cases,  shall  bo  of  opiuioa  that  any  convict  is  insane,  they  sh:  11 
make  proper  exam  nation,  and  if  they  remain  of  the  opinion 
that  sn  h  person  is  insane,  the  warden  shall  certify  the  fact  to 
tho  Kuperiutendcnt  of  ono  of  tho  state  asylums  for  the  insane, 
and  shall  forthwith  send  such  convict  to  said  asylum  for  care 
and  treatment.  It  shall  be  the  duty  of  the  warden,  also,  to 
^end  to  tie  directors  a  copy  of  such  certificate,  and  tbereaftcr 
a  statement  as  to  his  subsc-queot  acts  rcgardmg  tho  said  insane 
convict.  And  it  thall  be  the  duty  of  tho  f r.pcrintendent  of 
the  insane  asylum  to  receive  such  insane  convict  and  keep  him 
until  cured.  It  shall  be  his  duty,  upon  the  receipt  of  such 
i  sane  convict,  to  notify  the  directors  <  f  tho  fact,  giving  name, 
date,  and  where  from,  and  from  whose  hands  received.  When, 
in  taio  opinion  of  the  superintendent,  such  insane  couvict  is 
cured  of  insanity,  it  shall  be  his  dity  to  immediately  notify 
tho  directors  theretif ;  and  it  shall  be  his  duty,  also,  to  notify 
tho  warden  of  tlie  prison  from  whence  ho  was  received,  who 
plial  immediately  send  for,  take,  a  d  receive  the  said  convict 
btick  into  the  prison,  the  time  passed  at  tlie  ar-yium  counting  as 
a  part  of  fucIi  convict's  sentence.  Before  clischargiiig  any 
Lonvict  who  may  bo  insane  at  the  time  of  the  expiration  of  his 
sentence,  the  warden  shall  first  give  notice,  in  wri.ing,  to  a 
jndgoof  the  superior  court  of  the  county  in  which  tho  state 
prison  may  be  located,  over  which  he  has  control,  of  tlie  fact 
of  Buch  insanity  ;  whereupon  saiJ  Court  shall  forthwith  make 
an  ordv  r,  and  deliver  the  same  to  the  sheriff  of  said  county, 
commanding  him  to  remove  such  insane  convict  and  t  :ko  him 
bcio,  o  said  court.  Upon  tho  receipt  of  such  order,  it  shall  be 
the  duty  of  sai  I  sheriff  to  whom  it  is  directed  to  execute  and 
return  the  same  forthwith  to  the  court  by  whom  it  was  issued, 
and  thereupon  the  said  court  shall  cause  proper  examinatioa  to 
•  be  made  by  medical  experts,  and  if  it  snail  satisfactori'y  ap- 
pear that  such  convict  is  insane,  said  court  shall  order  hini  to 
bo  confined  in  one  of  the  insane  asylums.  The  sheriflf  sb  .11 
receive  the  same  compensation  as  for  transferring  a  prisoner 
to  the  state  prison,  and  to  be  i)aid  in  the  same  ma*  ner.  If 
any  judge,  after  having  been  so  notified  by  tho  warden,  shall 
neglect  t)  cause  such  order  to  be  made  as  herein  provided,  or 
any  such  sheriff  shall  neglect  to  remove  such  insane  convict, 
a-s  required  by  the  provisions  of  this  section,  it  shall  be  the 
duty  of  the  warden  to  cause  such  insano  convict  to  bo  removed 
before  a  superior  court  of  a  county  in  which  the  state  prison 
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U  looated,  in  charge  of  an  officer  of  the  prison,  or  other  snita- 
ble  person,  for  the  porpoBO  of  examination ;  and  the  cost  of 
such  removal  shall  be  paid  ont  of  the  state  treasury,  in  tbe 
same  manner  as  when  removed  by  the  sheriff  as  herein  provided. 
Sec.  23.  The  board  of  state  prison  directors  of  this  state 
shall  require  of  every  able-bodied  convict  confined  in  a  state 

S risen  an  many  hours  of  faithful  labor,  in  each  and  every  day 
oring  his  term  of  imprisonment,  as  shall  be  prtfscribed  by 
the  rules  and  regolations  of  the  prison ;  and  everv  convict 
faitlifully  porformiog  such  labor,  and  being  in  all  respccto 
obedient  to  the  rules  and  regulations  of  the  prison,  or  if  u  a- 
ble  to  work,  yet  faithful  and  o'jedient,  shall  oe  allowed  from 
his  term,  instead  and  in  lien  of  the  credits  heretofore  allowed 
by  law,  a  deduction  of  two  months  in  each  of  the  first  two 
years,  four  mouths  in  each  of  the  next  two  years,  and  fire 
months  in  each  of  the  remaining  3'ear8  of  said  term ;  provided, 
that  any  such  convict  who  shall  coinin  it  an  assau  t  upon  bis 
keeper,  or  any  foreman,  officer,  or  convict,  or  otherwise  en- 
danger life,  or  by  any  flagrant  disregard  of  the  rult-s  of  tlie 
prison,  or  any  misdemeanor  whatever,  shall  forfeit  all  deduc- 
tions of  time  earned  by  him  for  good  conduct  before  the  com- 
mission of  such  offense ;  such  forfeiture,  however,  shall  oulv 
be  made  by  tiie  board  of  directors,  after  due  proof  of  the  of- 
fense, and  notice  to  the  offender ;  nor  shall  such  forfeiture  be 
imposed  when  a  party  has  violated  any  rule  or  rules  without 
yiolence  or  evil  intent,  of  which  the  directors  shull  be  ^tho  sole 
Judges.  The  name  of  no  convict  who  attempts  to  escape,  after 
the  passage  of  this  act,  shall  be  sent  by  the  state  prison  officials 
to  the  governor  for  the  credits  herein  provided. 

Beo.  23.  All  criminals  sentenced  to  the  state  prisons  by  the 
authority  of  the  United  States  shall  be  received  and  kept  ac- 
cording to  the  sentence  of  the  court  by  which  they  were  tried, 
and  the  prisoners  so  confined  shall  be  subject,  in  all  respects, 
to  the  same  discipline  and  treatment  as  though  committed 
nnder  the  laws  of  this  state.  The  wardens  are  hi  reby  author- 
ized to  charge  and  receive  from  the  United  States,  for  the  use 
of  the  state,  an  amount  sufficient  for  the  support  uf  each  pris- 
oner, the  cost  of  all  clothing  that  may  be  furnished,  and  one 
dollar  per  month  for  the  use  of  the  prisoner.  No  other  or 
further  charge  shall  be  made  by  any  officer  for  or  on  aooonnt 
of  such  prisoners. 

Seo.  23.  After  the  first  day  of  January,  eighteen  hundred 
and  eighty-two,  the  labor  of  convicts  shall  not  be  let  out  by 
contract  to  any  person,  copartnership,  company,  or  corpora- 
tion by  the  stato  board  of  prison  directors,  nor  shall  they  K  t 
out  any  such  labor  prior  w  January  first,  eighteen  hundrtd 
and  eighty-two,  bv  contract  extending  beyond  such  date ;  pro- 
vided, that  after  the  passage  of  this  act,  no  skilled  convict  labor 


STATE  FBISON.    1880-81.  759 

fball  be  let  or  contracted  ont  at  a  pri  >d  less  than  one  dollar  per 
day  for  each  coDvict ;  providfid  further,  that  this  seciion  tmall 
not  apply  to  contracts  heretofore  entered  into. 

Seo.  26.  The  board  of  directors  shall  haye  power  to  con- 
tract for  the  supply  of  gas  and  water  for  said  prisons,  upon 
Bach  terms  as  said  board  shall  deem  to  be  for  the  best  interest 
of  the  state,  or  to  manufacture  gas  or  furnish  water  them- 
selves, at  their  option. 

8eo.  27.  No  officer  or  employee  shall  receive,  directly  or 
indirectly,  any  compensation  for  his  services  other  than  that 
prescribed  by  the  dircctoi-g ;  nor  shall  he  receive  any  compen- 
sation whatever,  direcly  or  indirectly,  for  any  act  or  service 
which  ho  may  do  or  perform  for  or  en  behalf  of  any  contractor, 
or  agent,  or  employee  of  a  contractor.  For  any  violation  of 
the  provisions  of  this  section,  the  officer,  agent,  or  employee 
of  the  state  shall  be  discharged  from  his  office  or  service ;  and 
every  contractor,  or  employee,  or  agent  of  a  contractor  en- 
gaged therein,  shall  be  expelled  from  the  prison  grounds,  and 
noi  again  permitted  within  the  same  as  a  contractor,  agent,  or 
employee. 

Sec.  2S.  No  officer  or  employee  of  tho  Rtate,  or  contractor 
or  employee  of  a  contractor,  shall,  without  permission  of  the 
board  of  directors,  make  any  gift  or  present  to  a  convict,  or 
receive  any  from  a  convict,  or  have  any  barter  or  dealings  with 
a  prisiner.  Foreveiy  violation  of  tlie  provisions  of  this  stc- 
tioa  the  party  engaged  therein  shall  incur  the  same  penalty  as 
prescribed  la  section  twenty-seven. 

Seo.  29.  No  officer  or  employee  of  the  prison  shall  be  in- 
terested, directly  or  indirectly,  in  any  contract  or  puich.ise 
made  or  authorized  to  be  made  by  any  one  for  or  on  behalf  of 
the  prisons. 

Seo.  sa    Bepealed.    [In  effect  March  14, 1831.  ] 

SEa  81.  There  shall  be  printed  annually,  for  tho  use  of 
the  prisons,  five  hundred  copies  of  the  annual  report  of  the 
board  of  directors,  and  the  clerk  shall  annually  transmit  to  each 
of  the  state  prisons  in  tho  United  States  one  copy  of  such  report. 

Sec.  82.  All  the  bonds  of  officers  and  employees  under  this 
act  shall  be  deposited  witli  the  secretaiy  of  state. 

Sso.  83.  u  any  of  the  shops  or  buildings  in  which  con- 
victs are  employed  are  destroyed  in  any  way,  or  injured  by 
fire,  or  otherwise,  they  may  bo  rebuilt  or  repaired  immediate  y, 
tinder  the  direction  of  the  board  of  directors,  by  i  nd  with 
the  advice  and  consent  of  the  governor,  attorney-general,  a  d 
secretary  of  state,  and  the  expenses  thereof  paid  out  of  any 
funds  in  the  state  treasuir  not  otherwise  appropriated  by  law. 

SEa  34.  The  board  of  directors  must  report  to  the  gov- 
ernor from  t.me  to  time  the  names  of  any  and  all  p  rnons 
ooufined  in  the  state  prisons  who,  in  their  judgment,  ougnt  to 
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be  pardoned  ont  and  set  at  liberty  on  account  of  good  oondnct, 
or  unurtual  term  of  sentences,  or  any  other  cause,  wliich,  in 
their  opinion,  should  entitle  such  prisoner  to  pardon. 
S  .0.  3-3.    All  acts  and  parts  of  acts  inconsistent  with  the 

frcivisions  of  this  act  are  hereby  repealed.     [In  effect  April  15, 
8SJ     Stats.  18  0.  p.  67,  Ban.  £d.  243.    As  amended  by  act 
of  March  14,  ld8L] 

An  Act  to  create  nn  additi'jnal  police  judqe^s  court  for  the  diy 

ami  coHnty  of  San  Francisco,  to  djine  it^   potoers  arid 

j  n'ldi.tion, 

SmrnoN'  1.  There  is  hereby  created  and  establi  hed  in  and 
fo"  i!iu  city  and  coujity  of  8au  Francisco  an  adJitional  pulice 
j  uli^o  »  ourt,  to  be  Uu  twa  and  designated  as  the  "pJice 
jii  go's  court,  number  2,"  which  court  shall  have  concurrent 
j»u*i.s  lioti  )uof  all  p.'climinaryoxaminatious  of  parsons  charged 
witli  f  1j  y,  aid  of  all  muaaiujanors  an  I  violations  of  city 
and  county  ordinances,  and  all  other  off^'uscs  of  which  tlie 
p.>licj  jiiJge's  court  of  sail  city  and  county  now  has  juris- 
diction. 

Sec.  2.  There  shall  be,  as  far  as  practicable,  an  equal  dis- 
tribatiou  of  cases  between  {lie  said  courts,  which  cases  shall 
bo  alternately  set  down  for  trial  to  each  court  in  the  order  in 
which  the  warrants  are  issued. 

SSeo.  3.  Tho  mode  of  examination,  trial,  and  procedure  in 
the  police  judge's  court  uumb^-r  2  shall  in  all  cases  be  gor- 
erne.1  by  tue  same  rules  prescribed  by  law  for  other  polce 
courts  iu  similar  cases. 

Sec.  4.  A  jadga  of  the  police  jnd  re's  court  number  2  shall 
bo  elucted  at  the  same  time  and  in  a  like  manner  as  the  police 
judgo  of  the  police  judge's  court  of  said  city  and  county, 
and  vvliJSM  term  of  ofnae  shall  be  the  same.  The  governor  of 
the  state  of  California  shall,  wiuhin  thirty  days  after  tho  p.ia- 
sage  of  this  act.  appoint  some  suitable  person  as  jadjre  of  the 

1>olico  jii.lge's  court  number  2.  who  slisdl  holJ  such  office  until 
lis  Mucccssor  has  been  elected  and  qualified.  The  compunsati  'U 
of  tlje  juige  of  the  police  judge  s  court  number  2  shall  be 
four  tUuiisand  dollars  per  annum,  payable  in  the  same  manner 
as  tho  Kalary  of  the  police  judge  of  said  city  and  county  ia 
now  paid. 

Bfx\  5.  The  said  police  Judge's  court  number  2  shaU  hold 
its  Hosion  in  the  city  and  couiity  of  San  Francisco,  iu  such 
central  and  convenient  place  as  shall  be  provided  for  that  pur* 
pose  by  the  board  of  supervisors.  The  said  bo;ird  of  sujier- 
visors  shall  also,  within  thirty  days  after  the  passage  of  tlMS 
act,  elect  some  suitable  person  as  prosecuting  attorney  of  the 
said  police  judge's  court  number  2,  at  tiie  same  salary  per 
annum  as  is  now  paid  to  the  prosecuting  attorney  of  the  police 
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Judge's  court  of  said  city  and  county.  And  said  board  of 
sr-.p-rviaors  shall  elect  a  clork  of  court,  at  a  sal  <rv  of  ono 
tbonsaud  eight  hundred  dullar-i  per  annum,  payable  in  the 
same  manner  aH  the  salaries  of  thc^  ju.lgd  and  clork  of  the 
ptiUce  judge's  court  of  said  city  and  county  are  now  paid. 

Seo.  6.  The  judge  of  the  policj  judge's  court  number  2 
shall  b  )  a  conservator  of  the  peaca  ia  said  <ity  and  county,  and 
may  exercise  all  the  powers  conferred  by  law  upon  the  police 
jud^c  as  map^Lstrate. 

Seo.  7.  The  judge  of  said  court  shall  appoint  a  suitable 
person  to  act  m  baiiifT  of  said  Court,  who  shall  receive  a  like 
compons  iti  .>n  f  )r  such  services  as  is  now  paid  to  the  bailiff  of 
the  police  judge's  oourt  for  said  city  and  county.  [In  eilect 
Moich  7, 1.  81.  J 

An  Ad  to  prevent  fraud  and  deception  ia  the  manufacture  and 

8fUe  of  biUtar  an  L  cfieeae, 

Seotion  1.  Whoever  mauufactures.  sells,  or  offers  for  sale, 
or  causes  the  same  to  be  done,  any  substance  purporting  to  be 
but  or  or  cheese  having  the  semblance  of  bu  ter  or  cheese, 
which  subHtance  is  not  made  wholly  from  pure  cream  or 
milk,  unless  the  same  be  manufactured  under  its  true  and 
appropriate  narue,  and  unless  each  packaj^e,  roll,  or  parcel  of 
Buch  substance,  and  each  vessel,  contaming  one  or  more 
packi^es  of  such  substauce  has  distinctly  and  durably  pauitcd. 
Stamped,  or  marked  th;;reon  in  English  the  true  and  appro- 
riate  name  of  such  substance,  in  ordinaiy  bold  face  capital 
letters,  not  le^s  tlian  five  lines  pica,  shall  tie  punished  as  pro- 
Tidud  in  section  three  of  this  act 

Sec.  2.  Whoever  shall  sell  any  such  substance  as  is  rien- 
tioned  in  section  one  of  tliis  act,  or  causes  the  same  to  be 
done  without  having  on  each  package,  roll,  or  parcel  so  sold 
a  label  attached  thereto,  on  which  is  plainly  and  legibly 
printed  in  English  in  roman  letters,  the  true  and  appropriaw 
name  of  such  substance,  shall  be  punished  as  is  proviacd  in 
section  three  of  this  act. 

Beo.  3.  Whoever  shall  violate  section  ono  or  section  two  of 
this  act  shall  be  guilty  of  a  mis  lemeanor,  and  shall  bo  fined  in 
any  sum  not  less  tlian  ten  nor  more  than  five  htmdred  dollars,  or 
imprisoned  in  the  county  jail  not  loss  than  ten  nor  more  than 
ninety  days,  or  by  both  such  fine  and  imprisonment,  in  thd 
discretion  of  the  court ;  provided,  that  nothing  contained  in 
this  act  shall  be  construed  to  prevent  the  U3(3  of  skimmed 
milk,  salt  rennet,  or  harmless  coloring  matter  in  the  manu- 
facture of  butter  or  cheese. 

Sec.  4.  All  acts  and  parts  of  acts  la  conflict  with  the  pro- 
visions of  this  act  aro  hereby  repealed,  tin  effect  March, 
2, 186L  J 
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An  Act  to  authorize  the  appointment  of  an  interpreter  of  the 
Italian  language  and  dialects,  in  criminal  proceedings,  in 
cities  and  cities  and  counties  of  one  hundred  thousand  in- 
habitants, 

SscnoK  1.  In  all  cities  and  cities  and  counties  of  over 
one  hundred  thousand  inhabitants,  where  an  interpreter 
of  the  Italian  language  is  necessary,  it  shall  be  the  duty 
of  the  Mayor  and  Police  Judf^e  of  such  city,  or  city  and 
county,  and  of  the  Superior  Judge  of  said  city  and  county, 
or  of  the  county  in  which  said  city  is  situated,  or  where 
there  are  more  Judges  than  one,  then  it  shall  be  the  duty 
of  the  presiding  Judge  of  said  Superior  Court,  and  the 
Mayor  and  Police  Judge,  to  appoint  an  interpreter  of  the 
Itauan  language,  who  shall  be  an  Italian,  and  who  must 
also  be  able  to  interpret  the  Italian  dialects  into  the  En- 
glish language,  to  be  employed  in  criminal  proceedings, 
when  necessary,  in  said  cities,  or  cities  and  counties. 

Sec.  2.  The  said  interpreter  shall  receive  a  salary  of 
fifteen  hundred  dollars  per  annum,  which  shall  be  paid 
out  of  the  General  JB^nd  of  such  city,  or  citv  and  county. 

S£a  3.  This  Act  shall  not  repeal  any  Act  heretofore 
made  and  now  in  force  for  the  appointment  of  interpret- 
ers, except  so  much  of  any  Act  which  may  conflict  with 
this  Act  in  the  appointment  of  Italian  interpreters.  [In 
effect  March  12th,  1885.] 


An  act  to  provide  for  the  commitment  of  persons  convicted 
of  crime  to  the  House  of  Correction. 

Sectioit  1.  Any  Court  or  judicial  officer  authorized 
by  law  to  commit  persons  to  the  c<»unty  jail  in  any  county, 
or  city  and  county,  of  this  State,  wherein  there  is  situated 
a  House  of  Correction,  may  commit  to  s^id  House  of  Cor- 
rection, instead  of  to  the  county  jail,  any  person  convicted 
of  erime,  the  punishment  for  which  now  is  imprisonment 
in  the  said  jail ;  but  no  person  shall  be  sentenced  to  impris- 
onment therein  for  a  snorter  or  longer  term  than  that  for 
which  h  e  might  be  sentenced  in  the  county  jaiL  [In  effect 
March  9th,  1886.] 
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An  Act  to  provide /or  the  Police  Courts  in  cities  having  thir- 
ty tfiousand  and  under  one  hundred  thousand  inhabitants, 
and  to  provide  for  officers  thereof. 

Sbction  1.  The  judicial  power  of  every  city  having 
thirty  thousand  and  under  one  hundred  thousand  inha1> 
itants,  shall  be  vested  in  a  Police  Court  to  be  held  therein 
by  the  city  Justices,  or  one  of  them,  to  be  designated  by 
the  Mayor,  but  either  of  said  city  Justices  may  hold  such 
Court  without  such  designation,  and  it  is  hereby  made  the 
duty  of  said  city  Justices,  in  addition  to  the  duties  now 
required  of  them  by  law.  to  hold  said  Police  Court. 

Seo.  2.  The  Police  Court  shall  have  exclusive  jurisdic- 
tion of  the  following  public  offenses  committed  in  the 
city. 

1.  Petit  larceny. 

2.  Assault  or  oattery  not  charged  to  have  been  com- 
mitted upon  a  public  officer  in  the  discharge  of  official 
duty  or  with  intent  to  kill. 

3.  Breaches  of  the  peace,  riots,  affrays,  committing 
willful  injury  to  property,  and  all  misdemeanors  punish- 
able by  line  or  by  imprisonment,  or  by  both  such  line  and 
imprisonment. 

4.  Of  proceedings  respecting  vagrants,  lewd,  or  disor- 
derly persons. 

Sbo.  3.  Said  Court  shall  also  have  exclusive  jurisdic- 
tion of  all  proceedings  for  violation  of  any  ordinance  of 
said  city,  both  civil  and  criminal,  and  of  an  action  for  the 
collection  of  any  license  required  by  any  ordinance  of 
said  city. 

Sbo.  4.  Neither  of  said  Justices  shall  sit  in  cases  in 
which  he  is  a  party,  or  in  which  he  is  interested,  or  where 
he  is  related  to  either  party  by  consanguinity  or  affinity 
within  the  third  degree;  and  in  case  of  the  sickness  or 
inability  of  the  city  Justices,  either  of  them  may  call  in  a 
Justice  of  the  Peace  residing  in  the  county  to  act  in  his 
place  and  stead. 

Sbo.  5.  Each  of  the  city  Justices,  while  acting  as  Judge 
of  said  Court,  shall  also  have  power  to  hear  cases  for  ex- 
amination, and  may  commit  and  hold  the  offender  to  bail 
for  trial  in  the  proper  Court,  and  may  try,  condemn,  or 
acquit,  and  carry  his  judgment  into  execution,  as  the  case 
may  require,  according  to  law,  and  punish  persons  guilty 
of  contempt  of  Court,  and  shall  have  power  to  issue  war- 
rants of  arrest  in  case  of  a  criminal  prosecution  for  a  vi- 
olation of  a  city  ordinance,  as  well  as  in  case  of  the  viola- 
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tlon  of  the  criminal  law  of  the  State;  also,  all  subpoenas 
and  all  other  processes  necessary  to  the  full  and  proper 
exercise  of  his  powers  and  jurisdiction;  and  in  such  of 
the  cases  enumerated  in  this  section  in  which  trial  by  iury 
is  not  secured  by  the  Constitution  of  the  State,  he  may 
proceed  to  judgment  in  the  first  instance  without  a  jury; 
but  on  appeal  the  defendant  shall  be  entitled  to  trial  by 
jury  in  tlie  Superior  Court. 

Sec.  6.  The  Police  Court  shall  have  a  Clerk,  to  be  ap- 
pointed by  the  City  Council  upon  the  nomination  of  the 
Mayor,  who  shall  hold  office  during  the  pleasure  of  the 
Council ;  he  shall  receive  an  annual  salary  of  twelve  hun- 
dred dollars,  payable  monthly  out  of  the  treasury  of  said 
city,  which  salary  shall  be  full  compensation  for  all  ser- 
vices rendered  by  him.  The  Clerk  shall  keep  a  record  of 
the  proceedings  of  and  issue  all  processes  ordered  by  the 
city  Justices,  or  either  of  them,  or  by  said  Police  Court, 
and  receive  and  pay  weekly  into  the  city  treasury  all  fines 
imposed  by  said  Coart.  He  shall  also,  each  month,  render 
to  the  City  Council  an  exaot  and  detailed  account,  upon 
oath,  of  all  fines  imposed  and  collected,  and  of  all  fines 
imposed  and  uncollected  since  his  last  report.    He  shall 

Srepare  bonds,  justify  bail,  when  the  amount  has  been 
xed  by  either  of  the  city  Justices,  or  said  Court,  in  cases 
not  exceeding  one  hundred  dollars,  and  may  administer 
and  certify  oaths.  The  Clerk  shall  remain  at  the  Court- 
room of  said  Court  during  business  hours,  and  during  such 
reasonable  times  thereafter  as  may  be  necessary  for  dis- 
charging his  duty.  Before  receiving  his  salary,  each  or 
any  month,  he  shall  make  and  file  with  the  Auditor  an 
affidavit  that  he  has  deposited  with  the  City  Treasurer 
all  moneys  that  have  come  to  his  hands  belonging  to  the 
city.  Any  violation  of  this  provision  shall  be  a  misde- 
meanor. He  shall  give  a  bond,  in  the  sum  of  five  thou- 
sand dollars,  with  at  least  two  sureties,  to  be  approved  by 
the  Mayor,  conditioned  for  the  faithful  discharge  of  the 
duties  of  his  office. 

Sec.  7.  All  fines  and  other  moneys  collected  on  behalf 
of  the  city  in  the  Police  Court,  shall  be  paid  into  the  city 
treasury  on  the  first  Tue  day  of  each  month,  and  all  bills 
for  fees  and  costs  due  the  officers  of  said  Court  shall  be 
reported  to  the  City  Council  each  month. 

Sec.  8.  Kooms  and  Dockets.  The  City  Council  shall 
furnish  a  suitable  room  for  the  holding  of  said  Court,  and 
shall  also  furnish  the  necessary  dockets  and  blanks. 
One  docket  shall  be  styled,  '*  The  City  Criminal  Docket," 
in  which  all  the  criminal  business  shall  be  recorded,  and 
«ach  case  shall   be    alphabetically  indexed.     Auothttr 


POLICB  GOUBTS  TN  OITIBS.  762  0 

docket  Bball  be  styled,  "The  City  Civil  Docket,"  and  it 
shall  contain  each  and  every  civil  case  in  which  the  city 
is  a  party,  or  which  is  prosecuted  or  defended  for  her  in- 
terest; and  each  case  shall  be  properly  indexed. 

Sec.  9.  The  Police  Court  shall  be  always  open,  except 
upon  non-judicial  days,  and  then  for  such  purposes  only 
as  by  law  permitted  or  required  of  other  Courts  of  this 
State.  ' 

Sec.  10.  Appeals  may  be  taken  from  any  judgment  of 
said  Police  Court  to  the  Superior  Court  of  the  county  in 
which  such  city  may  be  located,  in  the  same  manner  in 
which  appeals  are  taken  from  Justices'  Courts  in  like 
eases. 

Sec.  11.  In  all  cases  of  imprisonment  of  persons  con- 
victed in  said  Police  Court  of  any  offense  committed  in 
the  city,  the  persons  so  to  be  imprisoned,  or  by  ordinance 
required  to  labor,  shall  be  imprisoned  in  the  city  jail,  or, 
if  required  to  labor,  shall  labor  in  the  city. 

Sec.  12.  Said  Courts  shall  have  a  seal,  to  be  furnished 
by  the  city. 

Sec.  13.  City  Cases.  The  city  Justices  shall,  on  the  first 
Tuesday  of  each  month,  make  to  the  City  Council  a  full 
and  complete  report  of  all  the  cases,  civil  and  criminal, 
in  which  the  city  has  an  interest,  or  which  are  required  to 
be  entered  in  the  City  Civil  Docket,  or  the  City  Criminal 
Docket ;  such  report  to  be  made  upon  blanks  furnished  by 
the  City  Council,  and  in  such  form  as  they  may  require. 

Sec.  14.  Certified  transcripts  of  the  dockets,  made  by 
the  Clerk  of  the  said  Court,  under  the  seal  of  said  Court, 
shall  be  evidence  in  any  Court  of  this  State  of  the  con- 
tents of  said  docket,  and  all  warrants  and  otlier  process 
issued  out  of  said  Court,  and  all  acts  done  by  saia  Court 
and  certified  under  its  seal,  shall  have  the  same  force  and 
validity  in  any  part  of  this  State  as  though  issued  or  done 
by  any  Court  of  record  of  this  State. 

Sec.  15.  This  Act  to  go  into  effect  upon  the  expiration 
of  the  term  of  oifice  ot  the  present  Police  Judge  of  said 
cities,  or  when  a  vacancy  occurs  therein.  [Approved 
March       1885.] 
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An  Act  to  prevent  the  capture  and  destruction  of  blue  cranes 

in  thU  State. 

Bbction  1.  Any  penon  or  persons  who  shall  willfully 
and  knowingly  shoot,  woand,  trap,  snare,  or  in  any  other 
manner  catch  or  capture  any  blue  crane  in  the  State  of 
California,  or  shall  knowingly  taIKe,  injure,  or  destroy  the 
nest  of  any  white  or  blue  crane,  or  shall  take,  injure,  or 
destroy  any  blue  crane's  eggs,  in  the  nest  or  otherwise,  in 
said  State,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  before  any  Justice  of  the  Peace 
of  the  township  in  which  the  offense  shall  have  been  com- 
mitted, shall  be  fined  in  a  sum  not  less  than  fifty  dollars 
nor  exceeding  one  hundred  dollars,  and  cost  of  the  action 
for  each  offense,  or  may  be  imprisoned  not  less  than  fifty 
days  nor  more  than  one  hundred  days,  or  by  such  fine  and 
imprisonment  as  the  judgment  of  the  Court  may  direct. 

Sec.  2.  Of  all  fines  collected  under  the  provisions  of 
this  Act  one-half  shall  be  paid  to  the  informer  or  inform- 
ers, and  one-half  shall  be  paid  into  the  County  Treasury 
for  the  benefit  of  the  Common  School  Fund. 

Sec.  3.  This  Act  shall  take  effect  and  be  in  force  from 
and  after  its  passage.    [Approved  March  16, 1889.] 

An  Act  entitled  an  Act  to  prevent  persons  from  unlawfully 

using  or  wearing  the  badge  of  the  Grand  Army  of 

the  liepublic  of  this  State. 

Section  1.  Any  person  who  shall  willfully  wear  the 
badge  of  the  Grand  Army  of  the  Bepublic,  or  who  shall 
use  or  wear  the  same  to  obtain  aid  or  assistance  thereby 
within  this  State,  unless  he  shall  be  entitled  to  use  or 
wear  the  same  under  the  rules  and  regulations  of  the  De- 
partment of  California,  Grand  Army  of  the  Bepublic, 
shall  be  guilty  of  misdemeanor,  and  upon  conviction  shall 
be  punished  by  imprisonment  for  a  term  not  to  exceed 
thirty  (SO)  days  in  the  county  jail,  or  a  fine  not  to  exceed 
twenty  (20)  dollars,  or  by  both  such  fine  or  imprisonment. 
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Sec.  3.  This  Act  shall  take  effect  and  be  in  force  from 
and  after  the  date  of  its  passage.  [Approved  March  10, 
1887.] 

An  Act  to  protect  life  and  property  against  the  careless  and 
nuUicUms  use  or  handling  of  dynamite  and  other  explosives. 

Section  1.  It  is  the  duty  of  each  and  every  person, 
contractor,  firm,  association,  joint  stock  company,  and 
corporation,  manufacturing,  storing,  selling,  transferring, 
disposing  of,  or  in  any  manner  dealing  in,  or  with,  or 
using,  or  giving  out  nitro-glycerine,  dynamite,  vigorite, 
liercules  powder,  giant  powder,  or  other  high  explosive, 
by  whatever  name  known,  to  keep  at  all  times  an  accurate 
journal,  or  book  of  record,  in  which  must  be  entered, 
from  time  to  time,  as  they  are  made,  each  and  every  sale, 
delivery,  transfer,  gift,  or  other  disposition  made  by  such 
person,  firm,  association,  joint  stock  company,  or  corpora- 
tion, in  the  course  of  business  or  otherwise,  of  any  quan- 
tity of  such  explosive  substance. 

Sec.  2.  Such  journal,  or  record  book,  must  show,  in  a 
legible  handwriting,  to  be  entered  therein  at  the  time,  a 
complete  history  of  each  transaction,  stating  the  name 
and  quantity  of  the  explosive  sold,  delivered,  given  away, 
transferred,  or  otherwise  disposed  of  ,*  the  name,  place  of 
residence,  or  business  of  the  purchaser  or  transferee  ;  the 
name  of  the  individual  to  whom  delivered,  with  his  or  her 
address,  with  a  description  of  such  individual  suQcient  to 
provide  for  identification. 

Sec.  3.  Such  journal  or  record  book  must  be  kept  by 
the  person,  firm,  association,  joint  stock  company,  or  cor- 
poration so  selling,  delivering,  or  otherwise  disposing  of 
such  explosive  substance,  or  substances,  in  his  or  their 
principal  office  or  place  of  business,  at  all  times  subject 
to  the  inspection  and  examination  of  the  peace  oiflcers  or 
other  police  authorities  of  the  State,,  county,  city  and 
county,  or  municipality  where  the  same  is  situated,  on 
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proper  demand  made  therefor.  Any  failure  or  neglect  to 
keep  such  book,  or  to  make  the  proper  entries  therein  at 
the  time  of  the  transaction,  as  herein  provided,  or  to  ex- 
hibit the  same  to  the  peace  ofiScers  or  other  police  authori- 
ties on  demand,  shall  be  deemed  a  misdemeanor,  and 
punished  accordiuj^ly. 

Src.  4.  In  addition  to  such  punishment,  and  as  a  cumu- 
lative penalty,  such  person,  iirm,  association,  joint  stock 
company,  or  corporation  so  ofPendini;,  shall  forfeit,  for 
each  offense,  the  sum  of  two  hundred  and  fifty  dollars,  to 
be  recovered  In  any  Court  of  comjwtent  jurisdiction,  by 
action  at  law.  The  party  so  instituting  such  actions  shall 
not  be  entitled  to  dismiss  the  same  without  consent  of  the 
Court  before  which  the  suit  has  been  instituted.  Nor  shall 
any  judgment  recovered  be  settled,  satisfied,  or  dis- 
charged, save  by  order  of  such  Court,  after  full  payment 
into  Court,  and  all  moneys  so  collected  shall  bo  paid  to 
the  party  bringing  the  suit. 

Sec.  5.  Any  person  who  in  the  public  street  or  any 
highway  of  any  county,  city  and  county,  city,  or  town  or 
city,  or  at,  iu,  or  near  to  any  theater,  hall,  j^ublic  or 
private  scliool,  or  college,  church,  hotel,  or  other  public 
building,  or  at,  in,  or  near  to  any  private  habitation,  or  in, 
on  boanl  of,  or  near  any  railway  passenger  train,  or  car 
or  train,  or  cable  road,  or  car  of  the  same,  or  steam  or 
other  vessel,  engaged  in  carrying  passengers,  or  ferryboat, 
or  other  public  place,  where  human  beings  ordinarily  pass 
and  repass,  shall  recklessly  or  maliciously  have  in  his  or 
her  possession  any  dynamite,  nitro-glycerine  vigorite, 
hercules  powder,  giant  powder,  or  other  high  explosive, 
or  who  shall  recklessly  or  maliciously,  by  use  of  such 
means,  intimidate,  terrify  or  endanger  any  human  being, 
Is  guilty  of  a  felony,  and  on  conviction  shall  be  punished 
accordingly. 

Sec.  6.  Any  person  not  regularly  engaged  in  the  manu- 
facture, sale,  transportation,  or  legitimate  use  in  blasting 
operations,  or  in  the  arts,  of  such  substances  as  are  named 
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in  this  Act,  shall  be  presumed  (prima  facie)  to  be  guilty 
of  a  reckless  and  malicious  possession  thereof,  within  the 
meaning  of  the  foregoing  section,  if  any-  such  substance 
is  found  upon  him,  or  in  bia  possession,  in  any  of  the 
places  or  under  any  of  the  drcnmstances  specified  in  the 
preceding  section. 

Sec.  7.  No  person  may  knowingly  keep  or  have  in  his 
or  her  possession  any  dynamite,  vigorite,  nitro-glycerine, 
giant  powder,  hercules  powder,  or  other  high  explosive, 
except  in  the  regular  course  of  business  carried  on  by  such 
person,  either  as  a  manufacturer  thereof ,  or  merchant 
dealing  in  the  same,  or  for  use  in  legitimate  blasting  op- 
erations, or  in  the  arts,  or  while  engaged  in  transporting 
the  same  for  others,  or  as  the  agent  or  employd  of  others 
engaged  in  the  course  of  such  business  or  operations. 
Any  other  possession  of  any  such  explosive  substances  as 
aro  named  in  this  Act  is  unlawful ;  and  the  person  so  un- 
lawfully possessing  it  shall  be  punished  by  imprisonment 
in  the  State  Prison  not  exceeding  five  years,  or  by  fine 
not  exceeding  five  thousand  dollars,  or  by  both  such  fine 
and  imprisonment. 

Sbo.  8.  Any  person  who  maliciously  deposits  or  Ex- 
plodes, or  who  attempts  to  explode,  at,  in,  under,  or  near 
any  building,  vessel,  or  boat,  railroad,  tramroad,  or  cable 
road,  or  any  train,  or  car,  or  any  depot,  stable,  car-house, 
theater,  school-house,  church,  dwelling-house,  or  other 
place  where  human  beings  usually  inhabit,  assemble, 
frequent,  or  pass  and  repass,  any  dynamite,  nitro-gly- 
cerine,  vigorite,  giant  or  hercules  powder,  gunpowder,  or 
other  chemical  compound,  or  other  explosive,  with  Che 
intent  to  injure  or  destroy  such  building,  vessel,  boat,  or 
other  structure,  or  with  the  intent  to  injure,  intimidate, 
or  terrify  any  human  being,  or  by  means  of  which  any 
human  being  is  injured  or  endangered,  is  guilty  of  a  fel~ 
ony,  and  on  conviction  thereof,  shall  be  punished  by  im« 
prison  men  t  in  tlie  State  Prison  not  less  than  one  year. 
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8ec.  9.    Any  person,  firm,  or  corporation,  who  shall 
take,  carry,  or  transport,  or  cause  to  be  taken,  carried,  or 
transported,  any  dynamite,  yigorite,  nitro-glyceriae,  her- 
cules  or  giant  powder,  or  other  high  explosive,  into  the 
limits  of,  or  through,  or  across  any  incorporated  city  or 
town  of  this  State,  or  into,  through,  or  across  any  harbor 
for  shipping,  in  any  manner,  condition,  or  quantity,  or 
otherwise,  in  violation  of  the  laws  or  ordinances  of  such 
dty  or  town,  or  of  the  laws  or  regulations  governing  such 
harbor,  shall,  in  addition  to  the  penalties  provided  or  im- 
posed by  such  laws,  ordinances,  or  regulations,  forfeit  to 
the  State  of  California  all  such  explosive  substances,  as 
well  as  the  cases  inclosing  the  same.   Sucli  forfeiture  may 
be  sued  for  by  any  citizen  of  the  State,  for  himself  and 
the  State ;  and  the  goods  or  property,  when  so  forfeit- 
ed and  recovered  by  judgment  of  the  Court,  shall  be  sold, 
and  the  proceeds  divided,  the  citizen  so  suing  taking  one- 
half  to  himself  for  his  own  benefit,  and  paying  the  other 
half  into  the  State  Treasury.    Such  action  may  be  main- 
tained in  any  Court  of  competent  jurisdiction ;  provided, 
that  the  State  shall  hever  be  liable  to  any  cost  or  expense 
for  any  such  suit  or  proceeding. 

Sbc.  10.  Any  of  the  forfeitures  provided  for  in  this  Act 
may  be  taken  advantage*  of,  and  sued  for,  and  recovered, 
by  any  peace  of&cer  or  policeman,  member  of  the  police 
force  of  any  city,  city  and  county,  or  town  where  the  same 
arises,  for  his  own  benefit,  notwithstanding  any  law, 
ordinance,  or  rule,  to  the  contrary. 

Sec.  11.  This  Act  shall  take  effect  and  be  in  force  from 
and  after  its  passage.    [Approved  March  12, 1787.] 
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A^n  Act  to  establish  a  Police  Court  in  and  for  iJib  City  of 

Marysvillep 

Section  1.  A  Police -Court  is  hereby  established  witliin 
and  for  the  City  of  Marysville,  in  said  State  of  California, 
ijirhich  shall  be  presided  over  by  the  Police  Judge.  The 
Police  Court  shall  have  exclusive  jurisdiction  of  all  viola- 
tion of  city  ordinance,  and  may  p^rant  bail,  try,  fine,  or 
commit  to  prison  any  offender  in  accordance  with  the  pro- 
visions of  such  ordinances,  and  pass  judgment  that  the 
defendant  pay  a  fine  ;  may  also  direct  that  he  be  im- 
prisoned until  the  fine  be  satisfied  in  the  proportion  of  one 
day's  imprisonment  for  every  dollar  of  the  fine.  Said 
Court  shall  also  have  jurisdiction  of  all  misdemeanors 
committed  in  the  City  of  Marysville,  punishable  by  a  fine 
nokt  exceeding  five  hundred  dollars,  or  imprisonment  not 
exceeding  six  months,  or  by  both  such  fine  and  imprison- 
ment ;  and  shall  also  have  jurisdiction  of  the  crime  of 
battery  committed  within  the  City  of  Marysville.  The 
Police  Judge  shall  have  and  exercise  all  the  jurisdiction 
and  powers  of  a  Justice  of  the  Peace,  as  to  offenses  com- 
mitted within  the  City  of  Marysville  ;  may  administer  all 
oaths  known  to  law.  Whenever  sentence  of  imprison- 
ment is  passed  upon  any  offender,  the  Police  Judge  may 
include  in  such  judgment  that  such  offender  shall  be  sub-, 
ject  to  labor  under  the  custody  of  the  Marshal  of  the  city. 
The  Clerk  of  the  Police  Court  shall  keep  a  record  of  the 
proceedings  in  the  Police  Court,  receive,  and  pay  weekly 
to.the  Treasurer  all  the  moneys  collected  by  him,  and  ren* 
der  to  the  Treasurer  monthly  a  detailed  account,  under 
Od^th,  of  all  fines  imposed  and  the  moneys  collected  since 
his  last  account.  The  Clerk  of  the  Police  Court  shall  not 
co).lect  or  receive  for  his  own  use  any  fee  or  perquisite  for 
the  discharge  of  the  duties  of  his  ofHce  ;  but  all  moneys 
collected  by  him  shall  be  paid  into  the  City  Treasury. 
Tl^e  Police  Judge  shall  receive  for  the  services  herein  re- 
quired an  annual  salary  of  five  hundred  dollars,  and  give 
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a  bond  in  the  sum  of  one  thousand  dollars,  to  be  approved 
by  the  Common  Connoil,  conditioned  upon  the  faithful 
discharfi^e  of  his  duties. 

Sec.  2.    This  Act  shall  take  effect  from  and  after  its 
passage.    [Approved  March  16, 1889.] 


An  Act  to  create  a  Police  Court  in  and  for  the   City  and 
County  of  San  FraneUco,  State  of  California, 

Bbctio^t  1.  There  is  herebj  created  and  established  in 
and  for  the  City  and  County  of  San  Francisco,  State  of 
California,  a  Court,  to  be  known  as  the  **  Police  Court  of 
the  City  and  County  of  San  Francisco, "  which  Court  shall 
consist  of  three  Judges,  who  shall  be  elected  at  the  gen- 
eral elections  held  according  to  law;  each  of  whom  shall 
hold  office  for  the  term  of  two  years,  any  one  or  more 
of  whom  may  hold  Courts  The  Court  shall  be  divided  in- 
to departments  known  as  Department  Number  One,  De- 
partment Number  Two,  Department  Number  Three, 
There  may  be  as  many  sessions  of  said  Court,  at  the  same 
time,  as  there  are  Judges  thereof.  The  Judges  shall 
choose  from  their  number  a  presiding  Judge,  who  may  be 
removed  at  their  pleasure.  He  shall  assign  the  Judges 
to  their  respective  departments;  prome2e(2,  however ,  that 
either  of  the  Judges  may  preside  in  either  of  the  depart- 
ments in  the  absence  or  inability  to  act  of  the  Judge  reg- 
ularly assigned  thereto.  The  judgments,  orders  and  pro- 
ceedings of  any  session  of  said  Court,  held  by  any  one  or 
more  of  the  Judges  of  said  Court  respectively,  shall  be 
equally  effectual  as  if  all  of  the  Judges  of  said  respective 
Courts  presided  at  such  session. 

Sec.  2.  The  Police  Court  of  the  City  and  County  of  San 
Francisco  shall  have  jurisdiction: 

First — Of  all  violations  of  city  ordinances,  or  orders  of 
the  Board  of  Supervisors  of  the  City  and  County  of  San 
Frandsco. 
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Second — Of  all  misdemeanors  punishable  by  fine  not  ex- 
ceeding one  thousand  dollars,  or  by  imprisonment  not  ex- 
ceeding one  year ;  or  by  both  such  fine  and  imprisonment. 

Third. — Of  all  examinations  of  felonies  committed  in  the 
City  and  County  of  San  Francisco. 

Fourth — Said  Court,  or  any  Judge  thereof,  shall  have 
the  same  powers  in  all  criminal  actions,  cases,  examina- 
tions, and  proceedings  as  are  now  or  hereafter  conferred 
by  law  upon  Justices  of  the  Peace. 

Sec.  3.  Proceedings  in  said  Court  shall  be  conducted  in 
conformity  with  the  laws  of  this  State  regulating  proceed- 
ings in  Justices'  and  Police  Courts,  and  appeals  to  the 
Superior  Courts. 

Ssc.  4.  No  person  except  a  licensed  attorney  of  the 
Superior  Court  of  this  State  shall  practice  law  in  said 
Court;  prodded,  however,  that  a  person  accused  of  crime 
shall  have  the  right  to  defend  himself. 

Sec.  5.  There  shall  be  appointed  for  each  of  the  depart- 
ments of  this  Court,  in  the  manner  now  provided  by  law, 
an  attorney,  whose  duty  it  shall  be  to  attend  to  the  pros- 
ecution of  all  cases  coming  before  the  department  for 
which  he  shall  have  been  appointed,  and  who  shall  receive 
a  salary  of  two  hundred  and  fifty  dollars  per  month. 
There  shall  also  be  appointed  by  each  of  the  prosecuting 
attorneys  aforesaid  a  clerk,  who  shall  receive  a  salary  of 
one  hundred  and  twenty-five  dollars. per  month,  whose 
duty  it  shall  be  to  be  in  attendance  in  the  office  of  the 
Prosecuting  Attorney  from  nine  o'clock  a.  m.  to  twelve 
o'clock  M. ,  and  from  two  o'clock  p.  m.  to  four  o'clock  p.  m. 
(Sundays  and  legal  holidays  excepted),  for  the  transac- 
tion of  the  business  of  the  office. 

Sec.  6.  There  shall  be  appointed  a  Clerk  for  each  de- 
partment of  this  Court,  in  the  manner  now  provided  by 
law,  who  shall  receive  a  salary  of  two  hundred  dollars  per 
month,  who  shall  transact  the  business  of  Clerk  of  said 
Court  as  provided  by  law. 

Sec.  7.    There  shall  be  appointed  by  the  Judge  of  ea^h 
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department  of  said  Court  a  suitable  person  to  act  as  Bafl- 
iff,  who  shall  receive  a  salary  of  one  hundred  dollars  per 
month. 

Sbc.  8.  There  shall  be  appointed  by  the  Judge  of  each 
department  of  said  Court  a  Stenographer,  who  shall  re- 
ceive for  his  services  the  pay  now  allowed  by  law. 

Sec.  9.  The  Chief  of  Police  shall  appoint  one  or  more 
police  officers  to  attend  constantly  each  department  of 
said  Court,  to  execute  the  orders  and  process  of  said 
Court. 

Sec.  10.  All  fines  and  forfeitures  imposed  by  said 
Court  shall  be  paid  into  the  treasury  of  said  city  and 
county  by  the  Clerk  of  each  department  once  a  week ; 
the  Clerk,  at  the  time  of  making  such  payment,  filing 
with  the  City  and  County  Auditor  a  sworn  affidavit  that 
his  return  to  the  City  and  County  Treasurer  was  a  correct 
statement  of  all  fines  and  forfeitures  collected  by  him  dar- 
ing the  preceding  week. 

Sec.  11.  Nothing  in  this  Act  shall  be  construed  as 
affecting  the  two  Judges  at  present  acting  as  Police  Judg- 
es in  the  City  and  County  of  San  Francisco ;  but  they 
shall,  immediately  after  the  passage  of  this  Act,  become 
Judges  of  the  Police  Court  of  the  City  and  County  of  San 
Francisco,  and  hold  office  for  the  length  of  time  for  which 
they  have  been  elected.  Within  thirty  days  after  the  pass- 
age of  this  Act,  the  Governor  of  the  State  of  California 
shall  appoint  a  suitable  person  to  act  as  Judge  of  the  Po- 
lice Court  of  the  City  and  County  of  San  Francisco,  who 
shall  hold  office  until  the  first  Monday  in  January,  eigh- 
teen hundred  and  ninety-one,  and  he,  together  with  two 
Judges  aforesaid,  shall  constitute  the  Police  Court  of  the 
City  and  County  of  San  Francisco  until  their  successors 
are  elected  and  qualified  according  to  law.  The  salary  of 
each  of  the  Judges  of  said  Court  shall  be  the  same  as  that 
nowapid  the  Judge  of  "  The  Police  Judge's  Court  of  the 
City  and  County  of  San  Francisco/' 
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Sec.  12.  All  salaries  mentioued  in  this  Act  shall  be 
paid  in  the  same  manner  that  the  salaries  of  the  other  city 
and  connty  officers  are  paid. 

Ssc.  13.  All  Acta  and  parts  of  Acts  that  are  in  conflict 
with  the  provisions  of  this  Act  are  hereby  repealed. 

Sec.  14.  This  Act  shall  take  effect  from  and  after  its 
passage.    [Approved  March  5, 1889.] 
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for  abortion,  817. 

SeePcBUOATiOEr. 
Ai&dftTit— voluntary,  151, 152. 

entitUng.  14(n,  1460,  1668. 

for  cbanke  of  T|nae,  1084. 

for  examln&tion'on  pommifl|ion»  1862. 
Afflnnation— See  Oath. 
Aidin 


Amniementa— certain,  jprobibited  on  Snndi^.  299. 
Amnaementii  plaoea  of--See  Thbatbbs. 
Antmala— putting  dead  in  atreeta,' eto.,  874i 
poiaoning)  50&  - 
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AnSmalt— Con^intMd. 

miling,  maimiiig,  etc.,  $  59T« 
ornelty  to— see  Statutbs,  p.  717. 
preventing  omeltj,  aots  contintifid  in  foroe^  sdbdiviiiaii 
4,  ^  23. 

baying  glandera<  400;  401. 
jLsswer— to  articles  of  impenchamiti  743. 

to  arraignment,  990. 
See  Plea.  . 
Apothecary— omittixig  to  or  wroQi^ftUIy  labeling  diagi,  380. 
Appeal— how  taken  on  Judgment  ol  removal  firom  omoe,  2?0« 

whomaytibke,  1235. 

parties,  now  designaied  on,  1236. 

when  may  be  taken  by  defendant,  1237. 

when  may  be  taken  by  the  people,  1288. 

when  taken,  1239, 1466. 

how  taken,  1240, 1467. 

notice  of,  how  served,  1241. 

effect  of,  by  the  people,  1243, 

effect  of,  by  defendant,  1248. 

duty  of  clerks  upon,  1246. 

certificate  of  appellate  Oonrt  to  be  filed,  1248, 

duly  of  sheriff  thereon,  1244. 

to  restore  the  defendant,  1245. 

dismissal  of,  for  irregolarity,  1248. 

dismissal  of,  for  Want  of  retom,  1249. 

when  to  be  heard  and  determined,  1252.  ■   "^ 

argument  of,  1253. 

number  of  counsel  to  be  beard  ohi  1254. 

appearance  of  defendant  not  necessary  oUr  1255* ' 

judgment  on,  1258. 

what  may  be  reviewed  on,  1259. 

power  ot  appellate  Court  on,  1260. 

where  new  trial  to  be  had  on,  1261, 1469. 

baU  on,  1273, 1291. 

statement  on,  1468. 

proceedings,  if  dismissed,  1470. 

quaiificaiions,  and  ^ow  {>ut  in,  1292. 
Appearance^of  defendant  on  impeachment,  742. 

of  defendant  to  answer  accusation,  761. 

of  defendant  for  arraignment,  977. 

of  defendant  on  trial.  1043. 

of  defendant  when  jury  renders  verdict,  1148.    ' 

of  defendant  on  appeal  not  required,  1255. 

of  corporuxions  to  answer  cba^e,  1396. 
Appellate  court— presence  of  defendant  not  required  in«  1258* 

Judgment  oi,  1258.  1260. 

judgment  of,  how  entered  and  remitted,  1264. 

when  jurisdiction  of,  ceases,  1265.  •  >     -         ■  -* 


Ai^^tment — bnying,  to  oEBoe,  }  73. 

receiTing  ronard  for,  71. 
ApprenUOM— siiliDt;  to  i^eaett,  uid  harboring,  Uti. 
Aqa«dnrt»—dostrojmg;  or  injuring,  607. 
Arbiaktot — improper  attempU  to  iMuauoei  w, 

miwoliduct  of,  Sfi. 
ArgwDaiit— tojon,  109S. 

on  appeil.  ilSi. 
»— htving  nnlMrfnl  pwtnwinn  of,  US, 

■amiwlute,  ua. 

I— de^eiLUT. 

wmeAhfp  of  tha  bnlldllLg,  IBS. 
degraei  qT,  4S8, 451. 
paniahmenl  of,  455. 
''bocning"  defined,  m. 
Amlnmant— of  deftmduit,  vhsn  Indletment  or  InteiMlkB' 
flled.  876. 
defendkot,  irben  to  be  preaent  at,  977. 
irfnca(tad7,niDBtbB  produced,  9TS. 
if  dlKlursed,  bench  vuT&nttoisaiie,  STBl 
most  be  informed  of  his  righta  on,  987. 
how  nude,  988. 

pTaoMdingioii,In«wtiin<iaBe,  989. 
finw  illoind,  and  bow  dafwdant  mi^  *anNr,80fc' 


bownudaaadirhatnstnintillowed,  8SB. 

brp«M«oEBoen,  S3& 

I^pritatoperton^  837. 

miglilntea  nuty  order.  8S& 

pwioai  nuking,  ttu^iDnimon  ltd,  S39l 

vhMi  m»  be  nude,  SU. 

lio«iiuc&,  BU. 

If  nBdeonwBTrut,Itvnutboiboira,  813 


WMpon*  mijr  be  Uben  itam  penon  ■ 
datj  of  priTala  person  nuking,  847. 

dtl^  of  offloer  making,  vith  m ' 

~'- 1e  with  irtnont,  819. 


d  0017  i^TOd  t>r,  851. 
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See  Wabbast  of  Abbbst. 
Arreft  of  Judnnent^-motion  in,  defined  and  when  made, 
6$  1185,  1450. 

court  may  cause,  without  motion,  1186. 

effect  of,  1187. 

ffrounds  of  motion  in,  in  Justice'^  Conrt,  1452. 
Artesian  Wells— waste  of  water  from,  see  Statutes,  p.  728 
Assanlt^by  public  officer  under  color  of  authority,  149. 

with  intent  to  kill,  217. 

with  intent  to  commit  rape,  robbery,  etc.,  220. 

with  intent  to  commit  other  felonies,  221. 

by  administering  drugs,  222. 

defined,  240. 

punishment  of,  241. 

with  caustio  chemicals,  244, 

with  deadly  weapons,  245. 

haying  deadly  weapons  with  intent  to,  407. 

in  presence  of  court,  710. 
Assembly— see  Meetinos;  Unlawful  Asseublt. 
Assessment— false  statisment  as  to,  430. 
Assessor— refusing  to  give  list  of  properly  to,  429. 
Attempt— to  commit  crimes,  when  punishable,  663,  665. 

u)  commit  crimes,  bow  punishable,  664,  665. 
Attempts  to  Kill— by  poison,  216. 

by  assault  with  deadly  weapon,  217. 
Attendance— of  witnesses  may  be  compelled,  1826,  1330, 1513., 
Attorney— misconduct  by,  160.    ^*aA/.'t£  ?o</^tc---'<v  ^virrrCX 

buying  demands  in  suit,  161.  I  iT  ^^/ 

deienmng  certain  prosecutions,  162.      **    7  l-^ 

may  defend  himself,  163. 
See  Counsel. 
Anetioneer— unlawfully  acting  as,  486. 
Auctions— mock,  535. 
Author— see  Publisbeb. 
Bail— admission  to,  on  charge  of  misdemessior,  822. 

proceedings  on  taking,  823. 

when  not  given,  824. 

admission  to,  829, 1458,  862, 

certificate  of,  taken,  874. 

order  for,  on  commitment,  875. 

directions,  when  bailable,  982. 

proceedings  on  giving,  in  another  ecimty,  984. 

when  may  be  increased,  985. 

defendant  on,  when  appears  for  trial,  may  be  commit- 
ted, 1129. 

admission  to,  defined,  1268. 

taking  of,  1269. 

offenses  not  bailable,  1270. 

when  allowed  before  conviotiont  1271. 


W  SAIL— BDIOS 

liifl    fimtimiHf 

nrhen  allowed,  pending  appeaL  f  1272. 

nature  of  and  for  what  porpoflflg,  1278. 

before  conviction,  1273. 

ftftaroonyiction,  1273. 

when  matter  of  diacretion,  what  notice  to  be  glTen,  1274 

whai  aa^tratoa  may  admit  to,  1277. 

how  pni  in  and  form  of  nndertoking,  1278, 1287. 

gualifioationa  of,  1279, 1288, 1317. 
owtojttstify,  1280. 

on  allowaBca  of,  defendant  to  be  diaofaarged,  128L 

when  oflenae  is  capital,  1285. 

when  oflfenae  is  not  capital,  1281. 

on  habeas  corpus,  1280. 

form  of  ondertalong,  on  habeas  corpoa,  1287. 

iseoommitment,  in  what  oases,  1310. 

on  appeal.  1291«  1292. 

deposit  instead  of,  1295,  1296,  1297. 

may  surrender  defendant,  IdiOO. 

increase  or  rednotioB  of,  1289. 

on  order  for  recommitment,  by  whom  taiken,  18ISb 
.  form  of  undertaking,  1316. 

when  eionetated,  1371. 

writ  for  the  purpose  of  taking,  1490. 

Judge  may  take,  1491. 

admitting  fugitSres  from  Justice  to,  1562. 
See  Beoobitt. 
Bakn— see  8uia>AT.   BUUuies,  p.  746. 
Ballast— throwing<oferbeard  in  harbors,  etc,  618. 
Ballotft— altering,  changing,  destroying,  etc,  45, 48^ 

Bee  ELBonov. 
Ballot  Box— see  Euaoauu 
Barber— see  Buhdat. 
Barratry— defined,  158. 

wnat  proof  required,  159. 
Battery-Defined,  2€L 

punishment  of,  248. 
Bawdy  House— keeping  or  feaiding  In,  8tS 

Bee  Iix-Famb. 
BaaeoDi— removing,  609. 

mooring  vessels  to*  614 
Beggins— see 'Child. 
Baneh  warrant— wlien  must  iasne,  988, 979. 

by  whom  and  how  issaed,  9M»  980. 

form  of,  935,  981. 

servioe  of,  986,  983. 

direction  in,  if  offense  is  bailable,  988. 

when  must  issue  after  Judgment,  1196. 

form  of,  UBT.    . 


n 


BENGS  WAB8A2IT — BSZDOS.  769- 

Bencili  Warrant— Con^niMd. 

service  of,  6 1198. 
Batting— on  eXectioiis,  60. 
Biaa— of  officer  summonixiflf  jury,  1064. 

ground  of  challenge  for  implied,  1074 
trial  for  actual,  1084. 
ttgamy— defined,  281,  282. 
punishment  of,  283. 
Jurisdiction  of  indictment  for,  785. 
evidence  on  trial  for,  1106. 
Bill— making  or  uttering  fictitious,  476. 

presenting  false,  to  public  officer  for  payment,  72. 
altering  draft  of,  in  ijegudature,  83. 
altering  enrolled  copy  of,  84. 
Bill  of  Exceptions— in  what  cases  may  be  taken»  1170. 
when  to  bo  settled  and  signed,  1171. 
what  to  contain,  1175. 
proceedings  in,  settlement  of,  1174. 
See  EzoEPnoNS, 
mi  of  lading— <le8troving,  855. 
making  false,  641. 
issuing  fictitious,  577. 
erroneous,  issued  in  good  faith,  579. 
issued  by  warehouse,  must  be  canceled,  when,  582« 
Birdi— killing,  trapping,  etc.,  in  cemeteries,  598. 

killing  mocking  birds,  act  of  1872,  note  to,  626. 
See  Oamb  Laws,  from  section  626  to  627. 
Birth  of  Ohlld— fhtudulent  pretenses  as  to,  156. 
Boilera— see  Steauboats,  349. 
Bonda— forgery  of,  470. 

Bee  SEcuBrrr;  Bail. 
Boaka— obscene,  etc.,  from  section  811  to  816. 

See  Publication. 
Braada— altering  or  defacing,  357. 
Bribary— of  members  of  legislative  caacuses,  67. 
of  execuvtie  officers,  G7. 
of  members  of  the  Legislature,  85,  86. 
of  Jurors,  Judicial  officers,  referees,  etc,  92. 
of  witnesses,  137, 138. 
of  certain  Officers,  165. 
of  telegraph  operator,  641. 
BribaB--defioed,  7. 

asking  or  receiving,  68. 
Bridge— maintaining,  unlawfully,  385. 
fast  riding  or  driving  on,  388. 
crossing  toll,  withoulpaying,  889« 
ii^ury  to  railroad,  687. 
injury  to,  588. 
bummg,  600. 

rsHAL  APPmrDiXw-65. 
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Bridge— ^ORfiniMd. 

destroying  or  injuring,  $  607. 
Bofmry—- See  Cboob  aqaisbt  Natobx. 
Biulcttng->what  deemed,  in  burgUu^,  466. 

lotting,  for  lottery  purposes,  826. 

defined,  i48. 

«Mnhabited,"  defined,  449. 

ownerahip  of,  in  case  of  arson,  452. 

burning,  not  subject  of  arson,  600. 

using  gunpowder  in  destroyiiig  or  ix^oring,  601. 
Bnoyi— removing,  609. 

mooring  vessels  to,  614. 
BuoTs  and  Beacons— protection  of,  see  Statutis,  p.  721. 
Burden  of  Proof— when,  shifts  on  trial  for  murder,  1105. 
Burglary— defined,  459. 

degrees  of,  4C0. 

penalty  for,  461. 

Laving  burglars'  tools  lyith  intent  to  commit,  466. 

Jurisdiction  of  indictment  for,  in  certain  cases*  786b 
Burglars'  Toola— having,  in  possession,  466. 
Bunal— see  Dead  Body;  Imtebjoeht. 
Burning—defined,  451. 

building  not  subject  to  arson,  600. 

bridge,  600. 
Butter— fraud  in  sale  of,  see  Statutes,  p.  761. 
Buyinff  Demands— in  suit,  by  attorney,  161. 
Calenoar— to  be  prepared  by  clerk  of  court,  1047. 

order  of,  disponing  of^  issues  on,  1048. 
Camp  Meeting— selling  liquors  at,  804, 805. 
Canal— see  Wateb,  592,  607. 
Candy— Adulteration  of,  401. 
Capitol— keeping  liquor  in,  162. 

sale  of  in,  see  Statutes,  p.  746. 
Carcass— see  Nuisance,  874. 
Cards— see  OAMBLcra,  832. 
Carnal— procuring  intercourse,  266. 

abuse  of  children,  2G7. 
Carriers— refusing  to  receive  passengers,  86S. 
Cars— running  freight,  before  passenger,  892. 

See  Railboads. 
Casks — ^refilling,  bearing  trade  marks,  854. 
Cemeteries — defacing  tombs,  etc.,  in,  296. 

killing  birds  in,  698. 
Certificate— given  falsely  by  public  officers,  167. 

of  magistrates,  on  depositions,  1394. 
Challenge— grand  Juror,  acting  after  it  has  been  allowed*  164, 

to  panel  or  individual  grand  juror,  894. 

cause  of,  to  panel  of  grand  Jury,  895. 

cause  of,  to  grand  Juror,  896. 
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Challenge— Contmijgd. 

manner  of  taking  and  trying,  $  897. 

decufion  upon,  b98. 

e£fecfe  of  allowing,  to  grand  jniy  panel,  899. 

effect  of  allowing,  to  grand  juror,  900. 

objections  to  grand  jury  can  only  be  taken  by,  901. 

definition  and  division  of,  1055. 

defendants  must  join  in,  1056. 

to  panel  defined,  1058. 

to  panel,  upon  what  founded,  1059. 

to  panel,  wnen  and  bow  taken,  1060. 

if  sufficiencv  of,  denit^d,  adverse  party  may  except,  1061* 

if  OTerruled,  court  may  allow  denial,  1062. 

denial  of,  how  made  and  trial  of,  1063. 

who  may  be  examined  on  trial  of  ,  1063. 

for  bias,  when  juiy  is  summoned  but  not  drawn,  106i. 

if  allowed,  jury  to  be  diiicbarged,  1065. 

defendant  to  be  informed  of  his  right  to,  1066. 

to  individnal  Jurors,  kinds  of,  1067. 

when  taken,  1068. 

peremptory,  what  and  how  taken,  1069. 

number  ol  peremptory,  allowed,  1070. 

for  cause,  definition  and  kinds  of,  1071. 

general  causes  of,  1072. 

particular  causes  of,  1073. 

for  implied  bias,  ground  of,  1074. 

exemption  not  a  ground  of,  1075. 

causes  of,  how  stated,  1076. 

how  tried,  1078. 

triers  of,  how  appointed,  1079.   [Bepealed.] 

oath  of  triers  of,  1080.    [Repealed.  J 

juror  as  witness  on,  1081. 

rules  of  evidence  On  trials  of,  1082. 

how  determined  and  entered,  1083. 

for  actual  bias,  instructions  to  triers  of,  1084.  [  Bepealed^ 

verdict  of  triers  of,  and  its  efiect,  1085.    [Bepeaied.] 

first  by  defendant  and  then  by  the  people,  1086. 

order  of,  1087. 

peremptory,  may  be  taken,  when,  1088. 

minutes  ot,  to  bo  entered  in  judg^nt.  1207. 
Challenge— see  DxTEii ;  Prize  Fight. 
Champerty— see  Buyinq  D£BiAKDa. 
Change  of  Venue— see  Yemub. 
Charge— of  court  to  grand  juiy,  905. 

of  court  to  trial  jury,  1127. 

of  court  to  jury  on  trial  of  question  of  insanily,  1869. 

overcharge  by  railroad  officer,  525. 
Cheat — conspiracy  to,  182. 

offenses  by  a  cheat,  from  section  528  to  535. 


CiMdk— forgery  of.  &  470. 

making  or  uttering  fiotitioiiB,  476. 
CBwMfr— fraud  in  sale  of,  see  SriTtnEB,  n.  761. 
CUld--inoapAblo  of  oommitting  crime,  26. 

false  pretenses  as  to  birth  of,  156. 

•ubsUtnting  one,  for  another,  157. 

omitting  to  provide  with  necessities,  270. 

emploTment  of,  in  mendicant  liiuinieBS,  272. 

deserting,  784. 

carnal  abuse  of^  267. 

see  OHiLDBXir. 
Child  Staaling— penalty  for,  278. 

Jurisdioaon  of  indictment  for,  784. 
Children— educational  rights  of,  see  SiATcm,  p.  72L 

cruelty  to,  see  HTATunes,  p.  726. 

admission  to  saloons,  etc,  see  SrATirnEB,  p.  782. 

destitute,  wandering,  or  mendicant,  see  B7eATUTBB,p.783. 
OllBHie    bringing  into  the  State,  174. 

iU-fame,  houses  of,  acts  continued  in  force*  sobdhr.  7, 23. 

corporations  not  to  employ,  178, 179. 

employment  of,  a  nuademeanor,  179. 
Cities  and  Counties— consolidating  acts  continued,  sub.  2>  2S. 
Civil  Death— of  convict,  673. 
Civil  Semedies— preserved,  9. 
Civil  Bights— of  convict  suspended,  673. 

limitation  on  same,  674. 
derki— embezzlement  by,  608. 

to  prepare  calendar  of  issues,  1047. 

to  record  with  Judgment,  what,  1207. 

duty  of,  on  appeal,  1244. 

of  State  Prison,  duty  of,  1578. 
Ooda— when  takes  efEtet,  2. 

not  retroactive,  3. 

construction  of,  4. 

effect  of,  on  past  offonses,  6, 6. 

same  construed,  section  4478  to  4484. 

publication  of.  4494. 
Co- Defendants— must  unite  in  challenge,  1056. 

as  witnesses,  1099. 
Coercion — married  women,  26. 
Cohabitation— in  adultery,  see  Stahtebs,  p.  714. 
Coin— counterfeiting,  477. 

possessing  or  receiving  counterfeit,  479. 
CoUiiloas— deatii  firom,  868. 
Commission— examination  of  witnesses  on,  1840* 

defined,  1351. 

directions  as  to  retom  of,  1356. 

how  executed,  1357. 

lu>w  returned,  1358, 1359. 
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when  and  how  filed,  $1860. 

to  be  open  for  inspection,  1361« 
Onmiiilment— Ob  postponement  of  oxMnlnatiou,  862. 

form  of,  863,  877. 

when  and  how  made,  872. 

order  for,  878. 

order  for  bail  on,  875. 

how  made  and  to  whom  deUvered*  878. 

recommitted,  when,  1188,  1310. 

to  asylum,  when  insane,  1370. 

of  fugitives  from  justice,  1550, 1551. 
Ctoninwn  Barratry-nsee  Babbatbt. 
Oommon  Oarriert— 4ee  Cabbiebs. 

OomTnon  Law— rule  of  strict  constmotion  not  applicablo,  4. 
Ctommiinieation— priyileged,  256. 

unauthorized,  with  convicts,  171. 
Gommntation  of  Sentence— power  of  Qovemor  to  gran^  1417. 

prisoners  may  earn,  1590, 1591. 
See  Cbediib. 
Oomplainant--defined,  806. 

of  tiireatened  ofifense  most  be  examined,  702. 

on  application  for  search  warrant,  1526. 
Gomplaint--before  magistrate,  701. 

before  Justice's  and  police  court,  1426. 
See  AcouBATioN. 
Oomponnding  Crimes— penalty  for,  158, 
Compromise— of  certain  offenses,  may  be  made,  1377, 1879. 

to  be  bv  permission  of  the  court,  1378. 

order  thereon  bar  to  another  prosecution,  1878. 
OompuUion— see  Ddbess. 

Conanct  of  Jury— after  cause  submitted,  from  sec.  1135  to  114Si 
Conscience— crimes  against,  from  section  299  to  307. 
OonseioiisBesi— act  committed  without,  26. 
Compiraey— criminal,  defined  and  punished,  182. 

none  other  punishable  criminally,  183. 

overt  act,  when  necessary,  184. 

evidence  on  trial  for,  1104. 
CoBftable— purchasing  judgment,  97. 

Buffermg  prisoner  to  escape,  108. 

refusing  to  arrest  or  receive  accused  parties,  142» 

Bee  PfiAGB  OVFIGEB. 

Ouutf  Qction—  of  code,  4. 

of  terms  used  in  this  code,  7. 

Bee  Bulb,  etc.,  section  4478  to  4484. 

of  act  establishing  this  code,  24. 
Contempt— when  criminal,  166. 

how  punishable.  657. 

courts  of  jufltioe  to  punish  for,  12. 


TT4  OORXBraAHOB— ooikhssb's  zhquxsv* 

ObkUaiuiim— see  Postpohskert. 

OaoMUer-- Tiolating  State  Bowd  of  Examisfics  laivs,  f  441« 

keeping  false  accotrnts,  etc.,  iSA, 
O0Bf*jiJW6f— foi^genrof,  470. 

naadnlent,  631. 
OoiiTiflt-^tiiaathoiized  conmniiiiGatian  with»  171. 

importing  foreign,  173. 

oiTil  rightB  of,  BiDBpended,  673. 

person  of,  protected,  676, 

may  earn  commntetk>n  of  senieiioe,  1590»  1591* 

oItU  death  of,  674. 

limitation  on>  670. 

forfeitores  by,  677. 

when  term  of  impriflomnieiit  oommenoeBy  670^ 

imprisoned  for  lira,  671. 

fine  may  be  added,  672. 

when  insane,  1221, 1224. 

when  eneiente,  1225, 1226. 

transportation  to  State  Prison,  1586. 

credits  for  eood  behavior,  1590. 

cost  of  trials  of,  see  Szatdtbb,  p.  746. 

stioa—foreign,  656. 

foreign,  for  former  offense,  668. 

no  person  to  be  ponished  escept  on  legal,  681. 

how  obtained,  ow. 

on  impeachment,  746. 

of  pnoUo  ofiQicers,  remoyal,  760. 

^noefois,  in  certain  case,  hax  to  indictm«i^  793, 794. 

of  higher  offense,  efieot  of,  1023. 

when  doubt  exists  as  to  degree,  1097. 

on  uncorroborated  testimony  of  accomplice,  llll. 

of  lesser  offense,  or  attempt*  1158. 

proceedings  upon  general  yerdict  of,  1165, 1445. 

f»roof  of  autrefois  in  mitigation,  etc.,  of  ponisiunent^  1201 
adgmenton,  1207. 

of  corporations,  1397. 

previous,  how  pleaded,  696. 

previous,  to  be  found  in  Terdict,  1156L 
Qnraner— duties  of,  1510, 1517. 
Osroner'f  Inquest— proceedings  on,  1510. 

jurors  to  be  sworn,  1511. 

witnesses  to  be  summoned,  1512. 

witnesses  compelled  to  attend,  1513L 

verdict  of  jury,  1514. 

testimony  in  writing,  where  filed,  IfilSw 

exceptions,  1516. 

coroner  to  issue  warrant,  1517. 

form  of  warrant,  1618. 

warrant,  how  served,  1519. 
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CSoroiiieT'B  Jury— aee  Coboveb's  Inquest;  Jitbt. 
Corporati(m8--bribing  trustees  of,  ^  165. 

embezzlement  by  offioers  of,  501. 

frauds  in  subscription  of  stock  of,  557. 

frauds  in  organization  or  increasing  capital,  658. 

nnautliorizeu  use  of  names  in  prospectus,  559. 

misconduct  of  directors  of  stock,  o60. 

officer  of  savings  bank  overdrawing  account,  561. 

fhiuds  in  keeping  accounts,  563. 

jkiblishing  false  reports  of  condition,  564. 

must  permit  insx)ection  of  books,  565. 

railway,  contracting  debt  bevond  its  means,  566. 

debt  so  contracted  not  invaud,  567. 

director  of,  presumed  to  know  its  condition,  568. 

director  of,  at  meeting,  when  presumed  to  assent,  569. 

director  of,  when  absent^  when  presumed  to  assent,  570. 

foreign,  571. 

director  of,  defined,  572. 

proceedings  against  1390. 

summons  on,  1390. 

form  of  summons,  1391. 

summons,  how  and  when  served  on,  1392. 

examination  of  charge  against,  1393. 

grand  jury,  to  investigate  chwrge  against,  1396. 

appearance  and  plea,  1396. 

£(ne  on  conviction,  how  collected,  1397. 

acts  for  organization,  not  repealed  but  continaed  in 
force,  subdivision  1,  23. 

misrepresentation  of  officers  of,  see  Statctis,  p.  731« 

tax  on,  transfer  of  stock,  see  Szatutes,  p,  738. 
OorpM— see  Dead  Body. 
Oarmpfly— defined,  7. 
Oostt— order  for  prosecutor  to  pay,  1447. 

when  prosecutor  to  pay,  1^. 
Gounsel— rigiit  of  defendant  as  regards,  858, 859. 

number  of,  to  argue  to  jury,  1095. 

number  of,  to  argue  on  appeal,  1264. 
Bee  Attobnet. 
Counterfeiting— coin,  bullion,  etc.,  477. 

punishment  of,  478. 

possession  or  receiving  counterfeit  coin,  479. 

making  or  possessing  dies  or  plates  for,  480. 

trade  marks,  350. 

quicksilver  stamps,  366. 

railroad  ticket,  etc.,  ^1 
Cdntinuance— when  and  how  ordered,  1883. 
County  Court— appeals  to,  1466. 

See  (Joubt;  Appellate  Goxtbt. 
County  Jailfr— by  whom  kept  and  for  what  used,  1697. 


7^^  oaumr  jails— obimbs. 

fknatj  ItXlB—OofdinuedL 

rooms  required  in,  {  1698. 

vriMnera  to  be  dawified  in,  1599. 

sheriff  to  receive  United  Statee  priBQnem,  IGQl. 

keeper  of,  answerable  for  keeping  U.  S.  prisonerB,  16Q2* 

prisoners  conunitted  most  be  coimned,  1600. 

of  oontigaous  county,  when  may  be  nsed,  1603. 

of  contiguons  county,  when  to  cease  to  be  used,  1605. 

prisoners  to  be  returned  to  proper  county,  1606. 

prisoners  may  be  xemoyed  in  case  of  fire  or  pestileiioet 
1607,  16(fe. 

gnard  for,  1610. 

sheriff  to  receive  sll  persons  duly  committed.  1611. 

prisoners,  when  not  to  be  received,  ^612. 

prisoners  in,  required  to  labor,  1613. 

roles  and  regulations  therefor,  1614. 

See  Jails;  Jaileb;  Esepeb:  S^ebzw. 
Oonatj  Jttdffo— indictment  against,  where  transmitted,  1089. 

Bee  Maoistbatb. 
Orart— criminal,  contempt  of,  166. 

assault  in  presence  of,  710. 

charge  of,  to  grand  Jury,  905. 

authority  of,  on  removal  of  action,  1038. 

when  has  not  Jurisdiction,  mav  discharge  jury,  UtSL 

proceedings  in  such  cases,  1113, 1114. 

to  decide  questions  of  law,  1124, 1126. 

charge  of,  to  jury,  1127. 

may  adjourn  from  time  to  time  when  Jury  is  oat,  1142. 

when  may  order  reconsideration  of  verdict,  1160. 

may  arrest  Jud^ent  without  motion,  1186. 

when  to  determine  degree  of  crime,  1192. 

may  make  summary  inquiry  for  xnitigation,  etc.,  of  pan* 

ishment,  1203. 

charge  of,  to  Jury,  on  trial ;  insanity,  1369. 

when  may  order  dismissal  of  action,  1382,  1384. 

police.  No.  2,  of  San  Francisco,  see  Statutes,  p.  760. 
See  Afpeulatb  Coubt  ;  Couktt  Ooubt  ;  9oaaaaf 
Coubt;  Policb  Coubt. 
Oovrts-IIartial— authority  of,  preserved,  U. 
Crsditon— attempting  to  aefraud,  154. 
Credits— for  gooa  behavior  of  prisoners,  allowed,  1590, 159L 

how  forfeited,  1591. 
See  CouMUTATioN  OF  SximsNCB,  Statutb. 
Grime  Against  Nature— assault  with  intent  to  commit,  220, 

punishment  of,  286. 

penetration  sufficient  to  complete,  287. 
Grimes— defined,  15. 

how  divided,  16. 

mnst^be  unity  of  act  and  intent,  20« 
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Crimef— Con^nued. 

who  are  capal>le  of  committiiig,  $  26, . 

oompoimding,  15S. 

canspimcy  to  ooininii»  182. 

attempta  to  commifc,  663,  664,  665. 

no  ono  ponisbablo  for,  except  on  conTiotion,  681^ 

how  prosecuted,  682. 

restraint  allowed  of  x>er8on  charged  with,  688. 

lawful  resistance  to  commission  of,  692,  693,  694. 

prevention  of  ,  697. 

Inxisdiction  of,  committed  in  the  state,  777. 

Juxisdiotion  of,  commenced  ont  of,  and  completed  in  the 

state,  77d. 
;  nrisdiction  of,  committed  partly  in  two  counties,  781. 
.  nrisdiction  of,  committed  on  boundary  line,  etc,  782* 
,  nrisdiction  of,  committed  on  a  vessel,  783, 
,  ury  to  find  degree  of,  1157. 
certain,  msLY  be  compromised,  1877. 

See  fELOXT ;   MISDEUEANOB. 

GKlmiaal  Action— defined,  683. 

how  prosecuted,  684. 

party  prosecuted,  how  known,  685. 

rights  of  defendant  in,  686. 

no  person  to  be  a  witness  against  himself,  688. 

limitation  of,  799,  800,  801,  802. 

removal  of,  before  trial,  1033. 

application  for  removal  of,  1034. 

application  for  removal,  when  granted,  1035. 

rules  of  evidence  in,  1102. 

who  may  be  witnesses  in,  1320,  1321,  1322,  1328, 

disroiftsal  of,  1382. 
See  Tbial. 
Oropi— injuries  to  standing,  604.  , 

QnAltr  to  Animals— «ee  Btatutes,  p.  717. 

to  children,  see  Statutes,  p.  726. 
CaMe  Air— see  Statutes,  p.  726. 
Damages— civil  remedy  for,  9. 
Bams— injuring  or  destroying,  607. 
Dead— -see  Statutes;  Dibintemnt;  p.  748. 
Dead  Body— unlawful  mutilation  or  removal  of,  290. 

unlawful  removal  of,  for  dissection,  291. 
'*•  who  are  charged  witlx  burving,  292. 

punishment  for  omitting  to  bury,  293. 

who  is  entided  to  custody  of,  294. 

arresting  or  attaching,  295. 
BeadlT  Weapons— exhibiting  in  a  rude  manner,  417. 

having  in  possession  with  intent  to  assault,  467* 

may  be  taken  from  person  arrested,  846. 
See  A88AULT. 
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Ptith   nt  party  injnred  in  murder,  $  191. 

wammt  of  execution  on  Judgment  of,  1217. 

dutieB  of  judges  on  passing  sentence  of,  1218. 

duty  of  governor  on  receivmg  copy  of  judgment  of,  1219. 

aenience,  when  suspended,  1220. 

aentence  in  force  but  not  executed,  1227. 

punishment  of,  how  inflicted,  1228. 

punishment,  when  to  take  place  and  who  pieeent  at^  1229. 

from  explosion,  868. 

fhmi  coUision,  869. 

from  mischievous  animal,  899. 

civil,  of  convict,  67i. 

Judgment  of,  8U]^)6nded  only  by  order  of  Supreme  Court 
or  Judse  thereof,  1243. 

when  convict  insane,  sections  1221  to  1224. 

when  convict  "enciente,"  1225,  1226. 
Baath  Warrant--on  Judgment  of  death,  1217. 

return  upon,  tttter  execution,  1230. 
2>abt— certain,  lUegallv  contracted,  not  invalid,  667. 

evidence  of,  subject  of  embezzlement,  610. 
Debtor— fraudulently  concealing  his  property,  15i. 
Deceiving— witness,  138. 
Defaeta— m  indictments,  900. 

in  form  of  writ  of  habeas  corpus,  1495. 
Defendant— fraudulently  concealing  his  property,  155. 

party  prosecuted  known  as,  Ga5, 

rights  of,  in  criminal  action,  686. 

not  to  be  unnecessarily  restrained  before  conviction,  688. 

not  to  be  witness  a^fainst  himself,  688. 
OiT  luPEACHMEMT— eervioe  on,  on  impeachment  trial,  740, 741. 

proceedings  against,  on  failure  to  appear,  742. 

may,  after  appearance,  answer  or  demur,  743. 

if  demurrer  overruled,  must  answer,  744. 
Oar  TniALS  fob  Bemovaii  fboh  Office— service  on,  760. 

failing  to  appear,  proceedings  against,  761. 

may  demur  or  deny  the  accusation,  762. 

form  of  objection,  763. 

manner  of  denial,  764. 

if  objections  overruled,  must  answer,  765. 

proceedings,  if  pleads  guilty,  refuses  to  answer,  or  de- 
nies, 766. 
Iv  Cezmznai.  Actiokb— on  arrest,  must  be  taken  before  what 
magistrate,  821,  822,  824. 

admission  to  bail,  822,  829,  862. 

must  be  taken  before  magistrate  immediatelj,  826. 

where  is  taken  betore  another  magistrate,  826. 

must  be  informed  of  charge  and  his  rights,  858. 

mufit  bo  allowed  time  to  procure  counsel,  859. 

examination  of,  when  to  proceed,  860* 
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PefflBflawt— Cofrtimietf. 

when  to  be  committed  for  ezamination  or  discbarged  ta 
baU,  (862. 

depGBition  must  be  vead  to,  863. 

witDeBses  must  be  examined  in  preeeooe  of,  869. 

may  prodnce  iritnetases,  866. 

when  and  how  discharged,  871. 

when  and  how  committed,  872. 

when  idictment  is  found  and  he  not  in  onstodyt  ^MS. 

name  of,  in  indictment,  963. 

most  be  arraigned,  where,  976. 

preeence  at  arraignment,  977. 

most  be  allowed  time  to  answer,  990. 

may  show  all  facts  tending  to  defense,  1020. 

refasing  to  plead,  1024. 

presence  of,  when  necessary  on  trial,  1043. 

entitled  to  two  days  to  prepare  for  trial,  10^. 

when  there  are  seyeral,  tney  cannot  sever  in  challeng- 
ing, 1066. 

mnst  be  informed  of  his  right  to  challenge,  1066. 

presumption  of  innocence  of,  1096. 

reasonable  doubt  as  to  guilt  of,  1096, 1097. 

discharging  one  of  several,  before  verdict,  for  witness, 
1099,  1100. 

discharged,  when  action  does  not  constitute  offense,  1117. 

on  bail,  appears  for  trial,  may  be  committed,  1129. 

presence  of,  on  rendering  verdict,  114S. 

verdict  as  to  some,  and  another  trial  to  others,  1160. 

when  to  be  discharged  or  not,  on  verdict  of  acquittal,  1165t 

when  to  be  held  or  discharged,  1188. 

presence  of,  at  judgment,  1193. 

now  brought  before  court  for  Judgment,  1194,  119S. 

arrest  of,  1199. 

arraignment  for  Judgment,  1200. 

may  show  cause  whyjudgment  not  pronounced,  1201* 

in  what  cases  may  appeal,  1237. 

presence  of,  not  necessary  on  appeal,  1255. 

when  to  be  discharged  on  reverisal  of  judgment,  1262. 

sorrender  of,  by  bail,  1300. 

by  whom  arrested  for  purpose  of  surrender,  1301. 

as  witness,  1328. 

right  of,  to  conditional  examination  of  witnesses,  1836, 
1337. 

right  of,  to  examination  of  witnesses  on  commis8ion» 
1349,  1350. 

must  be  discharged,  if  action  discharged,  1384. 
.    when  may  be  searched  in  presence  of  maglstratcu-lC^^S* 

insanity  of,  1367-73, 
Befioitiona— of  terms  employed  in  the  code,  7. 
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DeflnttloBi    OontUmed, 

crime  and  oiSsDse,  $15. 

felony  and  mifldemeHior,  17. 
Dctemd— intent  to,  8, 
Pigrti  of  Orimo— reaeomUe  doabt  m  to,  1097. 

Jury  to  find,  1157. 

ooort  to  determine*  upon  plea  of  goilty,  1192.  , 

of  mnrder,  189. 

of  boiglary,  460. 
Demvivr— to  arddes  of  Impeachment,  743. 

if  toimpeachment,  overraled,  mnst  answer*  74^ 

to  accusation  against  officers,  762,  763. 

pleading  on  part  of  defendant,  1002. 

to  indictment,  when  put  in,  1003. 

gronnda  of,  1004. 

Eow  put  in,  and  its  form,  1005. 

when  heard,  1006. 

Judgment  on,  1007. 

when  allowed,  bar  to  another  prosecution,  1006. 

resubmission  of  case  to  grand  jury  after,  1009. 

when  defendant  discharged  on,  1009. 

if  disaUowed,  1011. 

when  grounds  of,  mnst  or  may  be  taken,  1012. 
Dtaial— of  accusation,  762. 

form  of,  768. 

manner  of,  764.  . 
Papoae    embraces  every  mode  of  written  statement,  7. 
Deposit— officer  receiving,  in  insolvent  bank,  562.  jBepesled.] 

instead  of  bail,  when  and  how  made,  1295. 12M. 

how  to  be  applied,  1297. 

when  forfeited,  how  disposed  of,  1306. 
])apOlltio&— ^hen  deemed  complete,  124. 

of  mformers  of  threatened  offensCi'  702. 

of  complainant,  811. 

such  must  contain  what,  812. 

must  be  read  to  defendant  on  examination,  864. 

in  cases  of  homicide,  869. 

by  whom  and  how  kept,  870. 

to  be  returned  to  court,  883, 941. 

of  witnesses,  on  conditional  examination,  1343. 

such  to  be  transmitted  to  rlerk,  1344. 

when  may  be  read  in  evidence,  1345  1362. 

of  imprisoned  witness,  1346. 

of  charges  against  conwrations,  1394. 

defectively  entitled,  1401. 

for  search  warrant,  to  contain  what^  1527* 

such  to  be  returned  to  county  court,  15ti.. 
-, ^        See  Examination  ok  Comossioir,  1349-62. 
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Betainer— nnlawfol,  $418. 

DiM— making  or  posseBsing,  for  counterfeiting,  480. 

Director— of  corporations,  defined,  572. 

See  CoBPOBATiONS. 
Bifehargd— one  of  several  defendants,  for  witness,  1099,  1100 

«Sect  of  such,  1101. 

of  jury  in  certain  cases,  1113,  1139,  1140, 1141, 1143. 

of  deiendant,  862,  8il,  11G4, 1188, 1262, 1384, 1487. 1488. 

of  fugitives  from  Juutico,  1555. 
2)iiea8e— -public  exposure  of  persons  afflicted  with  contagious* 

Biflftranohisement— of  legislator,  86. 

for  embezzlement*or  falsifying  accounts,  424, 614. 

fighting  duel,  228. 
DiSffoise— wearing  of,  185. 
Sismterment  of  Bodie»— see  Statdibs,  p.  743. 
Dismissal— of  charge  by  grand  jury,  eSBsct  of,  942. 

of  an  appeal,  1243,  1249. 

of  action,  when  may  occur,  1382. 

of  action  in  misdemeanor,  bar  to  anofber  proseoatiolu 
1387. 
Disorderly  House— keeping,  316. 
Dispersal— of  unlawful  assembly,  409,  410. 
Disposal— of  property  stolen  or  embezzled,  aeo.  1407  to  1413b 

of  fines  and  forfeitures,  1307,  1570. 

of  issues  on  calendar,  1048.   , 
District  Attorney— disclofiing  fact  of  indictment  found«  168. 

must  bring  action  on  undertaking,  712. 

proceedings  for  removal  of,  771. 

must  open  cause,  1093. 

if  £uls  to  attend  court,  it  may  appoint,  1130. 

duty  of,  on  an  inquisition,  1222. 

dismissal  of  action  on  application  of,  1385. 

duty  of,  when  fugitive  from  justice  arrested»  1654^ 
Distorbanoe— of  reli^ous  meetings,  802. 

of  lawful  meetmgs,  59. 

of  certain  public  meetings,  403, 

of  legislature,  82. 

of  court,  710. 

.  of  the  peace,  415. 
Dodket— of  justice  and  police  court,  how  kept,  1428. 
Documents— Seo  Wbitten  Instbumemt. 
Dogs— when  considered  as  properly,  491. 

See  Animals. 
Doab^*«s  to  guilt  of  defendant,  1096. 

as  to  degree  of  crime,  1097. 
Druggist— see  ApoTHECABr. 
Dnig»-administeriug  stupefying,  with  evil  intent,  222. 

apothecary  omitting  to  or  wrongfoUy  labeling,  880. 
P».  Cops.— 60. 
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•dolfteratiDg,  6  888. 
DnukeimaM— see  DraozxcuTioir. 
Pnel— defined,  22S. 

punishment  for  flgh^g,  with  fiirial  resalt,  228. 

ponishment  for  fighting,  or  challenge,  227. 

persons  fighting  disfranchised,  228. 

posting  for  not  fighting,  229. 

anty  of  officers  to  prevent,  230. 

leaving  State  to  evade  laws  sgainst^  2S1. 

-witnesses  to,  232, 780. 

in  certain  cases,  jorisdiction  of  indictment  for,  779. 
IhffMS— when  a  defense  for  crime  committed,  26. 
Editori-liabiUi7  of,  for  Ubel,  253. 
Sal  Biver— act  to  regulate  fisheries  in,  continned  la  fiiiOQ» 

sabdivision  12,  23. 
ElMtiflO— violation  of  laws  of,  hy  officers,  41. 

iUse  registration,  42. 

refusal  to  be  sworn  bv  or  to  answer  Judges  of,  43L 

Illegal  votinff  at,  45,  48. 

procoring  illegal  votes  at,  47. 

misconduct  bv  inspectors  of,  49. 

changing  or  altering  ballots  or  returns  by  offioers  of,  48, 

foigingoralteringlretuins,  60. 

adding  to  or  subtracting  from  votes  given  at»  5Ii 

accessories  to  violations  of  laws  of,  62. 

intimidating  and  corrupting  electors,  63, 

unlawfully  ramishingmonev  for,  64. 

ofibra  to  procure  offices  for  electors,  65. 

communicating  such  offer,  68. 

betting  on,  GO. 

violating  any  provision,  81. 

ticket  not  conforming  to  laws,  62. 
Elaetion— extortion  from  candidate,  see  Statutes,  p.  729L^ 

assessment  for  nomination,  see  Statutes,  p.  729. 
Elaetive  Franchise— crimes  against,  section  41  to  8U 
Electors— preventing,  from  attending  meetingB,  68* 

intimidating  and  corrupting,  63. 

offoring  to  procure  offices  for,  66. 
Embankments— miuring  or  destro^nUig,  807. 
Embaszlement— of  accounts  by  publio  officer,  424. 

defined,  603.  . 

when  officer  guil^  of,  604.  \ 

when  carrier  guilty  of ,  605.  ^ 

when  trustee,  banker,  etc.,  guilty  of,  608. 

when  bailee,  tenant,  or  lodger  guilty  of,  607» 

w;hen  clerk,  agent,  or  servant  guilty  of,  608. 

distinct  act  of  taking  not  necessary,  609, 

evidence  of  debt  subject  of,  610. 
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claim  of  tide  ground  for  defense,  $  511. 

intent  to  restore  property  no  defense,  512. 

aotoal  restoration  ground  for  mitigation  of  ponishment^ 
618. 

punishment  of,  514. 

Jurisdiction  of  indictment  for,  inoertain  ca8e»  786. 

pleading  in  an  indictment  for,  967. 

allegation  of  how  sustained,  1181. 
Smbraeery— punishment  of,  92, 95. 
Emigration— rel'usal  to  sell  tickets  to  pasaengeiB,  Bee  Statateflt* 

p.  745. 
Error—in  mdictment,  does  not  inTaUdate,  960. 

in  pleading,  1404. 
Eioape— of  prisoner  from  State  Prison,  105. 

attempt  to,  106. 

firom  other  than  a  State  Prison,  107, 

officers  suffering  convicts  to,  108. 

assisting  prisoner  to,  109, 

carrymg  into  prison  implements  for  aidmg,  110. 

costs  on  trial  tor.  111. 

recapture  of  person  arrested,  having  made,  854. 

doors  and  windows  may  be  broken,  when,  855. 

jurisdiction  of  indictment  for,  787. 
Svidenee—offennff  false,  182. 

Sreparing  false,  184. 
estroyin^,  135. 
what  receivable  before  grand  Jury,  919. 
grand  jury  not  boimd  to  hear  certain,  920. 
ciegree  of,  to  warrant  indictment,  921. 
what  may  be  introduced  to  sustain  pleaof  noigoilliyi  1Q20L 
rules  of,  on  trial  of  challenge,  1082. 
rules  of,  in  criminal  actions.  1102. 
on  trial  for  treason,  1103. 
I  on  trial  for  conspiracy,  1104. 

on  trial  for  bigamy,  1106. 
on  trial  for  forgery,  1107. 
on  trial  for  abortion  and  seduction,  1108. 
on  trial  for  selling,  etc.,  lottery  tickets,  1109. 
.  of  false  pretenses,  1110. 

if,  shows  higher  o£G3nse,  proceedings  thereon,  1112.  [Be* 

pealed.! 
when  closed  on  ether  side,  court  maj  advise  acquittal. 

1118. 
depositions  of  witnesses,  when  admitted  as,  1845. 
X)EnNmoNs  OF— judicial  evidence,  C.  0.  P.,  1823.  Appendix. 

Eroof,  id.  1824. 
m  of  evidence,  id.  1825. 
degree  of  certainty  required,  id.  1826. 
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original  evidenoe,  id.  &  1829. 
■eoondary  evidence,  id.  1830. 
direct  eTidenoe,  id.  1831. 
indirect  evidence,  id.  1832. 
indirect  evidence  classified,  id.  1957. 
primary  evidence,  id.  1833. 
partial  evidence,  id.  1834. 
satisfactorv  evidence,  id.  1835. 
indispensable  evidence,  id.  1836. 
conclasive  evidence,  id.  1837, 
conclusive  evidence,  how  restrioted,  id.  1978. 
cnmulative  evidence,  id.  1838. 
corroborative  evidence,  id.  1839. 
inference  defined ,  id.  1958. 
presomption  defined,  id.  1959. 
DmaaMM  of  FBOor— what  required  to  establish  fact,  0. 0.  P«» 

1826.    Appendix. 
kinds  of  evidence,  id.  1827. 
degrees  of  evidence,  id.  1828. 
one  witness,  when  sufficient  to  proof  a  fact,  id.  1844. 

pBcroiPUSB— direct  evidence,  what  sufiScient  to 

prove  a  fit^ct,  0.  0.  P.,  1844.    Appendix, 
testunony  confined  to  personal  knowledge,  id.  1846. 
testimony  to  be  in  presence  of  persons  imccted,  id.  184St 
witness  presumed  to  speak  the  tnith,  id.  1847. 
presumption,  how  repelled,  id.  1847,  2051,  2052. 
one  person  not  affected  by  acts  of  another,  id.  1848. 
declarations  of  predecessors  in  title  as,  id.  1849. 
declarations  which  are  part  of  transaction,  id.  1850. 
evidence  relating  to  third  f^eroon,  when,  id.  1851. 
declaration  of  decedent,  evidence  of  pedigree,  id.  1862. 
declarations  of  decedent,  evidence  against  successor,  id. 

1853. 
part  of  transaction  proved,  the  whole  admissible,  id.  1864. 
contents  of  writing,  how  proved,  id.  1855. 
agreement  in  writing,  deemed  the  whole,  id.  1866. 
construction  of  wricing,  relates  to  place,  id.  1857. 
construction  of  statutes  and  instruments,  rule  of,  id.  1858. 
intention  of  Legislature  or  paities  to  be  pursued,  id,  1859. 
circumstances  to  be  considered,  id.  1860. 
terms  to  be  construed  by  general  acceptation,  id.  1861. 
written,  to  control  printedwords,  in  blank  form,  id.  1862. 
persons  skilled  to  decipher  characters,  id.  1863. 
of  two  constructions,  which  to  be  preferred,  id.  1864. 
written  instrument  construed  as  understood  by  partlei, 

id.  1865. 
constmction  to  be  in  favor  of  natural  right,  id.  1866. 
material  allogations  only,  need  be  provedf  id.  1867. 
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eyidence  to  be  relevant  to  qnestioiuiin  dispate,  id.  $  1868i 

evidence  on  collateral  questions  in  discretion  of  oonrk 
id.  1868. 
-  affirmative  allegations  only  to  be  proved,  id.  1869. 

facts  which  may  be  proved  on  trial,  id.  1870. 

Judicial  notice,  of  what  facts  court  will  talie,  id.  1875. 

persons  who  cannot  testify,  id.  1880. 
Erans  AND  Deqbees  op  Evidenoe— knowledge  of  court,  facts 
within,  C.  0.  P.,  1875.    Aippendix, 

aolmowledged  writings  as  evidence,  id.  1951. 

entry  in  court  minutes,  id.  1376, 1429. 

of  material  objects  presented  to  the  senses,  id.  1954. 

when  an  inference  arises,  id.  1060. 

presumption,  when  may  be  controverted,  id.  1961. 

specification  of  conclusive  presumptions,  id.  1962. 

specification  of  controvertible  presumptions,  id.  1968. 

what  evidence  indispensable,  ia.  1967. 

peijury  and  treason,  evidence  required  to  prove,  Id.  1968. 
SzmiTB  OF  FsATTDS— will,  to  bo  wrltuig,  C.  C.  P.,  1969.  Apb 

revocation  of  will,  what  required  to  prove,  id.  1970. 

transfer  of  real  properly,  evidence  required,  id.  1971-72. 

agreement  not  in  writing,  when  invahd,  id.  1973. 

representation  as  to  credit  of  third  party,  id.  1974. 
Pboduction  of  Evioexce— by  whom  to  be  produced*  0.  0« 
P.,  1981.    Appendix. 

writing  altered,  wno  to  explain,  id.  1982. 

warrants  to  commit  witnesses,  id.  1994. 

when  witness  prittoner,  id.  1995. 

manner  of  production— testimony,  how  taken,  id.  2002. 

testimony  of  witness  in  State,  id.  2021. 

testimony  of  witness  out  of  State,  id.  2024. 

how  to  procure  testimony  on  commission,  id.  2086. 

discharge  of  %ntuess,  id.  2070. 

See  Affidavit;  Depositions;  Exaiqnation  ov 
Witnesses. 

means  of  production— see  Sttbpcena;  Wrnebses. 
EiTECT  OF  Evidence— jury  to  judge  of,  0.  0.  P.,  2061.  Ap. 

conclusive  evidence,  jury  not  to  judge  effect  of,  id.  2061. 

to  be  instructed  by  coui-t  as  to,  id.  2061. 
tfmoBLLANEons  Pbovisions  as  to  Evidencb— aocountBi  when 
not  admissible,  0.  0.  P.,  454.    Appendix. 

an  ofier  equivalent  to  payment,  id.  2U74. 

whoever  pays  is  entitled  to  a  receipt,  id.  2075. 

objections  to  tender,  at  what  time  to  be  taken,  id.  2076. 

rules  of  construing  description  of  land,  id.  2077. 

offer  of  compromise  not  an  admission  of  debt,  id.  2078. . 

confession  ox  adultery,  effe  ct  of  in  divorce,  id.  2079. 

prooeediDgs  to  perpetuate  testimony— see  Tsbxdiokz;  .. 
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adminifltratiOB  of  oatba  andaffirmationfl^HMe  Oaxb» 
questiona  of  tact  to  be  decided  by  joir,  id.  <&  2101. 
what  (Questions  to  be  decided  by  court,  id.  2102. 
qnestiQiifl  of  £BCt  to  be  decided  by  oourt  or  reforoe^  ij*2108. 

Or  Chabos— when  to  proceed,  860. 
when  completed,  861. 
poB^wnement  of,  862. 
oommitmitment  for,  863. 
depoeitiom  of  compluinant  andwitneiBeB  to  he  xead  on* 

OOs. 

defendant  entitled  to  prodnoe  witneaaeB,  866. 

who  may  be  present  at,  868. 

testimony,  how  taken  and  aathenticated,  869. 
Or  WxiKsasBs  Gonditiohallt— defendant's  ri^ht  to,  183S* 

in  what  cases  order  may  be  appUed  for,  1836. 

application  for,  how  made,  1337. 

Application  for,  to  whom  made,  1338. 

order  for,  when  granted  and  what  to  contain,  1S89. 

must  proceed,  when,  1340. 

when  mnst  not  proceed;  1841. 

depositions  of  witness  to  be  transmitted,  1344. 
Ok  Commissioh— of  witnesses  residing  out  of  the  State,  1S48. 

order  for,  when  and  by  whom  may  be  applied  for,  1350. 

commission  defined,  1361. 

application  for  such  order,  how  made,  1862« 

application,  to  whom  made,  1353. 

order  for,  when  granted,  1SS4. 

inteiTogatories,  how  settled  and  allowed,  1856. 
See  OomciSfiiOK,  1357-1361. 
Snmiiiatlon  of  Witnesses— oral  examination  defined,  0. 0.P.» 
2005.    Appendix. 

order  of  proof,  how  regulated,  id.  2042. 

when  witness  may  be  excluded,  id.  2043. 

court  mav  control  mode  of  interrogation,  id.  2044. 

direct  ana  oross-auimination  defined,  id.  2446. 

leading  question  defined,  id.  2046. 

witness  may  refresh  memory  bv  notes,  when,  id.  2047. 

cross-examination,  as  to  what,  id.  2048. 

party  producing  not  allowed  to  lead  witness,  id.  2048. 

witness,  when  and  how  examined,  id.  2060. 

how  impeached,  general  reputation,  id.  2051. 

impeachmentof  Witness,  incoii8istentBtatementB,id.2062» 

evidence  of  good  character,  when  allowed,  id.  2053. 

writing  shown  to  witness  subject  to  inspection,  id.  2054, 
See  WmnssSEs. 
Bxfuniners.  State  Board— member  of,  Tioliating  Uwa  i^elaiiDg 
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Szceptionf— to  challenge,  and  denial  of,  $  1077. 

not  taken  on  trial,  bat  which  may  be  taken  by  both,  1172. 

not  taken  on  trial,  but  which  m^  be  taken  by  d6ft.»1173« 

Buch,  when  and  how  settled,  11T4. 

need  not  be  taken  to  written  charge  1176. 
See  Bill  or  Exceptions. 
Bzeeatlon— procuring,  of  innocent  perBons,  128, 
Of  Judgment—authority  for,  1213*. 

of  nne,  1214. 

of  fine  and  imprisonment,  1215. 

of  death,  1217. 

suspension  of  capital,  1220. 

suspended  on  appeal  by  order  of  Supreme  Court  or 
Judge  only,  1243. 

if  insane,  not  executed,  1224. 

if  **enciente,"  proceedings,  section  1225-26. 

oertificato  of  K>peal  stays  execution,  when  filed*  1243. 

duty  of  sherifr  under,  1244. 

to  restore  defendant,  1245. 

of  death  sentence,  how  completed,  1228. 

of  death  sentence,  where  to  take  place,  etc.,  1229. 
Sxeoutive  Power  of  the  State— all  ofbnses  againstt  enomer- 

ated  from  section  65  to  77. 
Exemption— issuing  false  oertificateB  of,  649. 

not  a  ground  Of  challengo  to  juror,  1076. 
Exoneration  of  Bail—see  Bail. 
Experts— as  witnesses  on  trial  for  forgery,  1107. 
Explosion— death  from,  868. 
Expenses— of  insane  defendant  committed  to  asylxmi»  who 

pays,  1373. 

of  arresting  fugitives  from  justice,  1557. 
Exposure— of  persons  affected  with  contagious  disease,  894. 

See  Indecent  Exposube. 
Extortion— by  executiye  or  ministerial  oMcers,  70. 

defined,  518. 

what  threats  may  constitute,  519. 

punishment  of,  d20'  521. 

obtaining  signature  by  extortionate  means,  522. 

sending  threatening  letters  with  intent  to  commit,  623. 

attempts  to  commit  by  verbal  threats,  624. 

from  candidate,  see  Statutes,  p.  729. 
Faet— see  issues  of,  1014,  1042. 
False  Certificcato— by  public  officer,  167. 
False  Claims— presentiug  to  public  officer  for  payment,  72. 
False  Imi^risonment— defined,  236. 

punishment  of,  237. 
False  rersonation— marrying  under,  628, 

in  other  cases,  529. 

zeosiTins  property  imder,  530, 


IMm  PrrtwaiM    m  to  birth  of  chad,  4156. 

oonspincy  to  obtain  properly  unaer,  182. 

obtftming  property  under,  532. 

nuurried  persons  selling  lands  nnder,  59dL 

eYldenoe  of,  1110. 
fUao  BtatemeUt— to  afifect  market  price,  395. 
7alie  Weights  and  KMuroret— defined,  552. 

using,  553. 

stamping  on  casks  or  packages.  554. 

in  sales  bj  ton  or  ponnd,  555. 
AUiljring— endenoe,  from  section  132  to  138. 

records  and  documents,  from  section  113  to  117. 
Petr— as  an  element  of  robbery,  212. 
Feeii  Zzoe8iiT»— public  officer  receiTing,  70. 
Velony— defined,  17. 

punishment  of,  18. 
.  limitation  of  action  for,  800. 

personcharged  with,  must  be  taken  beforo  whom,  83L 

persons  Jointiy  charged,  1096-1100. 
WsAT  ABB  S'BLOinEs— abduction  of  women,  26B. 

abduction  for  prostitution,  267. 

abduction  of  cnildren,  278. 

abortion,  274. 

addin£(  to  or  subtracting  yoies,  51. 

administering  poison,  216. 

administerinjB^  stupefying  drugs,  222. 

aiding  violation  ox  election  laws,  52. 

aUoring  draft  of  bill  or  resolution,  83. 

altering  enrolled  copy  of  either,  84. 

altering  brands,  357. 

arson,  455. 

asking  or  teoeiying  bribes  by  officer,  68. 

assaults  to  murder  or  kill,  217. 

assaults  to  rape  and  other  crimes,  220. 

assaults  with  caustic,  etc.,  244. 

assaults  with  deadly  weapons,  245. 

assisting  prisoner  to  escape,  109. 

attempts  to  escape  State  Fiison,  106. 

attempted  fraudulent  recoyery  of  insurance,  549. 

attempts  to  commit  crimes,  6o3;  664. 

attempts  to  commit  crimes  by  poison,  216. 

attempts  to  commit  crimes  by  deadly  weapons,  217« 

bi^famy,  283,  284. 

bribes  of  members  of  the  LeKislatare,  57^ 

bribe,  giving  or  offering  to,  85. 

bribes,  receiving  by,  86. 

bribes  of  executiye  officers,  67. 
«    bribes,  attempts  with  jurors,  95. 

bribes  of  common  council,  supervisors,  etc,  16S. 
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bribes,  receiymg  by  judges,  etc.,  $  93. 

Imrglary,  460. 

burning  insured  property,  548. 

burning  building  not  subject  of  arson,  600. 

carrying  into  prison  aids  to  escape,  110. 

changing  ballots  or  returns,  48. 

child  stealing,  278. 

child  substitution,  157. 

compounding  offenses,  153. 

oonyict  escaping  State  Prison,  105. 

counterfeiting  coin,  bullion,  etc.,  479* 

Crime  against  nature,  286. 

deserting  child,  271. 

destroying  jails,  606. 

destroying  works  of  art,  etc.,  623. 

destroying  records  by  ofiioers,  113. 

dueling,  m,  227. 

embezzlement  defined,  503. 

embezzlement  of  accounts  and  falsifying  them,  424. 

extortion  in  certain  cases,  518. 

failing  to  cancel  warehouse  receipt,  582. 

forgery  generally,  uttering  notes,  etc.,  470. 

forgery  of  publio  and  corporate  seal,  472. 

forgery  of  records  and  returns,  471. 

forgery  of  telegra]3hic  messages,  474. 

forgery  of  notes,  bills,  etc.,  and  uttering,  476. 

forgery  of  election  returns,  etc.,  50. 

fhiuds  in  registering  voters,  42. 

frauds  in  presenting  oills  to  officers  for  payment,  72, 

frauds  regarding  birth  of  infant,  156. 

frauds  in  organizing  corporations,  558. 

^ving  bribes  to  members  of  the  Legislature,  85. 

giving  bribes  to  judges,  jurors,  referees,  etc.,  92. 

giving  bribes  to  common  coundl,  supervisors,  etc.,  165* 

E and  larceny,  487. 
.ving  fraudulent  blank  license  receipts,  432. 
housebreaking,  4G1. 
illegal  voting,  45,  Gl. 
incest,  235. 

improper  attempt  to  influence  jurors,  95. 
issuing  iictitious  bills  of  lading,  577. 
issuing  fictitious  warehouse  receipts,  578. 
issuing  and  circulating  paper  money,  648. 
injuring  dams,  levees,  aqueducts,  etc.,  607. 
ii^uring  written  instruments,  617. 
injuring  highways,  private  ways,  etc.,  588. 
f         injuring  rauroads  and  railroad  bridges,  587* 
kidnapping,  207. 
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laroeny,  gnndi  f  487. 

Itroenyoat  of  Stftto  of  property  noBtwed.  fn,  407*. 

Uroeny  records  by  offioen,  US. 

lemring  8tete  to  igbi&ael,  281. 

leftving  State  to  eoga^  in  prize  iif^i,  414. 

making  false  entries  in  records  or  xetama,  471» 

making  fictitlons  bills,  476. 

making ooonterfeit dies orplatea,  480. 

making  fslse  manifests,  641. 

manslaoghter,  192. 

making  or  remoTin^  signal  lights.  610. 

married  person  selling  land  by  misreprawntatioiu  fSSL 

marrying  nnder  fslse  personation,  52l3. 

mayhem,  203. 

misprision  of  treason,  dS. 

misconduct  of  jorars,  referees,  etc.,  96. 

mock  auctions,  635. 

murder,  187. 

neglect  of  duty  by  board  of  ezsminem,  441. 

neglect  to  pay  over  money  by  officer,  ^. 

oflfering  forged  or  false  instrument  for  record,  11& 

oflJBring  false  evidence,  132. 

officer  refusing  to  surrender  books,  etc.,  76. 

officer  suffering  escapes,  108. 

officer  rceirin^  bribes,  93,  83,  84. 

officer  neglectmg  to  pay  over  money,  425. 

officer  buying  scrip  or  being  interested  in  ooniracti,  7L 

perjury,  118. 

perjury,  subornation  of,  127. 

possessing  oounterfleit  bullion,  479. 

possessiiig  forged  notes,  475. 

preventing  meeting  of  Legislature,  81. 

preparing  false  evidence,  134. 

poisoning  food,  medicine,  water,  etc.,  847. 

procuring  execution  of  innocent  person,  128« 

prize  fighting,  412, 414. 

rape,  261. 

resisting  process,  411. 

rescuing  prisoners,  101. 

robbery,  211. 

seduction,  266. 

seling  land  twice,  633. 

selling  hypothecated  or  pledged  propertyr  68t. 

treason,  87. 

treason,  misprision  of,  38. 

using  gunpowder  in  certain  way,  etc.,  601. 

Tessel  willflilly  destroyinfr,  539,  640. 

violating  sepulture,  290.  291. 
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violating  election  laws,  (  61. 

violation  of  laws  against  dealing  in  scrip,  71. 
Females—procuring,  under  seventeen,  to  perform  In  pablio, 
m,  807. 

abduction  of,  265. 

abduction  of,  for  purpose  of  prostitaiion,  267, 

playing  where  liquors  are  sold,  S06. 
Fencee— tearing  down  to  pass  throu£^  indosnre,  seeSzATcns, 

pp.  715,  725. 
Ferry— maintaining  nnlawfullv,  886. 

violation  of  conditions  of  undertaking  to  keep.  887* 

neglecting  to  pa:r  toll  for  crossing,  889. 
Fictitioas  Name— proceedings  when  defiBodant  indicted  by» 

953.  989. 
Finea— officer  failing  to  pay  over,  collected,  427. 

may  bo  added  to  imprisonment  672. 

duration  of  imprisonment,  until  paid,  1205, 1456. 

judgment  to  pay,  constitutes  a  lien,  1207. 

judgment  to  pay,  how  executed,  1214, 1215, 1454. 

imposed  oil  coiporations,  how  collected,  1895. 

disposition  of,  1457, 1570. 
Fire— sotting  woods  on,  884. 

obstructing  attempts  to  extinguish,  885. 

prisoners  may  be  removed  in  case  of,  1607. 

mrceny  of  goods  saved  from,  in  San  Francisco,  fiOO* 

destruction  of  forests  by,  see  Btatdtes,  p.  718. 

on  departing  Ixom  camp,  see  Statutes,  p.  725. 
Firearms— selling  to  Indians,  898. 
Fire  Department— officers  of,  issuing  false  certificates  of  es» 

emption,  649. 
Fieh— protection  of,  from  section  631  to  687;  act  continued 
inf6rcQ^23. 

trout,  not  to  be  taken  at  certain  seasons,  631 ;  act  con* 
tinued  in  force,  23. 

trout,  not  to  bo  taken  except  by  hook  in  certafai  ooun* 
ties,  632. 

trout,  not  to  use  nets,  etc,  638. 

salmon,  not  to  be  t^en  at  certain  season,  684.    - 

taking  oc  destroying  by  explosives,  etc.,  635. 

owners  of  dams  to  provido  fish  ladders,  etc.,  637. 

permanent  contrivances  for  catching,  636. 
.    acts  relating  to,  continued  in  force,  subdivisions  8-lJ^  S3* 

cat  fish,  seo  Statutes,  p.  747. 

fisbways,  maintenanco  of,  see  Statutes,  p.  747. 

fishing  by  aliens,  see  Statutes,  p.  748. 
nxtnres— larceny  of,  495. 
Food— adulterating,  etc.,  882. 
.    disposing  of  tainted,  388. 


Horoe   what  degree  of,  nwy  be  medin  maldng  arreet,  (813. 


floniUo  Entry  and  Detumer— pnniahnieiit  of,  418. 
lof«lga  OQnTm---iinportiiig,  l78. 
Voreiga  lAW—«ote  punishable  under,  655. 
VortBWB  of  Grand  Inry— appointmeat  of,  902. 

oath  of,  908. 

ma/ administer  oath  to  witneeeee,  918. 
ftewtf  of  itote,  Sto.— fliing,  act  of  1872,  p.  713. 
VorMtnra-— 
Or  Pbopbrtt— oonTiotion  of  crime  does  not  work,  $77. 
Or  BAUionDspoeir-^in  what  cases  and  how  ordered,  ISQS. 

when  and  how  discharged,  130S. 

to  be  enforced  by  action,  1806. 

bow  disposed  of,  1807,  1570. 
ftodUtora  or  Offltoe— for  aoting  without  qnalil^ing,  65. 

by  members  of  the  Legislatoie,  88. 

for  oonviction  of  crimes,  98. 

for  inhumanity  to  prisoners,  147. 

for  violation  of  duties,  661. 
.  for  asking  or  reoeiyixup  bribes,  68. 

for  receiving  rewards  for  deputation,  74. 
>tegiry--of  election  returns,  50. 

olbrinff  forged  instruments  for  reooxd,  115. 

of  trade  marks,  860. 

of  Btate  reyenue  stamps,  437. 
.   of  wills,  conveyances,  notes,  bonds,  etc,  470. 

of.  records,  470. 

of  public,  and  oorporate  seals,  472. 

punishment  of,  478. 

of  telegraphic  messages,  474, 

possessmg  or  receiving  forsed  notes,  etc.,  475. 

pleading  in  an  indictment  for,  in  certain  cases*  965. 

exidenceof  eniertsontrialfor.  1107. 
Item— of  warrant  of  arrest,  814, 1427.  « 

of  commitment,  863,  872,  878,  877. 

of  bench  warrant,  935,  981,  1197. 

of  indictment,  951. 

of  undertaking  on  bail,  1278,  1806. 

of  subpcsna..  1327. 

of  summons  against  corporations,  1891, 

of  coroner's  warrant,  5118. 

of  search  warrant,  1529. 
ytftvd— management  corporation,  from  section  557  to  91% 

in  concealing  property,  154^  155. 

astobirthofchilcL  156. 

in  special  partnership,  858. 

to  i^ect  market  price,  895. 

in  subscriptions  of  stock  of  corporations,  057. 

in  procuring  organization  of  corporatians,  etc,  566^ 
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in  keeping  aooonnis  of  oorporationB,  ^  568. 

in  fitting  out  yessels,  511. 

destroying  vessels,  539. 

regarding  wrecked  property,  64i. 

destroying  insored  property,  548. 

in  presenting  proon  of  prcrperiy,  649. 

in  packing  extraneous  subsnnces  witii  goods,  SSL 
Trandnlent  Conoealment— of  property  by  debtor,  154. 

of  property  by  defendant,  155. 
Trandnlent  uinveyanoe»— penalty  for  being  a  party  to,  581. 
Fraudulent  Inflolvexuaea— oy  corporations,  etc.,  from  seotkm 

557  to  572. 
Trandolent  Doenments— issuing,  eto,  677,  588. 
Freehold— malicious  injury  to,  602. 
Freights  and  Ftffei— oyercharges  by  railroad  officer,  625. 
Fugitives  from  Justiee— rewards  for  apjxrehension  of,  1547. 

from  another  State,  when  to  be  delivered  up,  1548. ' 

magistrate  to  issue  warrant,  1549. 

arrest  and  commitment  of,  1550,  1551. 

admission  of,  to  bail,  1652. 

district  attorney  to  bo  notified  of  arreet  of,  1553. 

duty  of  district  attorney  in  regard  to,  1654. 

wh^  must  be  discharged,  1555. 

Sroceedings  against,  to  be  transmitted,  1566. 
rom  this  State,  1557. 

expense  incurred  in  arresthig,  1557. 

no  fee  or  reward  for  arresting,  1558. 
Funding  Aots--continued  in  force,  subdivision  8,  23. 
Gambling  or  Gasiing—prohibited ;  penalty  for,  880. 

permitting,  in  House  owned  or  rented,  831. 

winning  by  fraudulent  means,  832. 

witness  to,  neglecting  or  refbsiug  to  attend  trial,  883. 

privilege  of  witness  to,  334. 

duties  of  officers  in  regard  to,  885. 

enticing  to  visit  place  of,  818. 
Game— violatmg  laws  lor  preservation  of,  826-^1. 

having  in  possession  during  time  of  prohib'dMlling,  629. 
Gas— fitealin^,  498. 

Gas  Pipes— injuring  or  obstructing,  624. 
Gender— words  in  masculine  incluoe  feminine,  7. 
Gift  Enterprise— see  Lotiebt. 
Gluiders— «ale  or  exposure  of  animals  having,  400,  401« 

'    animals  having,  400. 
Gold  Dust— larceny  of,  see  Statdtbb,  p.  716. 
Good  Behavior— see  Oonvicts. 
Governor— may  order  outtroops  to  aidinexeontingprocess,  725. 

may  in  certain  cases  declare  county  in  insunection,  782* 

may  revoke  such  proclamation,  788. 
Pbn.  Co2>z.<-67,  ^ 
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duties  of  in  regard  to  death  ientenoe,  $J  1218, 1219. 

may  grant  commntationSj.reprieYes,  and  pardon»  1417. 

power  of,  in  conyictions  of  treason,  1418. 

tooommnnioate  tojjegiala're  pardons,  etc,  granted,  1418t 
Qnad  Juror— acting  after  diallenge  has  been  allowed  164. 

disclosing  fact  of  indictment  having  been  found,  168. 

disclosing  what  transpired  before  we  grand  jury,  169. 

oath  of,  904. 

BeeGHAi^smns;  Obaitd  Jubt. 
Onuid  Jury— maypresent  accnsation  against  pablio  officer,  768. 

formation  of,  provided  for,  893. 

who  mav  challenge,  894. 

canse  of  challenge  to  panel,  895. 

oanse  of  challenge  to  individual  jnror,  89d. 

challenge,  how  taken  and  tried*  897. 

decision  upon  challenge,  898. 

e2B9ct  of  allowing  challenge  to  panel.  899. 

effect  of  allowing  challenge  to  juror,  900. 

objections  to,  can  only  be  taken  by  chalknge,  901* 

appointment  of  foreman  of,  902. 

oath  of  foreman  of,  903. 

oath  of  members  of,  904. 

charge  of  the  court  to,  905. 

retirement  and  discharge  of,  900. 

special,  907. 

order  for  special,  908. 

order  for  special,  how.  executed,  909* 

special,  how  formed,  910. 

powers  of,  915. 

presentment  by,  defined,  916» 

indictment  by,  defined^  917. 

foreman  may  ^clminister  oath  to  witness,  918. 

evidence  receivable  before,  919. 

not  bound  to  hear  certain  evidence,  920. 

degree  of  evidence  to  warrant  indictment,  921. 

jurors  must  declare  their  knowledge  as  to  crimes,  922. 

must  inquire  into  cases  of  persons  imprisoned,  928. 

entitled  to  access  to  public  prisons,  924. 

when  and  from  whom  may  ask  advice,  926. 

who  may  be  present  at  sessions  of,  925. 

secrets  of,  to  be  kept,  926. 

juror  not  to  be  questioned  for  his  conduct,  927. 

to  examine  books  and  accounts  of  county  officers,  928ii 

presentment.by,  must  be  by  twelve  members,  931. 

mdictment  by,  must  be  by  twelve  members,  940. 

charge  can  be  resubmitted  to,  942. 

to  investigate  charges  against  corporationSi  139S. 

interpreter  for,  .see  Szatdtbs,  p.  715. 
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See  Gband  Jubob;  CHALLENas.  • 

Grand,  Larceny— see  Laboent. 
Graves— see  Sepultube. 
Gnard— for  lailB,  $  16L0. 
Guide  Boards— injuring,  590. 

Guilt—reasonable  doubt  as  to,  ground  for  acquittal,  1096. 
Gunpowder- keeping,  unlawfiUl^r,  875. 

using,  in  destroying  and  injuring  buildings,  601, 
Habeas  Cor  dus.  Writ  of— refusal  to  issue  or  obey,  36. 

reconnning  persons  discharged  upon,  863. 

concealing  persons  ^ititled  to  benefit  of,  SQL 

bail  ou,  1286. 

Tvho  may  prosecute,  1473. 

application  for,  how  made,  1474. 

by  whom  issued  and  to  whom  returnable,  1476. 

must  be  granted  without  delay,  1476. 

to  contain  what,  1477. 

how  served,  1479. 

disobedience  to,  1480. 

return,  what  to  contain,  1480. 

body  must  be  produced,  when,  1481. 

when  hearing  may  proceed  without  the  body,  1482. 

hearing  on  return,  1483. 

proceeding  on  hearing,  1484. 

when  court  may  discharge  the  parfy,  1485. 

when  to  remand  the  party,  I486. 

grounds  of  discharge  in  certain  cases,  1487,  1488^ 

for  purposes  of  bail,  1489. 

judge  may  take,  1491. 

judge,  when  to  remand,  1492. 

disposition  of  party  p^nduig  proceedings  on  return,  1494. 

detect  in  form  of,  wnen  immaterial,  1&. 

imprisonment  after  discharge  on,  1496. 

may  issue  in  certain  cases,  14971 

service  of,  1502. 

by  whom  issued  and  when  returnable,  1603. 

where  returnable,  1504.  , 

damages  for  fjEdlure  to  obey,  1505. 
Health  Laws— violation  of,  877. 

neglecting  to  perform  duties  under,  378. 
Higher  Offense— than  charged,  proceedings  for,  1112. 
Highwajrs— railroad  crossing,  neglecting  to  sound  bell  or 

whistle,  390. 

racing  on,  396. 

malicious  injury  to,  588. 
Home  of  the  Inebriate— act  continued  in  force,  28,        / 
Homicide— excusable,  195. 

justifiable,  196,  197. 

bare  fear  does  not  justify,  198. 
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jostififtble  and  excusable,  not  pnnishible,  $  199. 

attempts  to  commit,  216. 

assaults  to  commit,  217. 
XuBDE]i--defi]ied,  187. 

degrees  of,  189. 

punishment  of,  190. 

assault  with  intent  to  commit,  217. 

lurisdictioQ  of  indictment  for,  in  certain  coses,  790.    • 

limitation  of  action  for,  799. 

when  burden  of  proof  shifts  in  trials  for,  1105. 
]CAii8iiAuaHTB&— demied,  192. 

Tolnntary  and  involuntary,  192. 

punishment  of,  193. 

party  injured  must  die  within  a  year  and  a  day,  191* 
Boon  of  Labor— :by  minors,  not  required,  651. 

on  public  works,  act  of  1872,  p.  715. 
HdTM  Bacin^— see  fiACDfO. 
House— keeping  disorderly,  316. 

enticing  to,  266. 

admission  of  minor  to,  309. 
HoojobreaklBg— see  BuBai^ABT. 
House  of  Correction,  see  Statutes,  p.  736. 
House  of  Ill-Pame    soo  Bawdy  Mouse. 
Humboldt  Bay— throwing  sawdust  into,  612. 
Hnntinj^upon  inclosed  lands  without  permission*  seeBiat- 
utes,  p.  725. 

injury  to  animal  of  another,  see  Szatotes,  p.  725. 
Husband  and  Wifb— selling  lands  under  false  pretenses,  634. 

when  are  incompetent  witnesses,  1322. 
Xdioti— incapable  of  commitlng  crime,  26. 
Ignorance  of  Fact— «  defense  for  crime  oommitted  under,  26» 

See  MiBTAEE. 
HI- Fame— keeping  or  residing  in  house  of,  815;  23. 
Impeaehment— right  of ,  preserved,  10. 

certain  officers  liable  to,  737. 

articles  of,  how  prepared,  738. 

must  be  tried  by  the  Senate,  738. 

articles  of,  to  whom  deliveied,  739. 

time  of  hearing,  710. 

service  on  defendant.  741. 

Srooeeding  on  failure  to  appear,  742. 
efendant  may  answer  or  demur  to,  743. 
if  demurrer  overruled,  must  answer,  744. 
senate  must  be  sworn  on  trial  of,  745. 
two  thirds  necessary  to  conviction,  746. 
judgment  on  conviction,  how  pronounced,  747,  748t    - 


nature  of  judgment,  749. 
officer  on  trial  1l>y,  dis 


disqualified  until  acquitted,  751. 
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Impeachment — Continued, 

vacancy  thus  ooourring,  how  filled,  $  751 

of  Lieutenant  Govemor,  752. 

not  a  bar  to  indictmentt  753. 
Implements— possession  of  burglariooSy  466. 
ImpiiBonment— second  term  of,  when  oommenoes,  669. 

for  life,  C71. 

when  term  of,  commences,  670. 

fine  may  be  added  to,  672. 

ciyil  ri^ts  suspended  during,  673. 

dvil  death  from,  674. 

preceding  sections  limited,  675. 

convict  protected  during,  676. 

forfeiture  resulting  from,  677. 

term  of,  on  certain  judgment,  when  to  commence,  1205. 

duration  on,  judgment  to  pay  fine,  1206. 

judgment  of,  how  executed,  1215,  1455. 

duty  of  sheriff  on  receiving  copy  of  judgment  of,  1216. 
See  Falsb  Impbisoniient. 
Improvements,  PnbUe— injuring,  622. 
Incest— punishment  of,  285. 

jurisdiction  of  indictment  for,  785. 
Inclosures— passing  through  and  leaving  oj>en,  pp.  715,  725. 
Indecent— exposure  of  perbon,  exhibition,  pictures,  advertise- 
ments, etc.,  811. 

articlea  to  be  seized,  312,  313. 
'  and  destroyed,  814. 
Indians— selling  liquors  to,  397. 

selling  firearms  and  ammunition  to,  898. 

may  take  fish,  636. 
IndlotiUent— disclosing  the  fact  of  its  having  been  found,  by 
juror,  etc.,  168. 

conspiracy  to  procure  flalse  and  malicious,  182. 

crimes  prosecuted  by,  682. 

impeacnmcnt  not  to  bar,  753. 

;  urisdiction  of,  kidnapping,  abduction,  etc.,  784. 

;  urisdiction  of,  for  bigamy  or  incest,  785. 

;  urisdiction  of,  for  escaping  from  prison,  787. 

;  urisdiction  of,  for  treason,  788. 

;  urisdiction  of,  stealing  property  out  of  and  bringing  in 
State,  789. 

jurisdiction  of,  for  murder,  where  party  dies  in  this 
Btate,  790. 

Jurisdiction  of,  against  accessory,  791. 

former  conviction  or  acquittal,  oar  to,  793,  794. 

when  considered  found,  803. 

what  offenses  must  be  prosecuted  by,  888. 

in  what  court  found,  890. 

defined,  917.  < 
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Xndictmdlit — ContinuedL 

(kgree  of  evidence  to  warrant,  $  921. 

mubt  be  found  by  twelve  jarora,  indorsed,  etc.,  940. 

if  uot  found,  depositions  to  be  returned  to  court,  9il« 

Bunee  of  witnesses  to  be  placed  at  foot  of,  943. 

proceedings  on,  when  durcndant  is  not  in  custody,  945/ 

now  presented  and  filed,  944. 

is  first  pleading  by  the  people,  949. 

what  to  contain,  950. 

form  of,  951.  ■ 

must  be  direct  and  certain,  952. 

when  found  by  fictitious  name,  953. 

must  charge  what,  954. 

time  of  committing  ofGmse  need  not  be  stated,  955. 

oonstmction  of  words  used  in,  957,  958. 

when  suflicient,  959,  9G0. 

what  need  not  be  stated  in,  961. 

pleading,  to  libel,  964. 

pleading,  to  for^ry,  965. 

pleading,  to  perjury,  966. 

pleading,  to  larceny  or  embezzlement,  967. 

pleading,  to  indecent  exposure,  967. 

against  several,  970. 

previoi|^  conviction,  how  pleaded,  969.    [Bepealed.] 

principal  and  accessory,  9y1. 

accessory  treated  as  prmcipal,  972. 

accessory  liable  to,  tnough  principal  has  not  been,  77L 

when  set  aside  on  motion,  ^o, 

objections  to,  waived,  unless  motion  made,  996. 

motion  to  set  aside,  when  heard,  997. 

if  motion  to  set  aside,  denied  or  granted,  what  proceed- 
ings are  had,  997. 

effect  of  order  for  resubmission,  998. 

when  order  to  set  aside  no  bar  to  further  prosecution,  999. 

transmission  of  certain,  1028. 

agamst  Superior  Judge,  1029,  1030. 

aUegation  of  embezzlement  in,  1131. 
Indorsement— on  indictment,  940. 

on  order  for  admission  to  bail,  982. 
Inebriate,  Home  of— act  continued  in  force,  23. 
Information — of  threatened  offense,  701. 

of  committed  offense,  must  be  filed,  749. 

what  prosecutions  must  be  by,  889. 

prosecution  by,  682. 

not  barred  by  impeachment,  753. 

for  felony,  when  filed,  800. 

for  misdemeanor,  when  filed,  801.  < 

when  absent  from  state,  802. 

filing  after  examination  and  commitment  809. 
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ofifenses  prosecuted  by,  $888. 

accnsations  against  county  officers,  890* 

the  first  pleading,  949. 

must  contain,  950. 

form  of,  951. 

must  be  direct  and  certain,  952. 

defendant  charged  by  fictitious  name,  953* 

must  charge  but  one  offense,  954. 

allegation  as  to  time  of  offense,  955* 

construction  of  words  in,  957. 

words  of  statute  not  strictly  pursued,  958. 

when  sufficient,  959. 

defects  of  form,  960. 

presumptions  of  law  in,  961. 

for  Ubel,  964. 

for  forgery,  when  subject  of,  withheld,  965. 

for  perjury,  966. 

for  larceny,  967. 

obscene  books,  etc.,  968. 

against  seyeral  defendants,  970. 

when  set  asido  on  motion,  995. 

objections  waived,  if  motion  is  not  made,  996. 

proceedings,  on  motion  to  set  aside,  997. 

order  for  resubmission,  998. 

order  to  set  aside  no  bar  to  future  prosecntion,  999. 

demurrer  to,  1004. 

form  of,  1005. 

pleas  to,  1016. 

form  of  pleas  to,  1017. 

of  guilty,  1018. 

of  not  guilty,  1018. 

against  superior  judge,  1029. 

allegations,  how  sustained  in  embezzlement,  llSl. 

increase  of  bail  on,  1289. 
Infbrmer — of  threatened  offense,  must  beexam'ed  on  oath,  702. 

of  committed  offense,  must  be  examined  on  oath,  811. 
See  Pbosecutob. 
Inkeeper— refusing  to  receive  guests,  865. 
Innocence— presumed  until  contrary  is  shown,  1096. 
Inquisition— to  be  held  in  certain  cases,  after  judgment  of 
death,  1221,  1225. 

duty  of  district  attorney  upon  such,  1222. 
Insane  Asylnm— commrtment  of  insane  prisoner  to,  1870. 

expenses  of  such^  how  paid,  1373. 

keeping  liquor  within  one  mile  of,  172. 
Insane  Gonviets— disposition  of,  1582. 
Insane  Persons— incapable  of  committing  crimes,  26. 

cruel  treatment  of,  361. 
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XoMUM  TnwnB— Continued, 

osimot  be  tried,  eentenoed,  or  punished,  §  1367. 

prooeediagB  on  judgment  agunst,  section  1221  to  t22i. 

gOTemor  to  appoint  a  day  to  execate,  122^ 

expenses  of  mileage,  etc.,  1373. 
Xmaiiity— «oqnittal  on  ground  of,  1167. 

of  defendant,  when  claimed,  how  determined,  136S. 

order  of  trial  of  question  of,  1369. 

charge  of  the  court  in  such  case,  1369. 

verdict  and  proceeding  thereon,  1370. 

if  defendant  committed  to  asylum  on  ground  of,  hail 
exonerated,  1371. 

must  remain  in  asylum  till  sane,  1372. 
InidlTenfiy,  Fraudolent— see  Trlvd  ;   Fsaudulent  Coiiyxt- 

ANCE8. 

XmolTont  Banl^-officer  of,  receiving  deposits  in,  562. 
Inipeetors  of  Election— changing  ballots  or  altering  returns,  4& 

unfolding  or  marking  tickets,  49. 
Inttmments,  Written—larceny  of,  492. 

completed  but  not  delivered,  larceny  of,  494. 

making,  on  unatamtied  paper,  438. 

injuring  or  destroying,  617. 
Xnraranee— effecting,  with  foreign  comp'y  not  giving  bond,  489. 

presenting  false  proof  in  support  of  clami  on  policy  of, 
&19. 
Inaured  Property— burning  or  destroying,  548. 
Insurrection— resisting  process  in  county  declared  in,  411. 

governor  may  declare  county  in,  when,  732. 

may  revoke  suchjproclamction,  when,  7S3. 
See  Biot;  Unlawfui<  Assekblt. 
Intent— must  be  united  with  act  to  constitute  crime,  20. 

how  manifested,  21. 

how  determined,  where  crime  committed  under  intoxi- 
cation, 22. 

to  defraud,  8. 
Interment— unlawful,  297. 

Interrogatories— on  an  examination  on  commission,  how  set- 
tled and  allowed,  1355. 
Intervention  of  Officers— in  what  cases,  697. 

persons  assisting,  justified,  698. 
Intimidation— of  jurors,  95. 

of  electors,  53. 
Intoxication— no  excuse  for  crime,  22. 

acts  of  physicians  under,  346. 

selling  minors  drinks  to  produce;  see  8iATum,p.716. 

of  engineer  in  charge  of  train,  891. 

of  conductor  or  driver,  391.  * 

train  dispatcher,  391. 

telegraph  operator,  391. 
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intoxication  of  officers,  see  Statdtes,  p.  $  746. 
Inventory— of  property  taken  on  search  warrant*  1587* 

copy  of,  to  whom  deliyered,  1538. 
Irregularity— dismissal  of  appeal  for,  1218. 
IsBue  of  Fact— defined,  10^. 

how  tried,  1042. 

of  law  to  be  tried  as  when,  251,  1125. 

in  trial  of  challenge  to  juror,  1061. 

of  facts  denied  in  challenge,  1078. 

how  tried,  1079-81. 
Jail— destroying  or  injuring,  606, 

guard  for,  1610. 

See  County  Jails;  Pbxbon. 
Jailer— suffering  prisoners  to  escape,  108. 

answerable  for  safe  keeping  ot  U.  S.  prisonerB,  1602. 

papers  served  on,  for  prisoner,  1609. 
See  Keeper. 
Judgea— -indictment  or  information  against,  1029. 

See  Maoistsates;  Officebs;  JudiciaIi. 
Judgment— justice  or  constable  purchasing,  97. 

conviction  by,  in  justice's  court,  jury  oeing  walTed,  689* 

on  impeachment,  how  pronounced,  747,  748, 

natm-e  of  such,  749. 

of  suspension  from  office,  efiisct  of,  750. 

civil  death  from,  674. 

suspension  of  rights  by,  673. 

fine  may  be  added  to,  072. 

forfeiture  by  law,  677. 

judgment,  when  commenced  to  be  exeooiedf  670« 

of  removal  on  conviction  of  officer,  769. 

how  pleaded,  962. 

on  demurrer,  1007. 

on  special  verdict,  1155 

on  informal  verdict,  1161. 

motion  in  arrest  of,  1183,  1450. 

court  may  cause  an  arrest  of,  without  motion,  1188* 

effect  of  arresiing,  1187. 

appointing  time  for,  1191. 

presence  of  defendant  for,  1198. 

arraignment  of  defendant  for,  1100. 

what  cause  may  be  shown  against  pronouncing,  120L 

to  be  pronounced,  if  no  cause  shown,  1202. 

to  pay  fine,  duration  of  imprisonment,  1205. 

to  pay  fine,  constitutes  a  lien,  1206. 

enti7  of,  1207. 

authority  fur  execution  of,  1213. 

for  fine,  huw  executed,  1214. 

for  fine  and  imprisonment,  how  ezecnted>  121ff»  J 
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of  imprisonment,  dntr  of  sheriff  on  reoeiTing  copy  of, 

J 1216. 
of  death,  warrant  of  execution  on,  1217. 
of  death,  duty  of  jndge  on  passing,  1218. 
of  death,  duty  of  goyemor  on  receiving  copy  of,  1219. 
of  deathnwhen  auspended,  1220. 
of  death,  how  executed,  1228. 
of  death,  passed  and  defendant  supposed  insane,  inqniry 

to  be  had,  1221. 
proceedings  on  such  inquisition,  1222->24. 
of  death,  m  force  but  not  executed,  proceedings,  1227. 
onapi>eal,  1258. 
execution  stayed  by  oertiflcate  of  Supreme  Court  or 

Judge,  1243. 
when  convict  insane,  section  1221  to  1224. 
when  enciente,  sections  1225, 1226. 
on  appeal,  what  may  be  reviewed,  1259. 
may  uo  modified,  affirmed,  or  reversed,  1260. 
of  reversal  on  appeal,  when  discharges  defendant,  1262, 
of  affirmance  on  appeal,  to  be  executed,  1263. 
of  appellate  court,  iiow  entered  and  remitted,  1264. 
in  Justice's  court,  to  be  entered  on  the  minutes,  1453. 
against  prosecutor  to  pay  costs,  1448. 
when  to  be  rendered,  1449. 
Jndffment  Boll— what  must  be  entered  on,  1207, 
Jniuc  Dealers— buying  from  minors,  501. 
other  sections  apply  to,  502. 
failing  to  keep  register,  339. 
refusal  to  disclose  facts,  342. 
refusing  inspection  of  books,  843. 
Jviidiction— of  offenses  committed  in  this  state,  777. 

of  offenses  commenced  out  of  but  committed  in  the 

state,  778. 
for  fighting  duel  out  of,  and  party  dies  in  the  State,  779. 
when  inhabitant  leaving  the  state  to  evade  dueling  laws, 

780. 
when  oflbnse  is  committed  partly  in  two  counties,  781. 
of  offenses  committed  on  boundary  of  counties,  782. 
of  offenses  committed  on  a  vessel,  783. 
for  kidnapping,  abduction,  etc.,  784. 
for  bigamy  or  incest,  785. 
of  feloniously  taking  property  from -one  county  to -an* 

other,  786. 
for  escaping  from  prison,  787. 
for  treason,  when  overt  act  out  of  state,  788. 
for  steaiiug  property  out  of  and  bringing  into  state,  789. 
for  murder,  m  certain  case,  790. 
of  aoeeseoiy,  791,- 
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JjaiMcitiaii--Cordinuied, 

where  principals  are  not  present  at  oommisslon  of  crime, 

when  concnrrent,  autrefois  convict  or  acquit,  bar,  79S-4. 

for  prize  fighting,  795. 

pleading,  962. 

where  court  has  no,  may  discharge  jury,  1118-15. 

of  appellate  court,  when  ceases,  1265. 
Jvzon— giving  bribes  to,  92. 

receiving  bribes,  93. 

improper  attempts  to  influence,  95. 

misconduct  of,  96. 

disqualification  of,  1076. 

must  declare  knowledge  of  case  in  court,  1120. 

may  be  permitted  to  separate,  1121. 

when  one  becomes  unable  to  act,  1123, 

oath  of,  1437. 

Beb  Ohaujsngb  ;  GbandJubob. 
Jury— waiver  of,  689. 

disturbance  before,  contempt  of  court,  166. 

trial  b}[,  preserved  in  certam  cases,  707. 

formation  of,  i046. 

discharge,  when  challenge  allowed,  1065. 

peremptory  challenges  of  ,  1070. 

number  of  counsel  who  may  argue  to,  1095. 

may  be  discharged,  when  court  lias  no  jurisdiction,  1113. 

proceedings,  if  so  discharged,  1114, 1115. 

proceedings,  if  discharged,  in  other  cases,  1117. 

court  mav  advise  to  acquit,  when,  1118. 

when  and  how  to  view  premises,  1119. 
'  must  be  admonished  at  each  adjournment,  1122. 

to  determine  law  and  fact  in  actions  for  libel,  1125. 

charging,  1127,  1489. 

may  decide  in  court,  or  retire,  1128,  1440. 

room  and  accommodation  for,  after  retirement,  1135. 

room  and  accommodation,  when  l^ept  together,  1186. 

may  take  what  papers  with,  1137. 

may  return  to  court  for  information,  1138. 

to  be  discharged,  if  juror  becomes  unable  to  act,  1139. 

when  not  to  be  dischargedt  1140 

when  discharged,  no  verdict  being  given,  1141. 

court  may  adjourn  in  absence  of,  1142. 

return  of,  1147^ 

manner  of  taking  verdict,  1149, 1441. 

kind  of  verdict,  1150-;52. 

to  find  deiKree  of  crime,  1157.  ! 

verdict  of  previous  conviction,  1158; 

may  convict  of  lesser  offense,  1159. 

when  court  may  direct  to  reconsider  verdict,  1160.  . 

i 


Jvry— ConHmcecC 
polling,  6  Ue3. 

char^  of,  on  qofiftion  of  imaidtT,  1369. 
Terdici  of,  on  qnesiion  of  imaoiur,  XSfKL 
formAtion  of,  in  Jastioe's  coort,  1^. 

See  Challkn OB ;  Cobokeb's  Jmnr ;  QmAaa>  /ubt. 

JnryXlfto-ttdding  nimef  to,  U8. 
falsillying,  U7. 

JvitlM— other  oflbnaei  agiinst  public,  142-77. 

JvitiM*t  Orart— prooeodisgi  auut  be  oommeaeed  br  eom- 

plaint.  1^ 
iHien  warrant  of  anreei  mnst  iasne ;  fonn  of,  1487* 
minntei.  how  kept.  1428. 
plea,  and  how  pat  in,  1429. 
iirae,  how  tried,  1430. 
change  of  venne,  when  granted,  1431. 
grooeedinga  on  change  of  venae,  1432. 
poetponement  of  the  trial,  1433. 
defendant  to  be  nreaent,  1434. 

Jarr  trial,  when  «>  he  demanded ;  formation  of  Jniy,  14SS« 
chaUenfleB,  1436. 
oath  01  jaron,  1437. 
trial,  how  oondactedtl488. 
to  dedde  qneaUona  of  law,  bat  not  to  charge  on  matterf 

of  AkS,  1439.  o  , 

Jury  may  decide  in  court  or  retire;  oa^i  of  officer  on 

retirement,  1440. 
verdict  of  Jory,  how  delivered  and  entered,  1441. 
▼erdict,  when  aeveral  defendants  are  Uied  togott^r,  1441, 
Jury,  when  to  be  diBcharged  wi&oat  a  verdict,  14IS. 
udiacharged,  defendant  may  be  tried  again,  1444. 
proceedings  on  plea  of  ^foill^,  or  conviotion,  1^45. 
lodgment  of  fine  may  direct  imprisonment,  1446. 
defendant,  when  to  be  discharged  and  proeecotor  laf 

coats,  1447.  or  ^rr 

indgment  against  prosecator  for  costs,  144S. 
]ndgment,when  to  be  rendered,  1440. 
'    when  defendant  may  move  for  a  new  trial  or  in  arvMt  cC 

judgment,  1450. 
sew  trial,  groands  ot  1451. 
ffrounds  or  motion  iu  arrest  of  Jodgment,  1452i 
ladgment  to  be  entered  in  the  minutes,  1453. 
Judgment  of  acqnittal  or  fine  only,  defendant  to  %0  dla- 

charged,  1454. 
Judgment  of  imprisonment,  how  eseouted,  146S. 
judgment  of  imprisonment  till  fine  p^  how  eywnted* 

fines,  disposition  of,  1467. 
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defendant  may  be  admitted  to  bail,  $  1458. 

sabpoBnas,  1459. 

entitling  afiOdavitB,  1400. 

appeals,  when  allowed,  1466. 

appeals,  how  taken,  heard,  and  determined,  1467. 

statement  on  appesJ,  1468. 

if  new  trial  ((ranted,  in  what  court  had,  1469. 

prooeedings,  if  appeal  is  dismiaaed  or  lodgment  affirmed* 
1470. 
Justioe  of  the  Peace— pnrchasing  judgment,  97. 

See  Maoistsate. 
Jnstiilable  Homicide— see  Houicide. 
Keeper  of  JaU— euffering  p^risoners  to  eeoape,  108. 

refusing  to  receive  prisoners  accused,  142. 

answerable  for  safe  Keeping  of  U.  8.  {prisoners,  1602. 

in  contiguous  county,  to  receive  prisoners,  1604. 
See CouNTT  Jails;  Jails;  Jaileb. 
Kidilappliig— defined,  207. 

punishment  of,  208. 

jurisdiction  of  indictment  for,  784. 
Sill— attempts  to,  216. 

assault  to,  217. 
Knowingly— defined,  7. 
Labor— hours  of,  for  wards,  etc.,  651. 

hours  of,  on  public  works ;  act  of  1872 ;  see  Statdteb* 

prisoners  in  county  jails  may  bo  required  to,  1013. 

rules  and  regulations  therefor,  1614. 
Land— forcible  enti^  and  detainer,  418. 

unlawful  ^e-enti-y  upon,  419. 

selling  twice,  633. 

married  persons  selling  under  false  pretenses,  534. 

incloBure,  opening,  C(S. 
Land  Marks— injuring,  605. 
Larceny— of  records,  113,  114. 

assault  with  intent  to  commit  grand,  220. 

defined,  484. 

of  lost  property,  485. 

degrees  of,  486. 

grand,  defined,  487. 

petit,  defined,  488. 

punishment  of  grand,  489. 

punishmtni  of  petit,  490. 

of  written  instruments,  492. 

of  passage  tickets,  493. 

of  fixtures,  495. 

committed  out  of  and  properly  received  in  the  state,  497* 

Jurisdiction  of  indictmenf  for,  in  certain  cases,  78iS. 

pleading  in  an  indictment  for,  967. 
nor.  Coos.— ^.  _.        J 
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of  goods  BtkYeH  from  fire  in  San  FranciBco,  $  600. 

allegations  of,  how  anstained,  1131. 

of  gold  dust,  qoicksilyer,  eto„  see  Statoteb,  p.  715, 

of  pcnoaal  property  serered  from  realty,  see  OfSAxiraB, 
p.  714. 
Law-^conrt  to  decide  questions  of  ,  1124,  1126. 

except  in  libel,  wlien  jury  decides  question  of,  2S1, 1125. 
Lawful  Assembly— see  liixTcros. 
Lavfol  BesiBtanc»— by  whom  made,  692. 

by  the  party,  when  and  to  what  extent,  698. 

by  others,  when  and  to  what  extent,  694. 
Legiilatixre—preyentine  meeting  of,  8L 

distnrbance  of,  &. 

altering  draft  of  bill  of,  83. 

altering  enrolled  copy  of  bill,  84. 

giving  or  offering  brihes  to  membexa  of,  SS. 

members  of,  receiving  bribes,  86. 

refosing  to  attend  or  testify  before  committee  of,  87« 

forfeitnro  of  ofiice  by  member  of,  88. 

duty  of,  on  conviction  for  treason,  1418. 
Leaser  Onbnse— jnry  ma^jr  convict  of.  1158. 
Letters— opening  or  pablishing  sealed,  618. 

sending,  when  deemed  complete,  660. 
^Bee  Thbsatenino  Lettebs. 
Loveeih-injnring  or  destroying,  607. 
Libel'-^l^ned,  248. 

punishment  of,  249. 

malice  presumed,  250. 

truth  may  be  given  in  evidence.  251. 

Jury  to  determine  both  law  and  fact,  251, 1125» 

publication  of,  defined,  252. 

report  of  official  proceedings,  privileged,  264. 

threatening  to  publish,  257. 

liability  of  editor,  publisher,  etc,,  253. 

offer  to  prevent  puhlication  of,  for  money,  257« 

{^leading  in  an  indictment  for,  964. 
Libraries— injuring  public,  623. 
License— unlawfully  having  blank  receipts  for,  432. 

delivering,  without  receipt  for  payment*  431. 

auctioneer  selling  without,  436. 

carrying  on  bui»inegs  without,  434. 

granting  to  aliens,  see  Bxatutbs,  p.  750. 
Lien— judgment  to  pay  a  fine  constitutes  a,  1207* 
Lieutenant  Governor— impeachment  of,  752. 

state  prison  director,  1573. 

when  vacancy  in,  who  to  act  as,  1574. 

pay  of,  as  director,  1576. 
Lif(»->miprisonment  for,  671. 
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Lights,  Signal— masking,  remoying,  orexhibitiiig  fBlae,}  610. 
lamitation— no»  for  action  for  murder,  799. 

of  action  for  all  other  felonies,  800. 

of  action  for  misdemeanor,  801,  802. 
Uqnor— keepmg,  within  two  miles  of  stato  prisonr  asylum, 
etc.,  172. 

where  sold,  amusements  prohibited  on  Sunday,  299. 

selling  at  camp-meeting,  bO^,  805. 

employing  women  to  sell,  at  theaters,  etc.,  SOS. 

employing  women  to  play,  where  sold,  S06. 

adulterating,  882. 

selling  to  Indian  or  drunkard,  897. 

selling  to  minors,  see  Btatctes,  p.  716, 

sale  CI  in  state  capitol,  see  Statutes,  p.  746. 

sale  of  on  election  day,  see  Statutes,  p.  717. 
lobbying— 89. 

Lodg^g  HouseihHspaoe  to  each  lodger,  see  Staxutbb,  p.  726. 
Log  Aolling— pimittJiment  of,  86. 
Logs— defacmg  marks  on,  S56. 
Lost  Property— larceny  of,  485. 
Lottery— defined,  819. 

punishment  for  drawing,  820. 

punishment  for  selling  tickets  for,  S2L 

aiding,  822. 

ofi&ces,  823. 

advertising  ofiBces  of,  823. 

insuring  tickets  of,  824. 

publishmg  offers  to  insure,  824. 

{)ropertv  offered  for  disposal  at,  forfeited,  825. 
etting  Duilding  for  purposes  of,  826. 

eyidcnoe  on  trial  for  selling  tickets  of,  1109. 
Lumber— defacing  marks  on,  856. 

injury  to  saws,  see  Statutes,  p.  723. 
Lunatics— see  Insane  Febsons. 
lEagistratfr— defined,  7,  807. 

who  are,  808. 

See  Offigebs,  Jxtdigial. 
lUlioe— defined,  7. 

presumed  in  case  of  libel,  250. 
Halieious  Mischief— in  general  defined,  594. 

specified,  from  section  595  to  625. 

animals,  poisoning,  596. 

animals,  killing,  etc.,  597. 

killing  birds  in  cemeteries,  696» 

killing  sea  lions  and  seals,  599. « 

burning  buildings,  600. 

snow  ^eds,  600. 

using  gunpowder,  601. 

tofi-eehold,  602. 
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XftlieUmsHifehief— Cofifimied. 
■tanding  crops,  $GOi. 
to  landxnarkfl,  6U5. 

to  Jails,  eoe. 

to  bridges,  dams,  lerees,  eto.»  607. 

raft8r%8, 

buoys  and  beaoons,  600. 

ngnal  lights,  610. 

to  nayigable  streams,  611. 

others  enumerated,  612-25. 
XftlidoQt  Ii^uries— injories  to  railroad  bridges,  687. 

to  pabho  ways,  688. 

to  toll  houses,  etc.,  689. 

to  milestones.  690. 

to  telegraph  lines,  691. 
Xalpraetioo^by  intoxicated  physidaii,  816. 

See  Attobnst. 
HiiisUiurht»r-4ee  Homxczos. 
Xarket  rric«— fraud  to  tUbot,  895. 
Xarks— land,  defacing,  605. 

defacing,  on  wrecked  property,  855. 

defacing,  on  lumber,  logs,  etc.,  856. 

and  brands,  acts  continoed  in  foroe,  28. 
Bee  TsAOB  Masks;  BsAinje. 
ICanUgd— taking  woman  with  intent  to  compel  her  to  iiiiny> 
265. 

to  one  already  married*  284. 

incestnons,  WS. 

contraction  of  solemnization  of  Inoestooos,  869. 

making  false  return  of  record  of,  860. 

contracted  fraudulently,  528. 
Married  Women— when  incapable  of  committiiig  eximes,  96. 

mask,  wearing  of,  185. 
Kayhem— defined,  208. 

ponishment  of,  204. 

assault  with  intent  to  commit,  220. 
tfayoTr-duty  of,  when  breach  of  pdblio  peace  tiireatened,  720. 
Heasures,  raise— see  Wkxobts. 
Hedicines— practice  of,  see  Statdtis,  p.  726. 
r  poisonous  substances,  Statctes,  p.  749. 

Heatings,  Lawful— disturbing,  59. 
Xeetin^  Fublio— pre^nting  eleotofs  from  attending^  68b 

duturbing  certain,  403,  59. 
Heetings,  Beligious— disturbing,  802. 
UeetingB,  Unlawfol— see  Unlawtul  Asbembui, 
Uenanoe — act  committed  under,  26. 
Xilestones— ii^uring,  690. 
Militia    ooo  Tboops. 
HiUtU  Law— iiBilure  to  attend  parade  or  dxffl,  669»  868. 
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XUitia  lAW^CoTdinaed, 

may  be  enforced  in  case  of  riots,  $  725, 

who  may  order  out  for,  728. 

commander  to  obey  order,  729. 

armed  force  to  obey  ciyil  officer,  730. 

conduct  of  troops,  731. 
Milk— adulteration  off  402. 

■laort— Belling  drinks  to,  see  Statuhs,  p.  716. 
buying  junk  from,  501. 

KiBearriage— «ee  Abobtiok. 

Hisehie^ns  AxiimaU— death  firom  keeping  or  haTing,  899. 

Xisdemeaaor— defined,  17. 

pimiBhed,  19. 

aiding  in,  659. 

limitation  of  action  for,  801, 802. 

person  charged  with,  must  be  taken  before  whcmii  82L 
What  abb  MisDEBCEANOBS—aiding  lottery,  822. 

aicUng  apprentices  to  run  away,  646. 

aiding  seamen  to  desert  by  harboring,  645. 

aiding  seamen  to  desert  by  enticing,  644. 

accounts  false,  by  consingee,  536. 

acting  in  publio  capacity  tmauthorized,  65. 

adulteratmg  food,  drugs,  liauors,  etc.,  882. 

administering  extra-judicial  oath,  152. 

Altering  telegrai>h  messages,  620. 

animals,  poisoning,  696. 

arresting  or  attaching  dead  bodies,  295. 

assaults  defined,  240. 

assaults  by  officer  under  color  of  authority,  140. 

attempts  to  vote,  not  being  qualified,  46. 

attempts  to  extort  by  verbal  threats,  524. 

attorney,  defending  certain  cases,  162. 

attorney,  buying  demands  in  suit.  161. 

attorney,  misconduct  by,  160. 

barratry,  common,  158. 

battery  defined,  242. 

betting  on  elections,  60. 

boats,  mismanagement  by  captain,  etc.,  848. 

boats,  boilers  of,  849.  . 

bribes,  to  witnesses,  137. 

bribes,  witness  taking*  138. 

bridge  or  ferry,  maintaining  without  license,  886,  387. 

bridge,  toll,  nding,  or  driving  fast  on,  888.       ^ 
^^  bridge  or  ferry,  crossing  without  paying  tolls*  8801 

^P  bur^arious  tools,  having,  466. 

burial,  unlawful,  297. 

buying  appointment  to  office,  73. 

buying  demands  in  suit,  by  attorney,  161. 


ouTJen  Mid  iaakeepea  refiuuig  gaetti  md  iiiTiiiiiiiii. 

tats. 

diilo.  omiMJOD  to  ttunuli  jxeeamiea  to,  2ni, 

Obiane,  briugiiw  Into  stlte,  ITl. 

anployment  of,  by  corporatiaii,  178, 119. 

OOmpoimdiiig  oSbiueB.  153. 

wmnclai  comnnmic&tin^  with.  171. 

comioth  importiog  foTeign,  173. 

oimiaal  oooWapli,  lfi£. 

etiminal  compiitcr,  1S3. 

dMd  knlnuls,  putUDg  in  Btreets  and  rinn,  eto.)  STL 

doadlf  wcApoDB,  rudely  eihibitiiig,  117. 

tedly  wMpoiu,  haTiiig,  M7. 

<kfv"i([  tomba  and  toonniiutitB,  29fl. 

dlttorbuig  rdieioiu  meeliiigB,  803. 

dlttarbiDK  politiol  meetiiigB,  69. 

dtatorbllig  lawful  usemUio,  103. 

dlatnrbins  the  peace,  IIS. 

«lectioil>,  refusal  by  voter  to  be  sworn,  13. 

•leetioiUi  lefiual  to  answer  questions  by  ofSeen  of,  13, 

•leatioDS.  leAual  to  obey  snmninng  by  offioar  of  legi*- 

tntiomU. 
(Isotiofls,  attempt  to  vote  not  being  guali&d,  IS. 
daotions,  procnHnff  illegal  TOlinig,  17. 
fHadioiia,  intimidiUuiK,  oorrapting,  etc,  Sector*,  GS. 
eleotioiu,  inspeotor  of  imToldmg  or  marling  tioket,  19. 
electtons,  unUwAilly  fumistung  mooey  at,  M. 
elecljonSiiiiilawfulo&brtoprocuroofficia  for  elector,  SEbA. 
elections,  preTenting  pnblio  meetings  for  porpaees,  68. 
•lections,  tUstnrbiiig  such  mMtings,  69. 
■    ...__  ._..■   _j|j  ,^ 


oxpoBureof  poiso-  „,_„ „ 

Gipofiutu,  tbicatfaiDg  by  letter,  650. 

evidence,  dcBtroyiiig,  135. 

femalcB.  eihibitiiig  Jar  hire,  ptoeuting,  806,  SOT. 

fire,  aetting  ta  irooda,  etc.,  3M. 

fire,  obatruotipa  athimpta  to  eiBngniBb,  SBJ. 

forciblo  entry  and  deliuner,  118. 

forojbjo  entry,  rctnming  to  retake,  119. 

frauda,  by  dublor  concualing  i)ronettf ,  IBS. 

ftanda,  by  defendant  in  taiaa,  ISV. 

frauds,  in  Kptcinl  partnctahipB,  S5S. 

fr:iuds,  iniucreaaius  wclghtofpackage,  S81. 

(isuda,  to  uQect  muketprica,  8SS. 

frauds,  by  pcrsonatioD.  629. 

franda,  in  tunvtyancing,  631. 

fraods,  in  obCaioiog  mcmey,  lUw  [a 
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I'raudB,  in  weights  and  measures,  &  558. 

frauda,  in  stamping  corks,  etc.,  651. 

frauds,  in  ntock  subscriptions,  557. 

frauds,  in  using  name  in  prospectus,  559. 

fighting  duel,  posting  for  not,  229. 

fighting  for  prize,  413. 

grand  jurors,  acting  after  challenge  allowed,  16A. 

grand  jurors,  disclosing  transaotionB  of,  169. 

gambling  defined,  etc.,  330. 

gambling,  permitting  in  house,  831. 

gambling,  winning  at  by  fraud,  832. 

gambling,  witness  of  reiusing  attendance,  883. 

gambling,  officer  refusing  to  prosecute  for,  835. 

pme  laws,  violating,  630, 631, 632^  633. 

illegally  using  phosphorus,  631. 

unlawfully  catoliing  fish,  635. 

postponing  telegraph  messages  out  of  regular  turn,  688. 

guxipowdtr,  keeping  unla¥rfully,  875. 

Health  and  quarantine  laws,  violating,  876,  877. 

health  and  quarantine  laws,  neglecting  duty  under,  878. 

ill-fame,  house  of,  residing  in  or  keeping,  815. 

imprisonment,  false,  237. 

insurance  laws,  violating,  439. 

injuring  tollhouses,  etc,  589. 

injuring  milstones  and  guide  boards,  690. 

injuring  telegraph  lines,  591. 

injuring  standinjgp  crops,  604. 

injuring  signals,  615. 

injuring  works  of  art,  622. 

injuring  gas  and  water  pipes,  624. 

intoxication,  malpractice  oy  physician  ftom,  816. 

intoxication,  engmeer,  391. 

junk  dealers,  buying  of  minors,  501. 

Iunk  dealers,  governed  by  law  as  pawnbroker,  502. 
Leeping  open  Business  places  on  Sunday,  300. 
keeping  disorderly  house,  316. 
keeping  house  of  Ul-fame,  315. 
keeping  pest  house  within  certain  limits,  873. 
larceny,  petly,  488. 
larceny,  of  gas,  498. 
larceny,  of  water,  499. 
legislature,  disturbing  while  in  session,  82. 
legislature,  witness  refusing  to  testify  before,  87. 
libel  defined,  248. 
libel-,  threats  to  publish,  257. 

license,  maintaining  bridge  or  ferry  without,  S86»  887. 
license,  doing  business  without,  435. 
auctioneering  without,  436. 


ns  msDmiAHaiB. 

lottery,  drawing,  4  820. 

lottery,  selling  tickets  for,  821. 

lottery,  keeping  or  advertising  oiBee»  828« 

lottery,  insuring  ticket,  S2L 

lottery,  letting  Bnilding  for,  825. 

ttilk,  adulteration  of,  402.    ? 

MaUoiouB  HfiMchief  in  general,  6dL 

poisoning  animals,  596. 

iiUing  or  maimmg  animals,  597. 

Idliing  bitds  in  cemeteries,  598. 

Idiliag  seals  and  sea  lions,  599. 

matioiona  Injnries  to  freehold,  602. 

ii^ttries  to  8taiidin|sp  crops,  OOi. 

dfifadng  or  remuymg  isiKimarks,  60S. 

boming  or  injuring  rafts,  608. 

iMtting  yessels  adrift,  608. 

xamoving  buoys  and  beaoons,  609. 

obstmctuig  navigation,  611-18. 

aiooring  vessels  to  buoy,  614. 

ifljuring  United  Btatesooast  survey  signalSt  ote^  615i 

tearing  down  notices,  616. 

opening  or  publishing  sealed  letters,  618. 

disoloemg  telegraph  message,  619. 

altering  telegraph  messages,  620. 

opening  telegraph  messages,  621. 

i^juring  works  of  art,  etc.,  622. 

injuring  gas  or  water  pipes,  624. 

dnwing  water  from  closed  water  works,  625. 
jCxBoiLLAiaBous— Qsing  information  from  telegn^  mes- 
sages, 639. 

dandesunely  learning  contents  of  message,  640. 

bribing  telegraph  operator,  OH. 

illegally  collecung  certain  tolls,  642. 

violating  certain  police  regulations,  648. 

enticing  seamen  to  desert,  644* 

harboring  deserting  seamen,  645. 

aiding  apprentices  to  run  away,  646. 

vagrancy,  647. 

issuing  falae  certificates  of  eiemption,  by  fire  depart* 
ment,  649. 

sending  letters  threatening  to  ei^Kise,  650. 
JfuisoMce,  m^iiniaimng,  872. 
Oath,  adminiaterhig  extra-jucHoial,  152. 

oath,  taking  such,  151. 

oatht  refusing  to  take  when  ofibring  to  vote^  48. 
Q^Zoer^-omission  of  du^  by,  176. 

officer,  neglecting  to  prevent  duel,  280. 


J 
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officer,  refusixig  to  inform  or  proseoaie  for  gambUng^ 
(  335. 

officer,  cmel  treatment  of  lunatics,  861. 

officer,  taking  rewards  for  deputation,  74. 

officer,  exercising  duties  of,  wrongfully,  75. 

officer,  receiving  excessive  fees,  vL 

officer,  purchasing  judgment,  97. 

officer,  refusing  to  arrest  persons  charged  with  crime,  142, 

officer,  neglect  or  yiolating  duty  by  public  administ'r,  143. 

officer,  receiving  fees  for  arresting  fugitives  firom  Jus- 
tice, 144. 

officer,  who  beats  a  person  under  color  of  authority,  149. 

officer,  making  false  certificate,  167. 

officer,  disclosmg  fact  of  indictment  fbund,  168. 

officer,  disclosiug  evidence  before  grand  jury,  169. 

officer,  solemnizing  illegal  marriage,  859. 

officer,  making  faLiO  return  of  same,  860. 

officer,  refusing  to  issue  or  obey  a  writ  of  habm  oorpuiy 
862. 

officer,  reconflning  person  discharged,  863. 

Officer,  concealing  person  from  such  writ,  864. 

officer,  neglecting  to  disperse  rioters,  410. 

officer,  failuro  to  pay  over  fines,  43tc.,  427. 

officer,  refusing  inspection  of  books,  440. 

officer,  extortion  in  fees,  621. 

oiBoer,  misconduct  of,  corporation,  561. 

officer,  of  savings  bank,  overdrawing  accounft»  661. 

officer,  of  bank,  insolvent,  receiving  deposit,  662. 

officer,  publisbhig  false  report  of  condition  of  corpora* 
tion,  664. 

officer,  refusing  inspection  of  books  of  corporation,  665. 

officer,  contracting  debt  beyond  assets  of  corporation,  566» 

officer,  resisting,  69. 

oflicer,  extortion  by  executive,  70. 

offilser,  retaking  goods  from  custody  of,  102. 

officer,  escape  from,  107. 

officer,  dela]^  in  presenting  airest  to  magiBtrate»  145* 

officer,  makmg  unlawful  arrest,  146. 

officer,  inhumanity  to  prisoners,  147. 

officer,  resisting  public,  148. 

officer,  refusing  to  aid  in  making  arrest,  150. 

offlk.*er,  obstructing  in  collecting  revenue,  428. 

officer,  false  representations  to  assessor,  429. 

omissions,  to  furnish  child  necessaries,  270. 

omissions,  to  bury  dead  body,  293. 

omissions,  to  label  drugs,  etc.,  380. 

omissions,  of  duties  by  officer,  176. 

omissions,  of  legal  obligations,  176. 


Pawnbrpker,  acting  without  a  Ueense,  8S8. 

pawnbroker,  fSuBng  to  keep  register,  339. 

pftwnbroker,  usury  by,  diO. 

pftwnbroker,  lelliog  prior  to  time  to  redeem,  841. 

pawnbroker,  retuoing  to  diaolose  particulars,  ui2. 

pawnbroker,  refuiong  inspection  to  oflfioer,  343. 

penalty,  when  not,  puniaiunent  is  fixed,  177. 

piloting,  nnlioenaed,  879. 
JSaUroadSt  neglecUng  to  ring  &eS,  eto.,  890. 

railroads,  engineer  intoxicated,  891. 

railroads,  patting  passenger  cars  in  front  of  fireighti  S92i 

railroads,  employees  violating  datifls,  883. 

racing,  on  highways,  896. 

xioVoeflned,  etc,  404, 405. 

remaining  after  being  warned,  409. 

neglecting  to  disperse,  410. 

ront,  defined,  etc.,  406. 
SiOhig  UquoTB  near  state  jprison,  172. 

search  warrants  malimonslyprocnred,  170. 

selling  liquors  to  Indians.  397. 

selling  liquors  at  theaters,  803. 

selling  liquors  at  camp  meetings,  804. 

selling  liquors  to  minors,  see  Staxutbb,  p.  716. 

selling  tainted  food,  883. 

selling  firearms,  etc.,  to  Indians,  898. 

selling  state  arms,  442. 

Sunday,  nois^  amusements  on,  299. 

Sunday,  keeping;  open  business  on,  800. 

Sunday,  disturbing  religious  meetings  on,  802. 
Tcaes,  refusing  to  give  tax  colioctor  name  of  employeet  431^ 

taxes,  illegally  delivering  receipts  for  poll,  431. 

taxes,  making  false  statements  concerning,  480. 
TiBkgraph  MBasages-^sXtering,  680. 

telegraph  message,  disclosing,  619. 

telegraph  message,  opening,  621. 

teleftraph  information  nsin^,  639. 

telegraph  message,  postponmg  out  of  turn,  688. 

telegraph  message,  clandestinely  learning  contents,  640L 

telegraph  message,  forging,  474. 
ITrada  ifari(»-HX>unterf^ting,  850. 

trade  marks,  selling  goods  with  counterfeit,  851. 

trade  marks,  defaoing  on  wrecked  property,  866. 

trade  marks,  defacing  on  logs,  etc.,  8^. 

trade  marks,  refilling  casks,  etc.,  bearing,  860. 
UhlaiDful  assembly  1 407. 
Witness  deceiving,  183. 

witness  before  legidature,  87. 

witness,  preventing  attendance  of,  136. 
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Hiidemeanor— Continued. 

witness  of  gambling  refofdng  attendance,  $  S33. 

wrecked  property,  keeping  after  sidYBge  paid,  &i4. 

wrecked  property,  nnlawfiilly  keeping,  5l5. 
Xisfortime— act  committed  by,  26. 
Misnomer— see  Fiormous  Names. 
Misprision  of  Treason— what,  88. 

ptmiahmentof,  88. 
Mistake  of  Pact— disproves  criminal  intent,  26. 

See  Ebbob. 
Mob—snppressing  by  troops,  731. 

Bee  BioT :  Suppsbssion. 
Mock  Anctions— see  AtrcnoNS. 
Mocking  Birda— deBtruction  of,  see  Statutist  p.  713. 
Monte— see  Gambling,  832. 
Month— meaning  of,  7. 

Monuments— erected  by  U.  S.  coast  survey,  Inlnries  to,  315. 
Morals,  Good— crimes  against,  from  section  299  to  807. 
Motion— to  set  aside  indictment,  995. 

to  set  aside  indictment,  when  heard,  997. 

effect  of  denial  of  such,  997. 

for  new  trial,  when  made,  1182. 

in  arrest  of  judgment,  1185,  1452. 
Murder— see  Homicidb. 
Mutilation  of  Documents— penalty  for,  113. 
Karnes— unauthorized  use  of,  in  i)roBpectu8  of  corporaiioin,  559* 

indictments  found  by  fictitious,  958. 
Hational  Guard— failure  to  attend  drill,  652. 

same,  by  member,  653. 
Kavigahle  Streams— obstmotinff,  611. 
navigation— of  harb6rs,  etc.,  619. 

of  Humboldt  bay,  obstructing,  612. 
Kegleot— defined,  7. 
Hew  Trial— to  bo  ordered  when  verdioft  Is  defectlve»  115ft. 

defined,  1179. 

efiect  of,  1180. 

when  may  be  grantedk  1181. 

application  for,  when  made,  1182. 

where  to  be  had  when  ordered  on  appeal,  1261. 

grounds  for;  in  justice's  court,  1451. 
Hig^t- Time— defined,  450, 463. 
Houe  Prosequi— abolished,  1386. 
Hotes— forgery  of,  470. 

possessing  or  receiving  forged,  475. 

making  or  uttering  fictitious,  476. 
Kotioe— of  appeal,  when  by  publication,  1241. 

of  application  for  bail  in  certain  cases,  1274. 

ofapplication  for  pardon,  1421. 

publication  of  auch,  1422. 


XMImb— dHtrcTfinK  omrnorlns  bafiae  pnqpcr -Utna,  |4UL 
TriWTlW  rnlTilin  dAfiued,  870, 

ilalDg,  Sli. 


extn-jndicUI,  161. 
■dmlDuteiiiiBaitn-JiidicIkl,  153.    [Sepmled.] 
of  tOcesua  <»  gnnd  iwj,  wS- 
of  gnuid  juron,  1)04. 

tonmiiota—" 

oririenofali 
ofofflocrinaluia 
of  Jproriia  Jnltic 


^„    __  , B,  books,  eto.,  811-16. 

„    „  In,  viltunit  qualifjing,  65. 

biijiiiKDrsallipg^)Poiiitfiiaiittt(>,  78,  It. 
wiOQgial  eiemMe  of,  tS, 
homfottdtei,  88,  W,  U7. 
oath  of.  ISO. 

iKnovalfrom,  G6L 
WHlwn    IntnTtriiH'm  of,  t^a  Bnanm,  p.  T(S. 
OAeon,  AdioliiiitrfttiTo — buho  prorlftkuu  vplj  m  to  Axonh 
tiTOofflcei^  77. 
IwbK  Intemted  in  coutMcti,  bt^ffng  torlp,  eto.,  712. 
OOetn,  UHntlTt  Mtt  KUiifrM^yooeBdingg  to  iucnoL 
or  remoTe,  preserred,  10. 
Wting iriUionl  b&yliuqniJifle^ 6fi. 

bribtrjof,  67. 

MkuixorreWiivingbribM,  68.' 

relating,  69. 

cixlortlan  by,  7D. 

ptiuulty  forcertun,de>UDein  Ktte^TI. 

pcnilljforbciaginterfcaledunorflaa  om 

frceciitiug  fatsa  claimft  to.  73. 

reci^iriue  rewords  for  deputatjan,  74. 

■wroasfully  exer eiainG  f Qnutianfl  •*  olQoe,  75. 

nfue^l  to  Boireuder  Uouka  tu  nTyvwutnr.  7S. 

Low  furfuiM  cIEae,  03. 

retaking  gooda  from  coBtodj  of,  103. 

■Icolius,  mutilatiQg,  etc.,  rtoora*,  113.  ■* 

txSu=uA^  ta  recit^To  ur  tureat  Mcnsed  pwUea,  U3. 
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Oflloen,  Exeentlye  and  ][iiiisteTial--0<>nttiiiietf . 

receiving  fee  or  reward  for  arrestinflf  fogitiTes,  $  liA, 

delaying  to  take  j^erson  arrested  before  migistate,  145. 

making  arrest  witbont  authority,  146. 

inhumanity  to  prisoners,  147. 

wilfal)y  resisting,  148. 

assaults  by,  under  color  of  authority,  149. 

refusing  to  aid  in  making  arrests,  150. 

penalty  for  administering  extra- judioial  oathgy  152. 

bribery  of  certain,  165. 

fjOse  certificate  by,  167. 

disclosing  fact  of  indictment  found,  168. 

omission  of  duty  by,  176^ 

justifiable  homicide  by,  196. 

duty  of,  to  prevent  duels,  290. 

duty  of,  concerning  gaming,  8^. 

refusing  or  negleotmg  to  disperse  unlawful  assembly,  410. 

fttf using  or  neglecting  to  pay  over  public  maoByB,  4S&, 

failing  to  pay  over  fines  and  forfeitures,  427. 

obstructii&,  in  collecting  revenue,  428. 

removal  of,  for  violation  of  duty,  661. 

proceedings  to  remove  civil,  how  prosecuted,  682. 

intervention  of,  to  prevent  crime,  697. 

persons  aiding  in  such  cases  justifiable,  ^698. 

proceedings  in  overcoming  resistance  to  prooess^  72S. 

to  certify  names  of  resisters,  724. 

must  command  rioters  to  disperse.  726. 

must  arrest  rioters  refusing  1o  obey,  727. 
'    may  order  out  militarv,  728. 

armed  force  to  obey  what,  730. 

suspension  of,  in  cases  of  impeachment,  750. 

when  impeached,  disquaMed  until  acquitted,  75L 

proceeding  for  removal  of,  758-772. 

accusation,  768. 

trial  of.  767. 

proceedings  for  removal  of,  before  district  ooiirt»  772. 

oath  of,  in  charge  of  iurv,  1121,  1128. 
Officers,  Judicial— offering  bribes  to,  92. 

receiving  bribes,  93. 

receiving  excessive  fees,  94. 
Oi&cers,  Bemoval  of^by  impeachment,  787-758. 
See  Impeachhent. 

removal  otiberwise  than  by  impeiMshment,  75S-772. 

accusation  bv  grand  jury,  758. 

form  thereof,  759. 

accusation  transmitted  and  copy  served,  760, 

if  defendant  does  not  appear,  761. 

objection  to  accusation,  762. 

form  thereof)  763^ 
Pen.  Oodb.— «©• 
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denial,  $764. 

objection  OTermled— answer,  765. 

prooeedinga  on  confession  or  issne,  766. 

trial  and  proceedings  on,  767, 768. 

smmnary  remoyal  of,  772. 
OflMVS  of  State  Pxiaon—board  of  dizeciozs,  1673. 

pres.  pro  tern,  of  the  senate,  when  to  act  as  director,  157i» 

compensation  of  directors,  1675. 

board  most  ado^t  roles  and  regolations,  1576. 

board  may  appomt  warden  and  other,  177. 

duty  of  clerks  and  other,  1578. 

monthly  reports  of  ,  1579. 

most  keep  aoconnts  and  report  to  governor,  1580: 

board  cannot  contract  debts,  1585. 

ftirther  powers  of  the  board,  1593, 1694, 1595. 
BeeBxATBpBisoif;  Statdteb. 
OlaoBUurgarina— mannfiBctare  and  sale  of,  see  8taxutb8,p.790. 
Omiasioa  of  Dnty— bT  pnblio  ofiSoer,  176. 

when  poni^ihable,  662. 
Opivnir-keepiDg  or  resorting  to  place  for  smoking,  807. 
Order — ^for  recommitment,  1810. 

contents  of  snch,  1811. 

for  conditional  oiaminatinn,  when  may  be  applied  for. 
1836. 

enoh  application,  how  made,  1887. 

BQch  application,  to  whom  made,  1888. 

such,  when  granted,  contain  what,  1889. 

snch,  most  direct  what,  1840. 
Orert  Act— when  necessary,  to  constitate  conspirapy,  184. 
Oyitere—gatberiuff  or  injuring,  602. 

planting  and  injury  to,  see  Btatutes,  p.  728. 
Panel— grand  jury,  cause  of  challenge  to,  895. 

grand  Jury,  effect  of  allowing  challenge  to,  899. 

defined,  1057. 

challenge  to,  defined,  1058. 

challenge  to,  upon  what  founded,  1059. 

challenge  to,  when  and  how  taken,  1060. 

BeeCHALLENGB;  Gbakd  Jubt;  Jubt. 
Paper  Xoney— issuing  and  circulating  unlawfully,  648. 
Parade— failure  to  attend,  br  officer,  652. 

same,  by  member,  658. 
Pardon— power  of  governor  to  grant,  1417. 

goyemor  to  communicate  to  legislature  what  granted, 
1419. 

in  case  of  treason,  1418. 

report  of  case  for,  how  and  from  whom  required,  1420. 

notice  to  district  attoi*ney  of  application  for  pardon,  1^21. 
public  notice  of  application  for,  1422* 
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Farent—desetting  child,  $  271. 

omitting  to  provide  necessities  for  child,  270. 
Parties  to  Crimes — classification  of,  80. 
Partnership — ^frand  in  Bpecikl,  858. 
Passage  Ticketft— valuo  of,  in  certain  cases,  498. 

refusal  to  sell  to  emigrants,  see  Stattttes,  p.  745. 
Pawnbrokers— carrying  on  business  without  license,  838. 

failing  to  keep  register,  839. 

charging  unlawful  rate  of  interest,  840. 

selling  before  time  of  redemption  expires,  841. 

selling  without  notice,  8il. 

refusing  to  discloseparticulars  of  sale,  842. 

refusing  to  allow  officer  to  inspect  register,  848. 
Peace— publio  crime  against,  408-19. 

security  to  keep,  706. 

Dolioe  to  preserve,  at  public  moetings,  720. 

disturbing  by  noises  or  tumult,  415. 

threatening,  quarreling,  etc.,  415. 
Peace  Officer— refusing  to  arrest  accused  parties,  142. 

warrantof  arrest  must  be  directed  to  and  ezecutedby,  818. 

what  are,  7,  817. 

to,  what  warrants  are  to  be  directed,  818, 819. 

arrest  by,  836. 

duty  of,  making  arrest,  848,  849. 
Penal  Coae— see  Code. 
Penalty— when  not  prescribed,  177. 

Pexjury— witness'  testimony  may  be  read  sgainst  him  on  trial 
for,  14. 

defined,  118. 

irregularity  in  administering  oafh  no  defense,  121. 

incompetency  of  witness  no  defense  for,  122. 

when  making  depositions,  etc.,  deemed  complete,  124. 

witness  need  not  know  that  his  evidence  was  material,  128. 

stating  what  one  does  not  know  to  be  true,  125. 

punishment  of,  126. 

suboriiation  of,  127. 

securing  execution  of  innocent  persons  by,  128. 

pleading,  in  an  indictment  for,^66. 
Person— defined,  7. 

who  capable  of  crime,  26. 

who  liable  to  punishment,  27. 

instigating  incapables  to  crime,  81. 

crimes  against,  261-365. 

indecent  exposure  of,  806. 

other  injuries  to,  846-67. 

information  against,  703-11. 
Personal  Property- includes  what,  7. 

severed  from  really,  larceny  of,  see  Statutes,  p.  714. 
Personation,  False— see  False  Pebsonaxioh. 
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tMt  LaTMaj—VM  Labobnt. 

Fatit  TreMon— &bo1iibcd,  191. 

FluMpharn*— naa  of,  ooluid,  proUbitedln  certtun  conntia,  630. 

ghydd»M    tmitpraetice  by  inCoikftled,  846. 

nettuei— Induct-Dt,  811  et  irq. 

nMi  Clnbt— extortion  bv,  aee  BnroTM.  p.  729. 

Ptloti    >ctiag  M  Bnch  wifaoat  lieenae,  879. 

PipM— iujuriiig  pu  or  water,  sai. 

VIm — In  cua  td  impeachment,  nhere  entered,  749. 

otgnilt?,  to  arliolM  of  Impeachment,  prooeetUngB  on,  TU. 

of  guilty  of  aocnaatum  of  offloer,  proceeding  w\,  TC6. 

when  put  in,  1D03. 

diiEerent  kinda  of.  lOlA. 

hiw,.  .-..l.r.^i.rm,  1017. 

of  i;!j  land wlienmaybeiritlidraim,  1018. 

otu-.i  I    .      -.,■,-■  hat  in  issoa,  1019. 

of  UL.'.e,.!...  ,  .  __!  sYidonce  maybegiTeo  under,  1020. 

nf  Tinr  iiitliv  r>t  h.«  .nteredcarefusal  to  plead,  109^ 
to  deteimine  degree,  1192, 

Ji  cuiltj.  procoeiliiiii  — ,  _. 
nstding-fcrm  and  nii^hi  of,  948. 

flmt,  la  by  indictme=i,t  ~-  '-'■ 

of  jadgment*,  SSi. 

of  priratd  atatstoEi,  !ieS. 

in  indictment  for  liLali  964, 

in  indictmeot  for  loigery,  96S. 

in  indu-'T^rrit  (or  ]■  .gory  or  Bubotaation  of,  968. 

in  iTi.li  -I'.  :■■. '.  ■1 J  ceoy  or  embezzlement,  967, 

ium^Rv,.,ui.i'M'<:i.iubiting,  etc.,  lewd  books,  eto.,  968. 

on  paitof  defendanl,  10U3. 

error  or  mistake  in,  1104. 

8eaDEiiDKit£BiFo8iTOiiii(BiT;Tzinn:  Asbbtof 
JmxuiENT,  etc. 
nowing—in  wateroonrse,  607. 
lelacai— pntting,  in  food,  medicine,  oriniter,  817. 

attempa  to  kill  by  adminietenng,  216. 

ailnof.  KeBiilurKS,  p.  749. 

ization  and  regnlation  of,  719. 

preeerro  peace  at  pahlio  meetinga,  bow  ordered, 

720, 
Fdllea  Conrt— defined,  1461. 

in  aan  Franciaco,  aee  Srvnim,  p.  760. 

proceedings  in,  eee  JusnoB's  ConBT. 
PoUee  Offloara— in  incorporated  towna,  eto.,  dn^  of  personi 
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Yoliee  Segolations— violation  of  certain,  $  648. 
Posse  Comitatus— refusal  to  join,  150. 
Postponement — of  examination,  861,  862. 

of  trial,  1052. 1433. 
Fre8entnent--defined,  916. 

mnst  be  by  twelve  grand  Jorors,  931. 

must  bo  presented  to  court  and  filed,  932. 

when  bench  warrant  must  issue  on,  933. 

proceedings  on,  934-37. 
Presumption—- of  malice,  in  case  of  libel,  250. 

of  law,  need  not  be  stated  in  indictment,  961« 

of  innocence,  1096. 
Prineipals— who  are,  31. 

and  accessories,  distinction  abrogated,  971« 
^-   Printing— included  in  "writing,"  7. 
See  8i7PEBiirrEia>ENT  of. 
Priflon— escapo  from,  107. 

assisting  prisoners  to  escajpe  from,  109, 110. 

jurisdiction  of  indictment*  for  escape  from,  786. 

grand  jury  entitled  to  access  to  public,  92A» 
See  Statb  Pbison. 
Priflonen— rescuing  from  custody,  101. 

escaping  from  stats  prison,  105. 

escape  from  other  than  a  prison,  107. 

officers  permitting,  to  escape,  108. 

assisting,  to  escape,  109, 110. 

inhumanity  to,  147. 

as  witnesses,  1333, 1346. 

to  be  olasbified,  in  countv  jails,  1599. 

bringing  from  state  to  other  prison,  1667. 

disposition  of  insane,  1582. 

committed,  must  actually  be  confined,  1600. 

committed  by  U.  S.  courts,  must  be  received,  1601. 

when  may  be  taken  to  jail  in  contiguous  county,  1608. 

when  to  be  returned  to  proper  county,  1606. 

may  be  removed  in  case  of  fire  or  pestilence,  1607, 1608. 

not  to  bo  received  at  county  jails,  on  civil  process,  1612. 

conveyed  to  state  prison,  compensation  for,  1586. 

credits  for  good  behavior,  1590. 
See  Convict. 
Private  Statutes— how  pleaded,  963. 
Prize  Fight— penalty  for  engaging  in,  412. 

persons  present  at,  413. 

leaving  the  state  to  engage,  414. 
Prooeas— resisting  execution  of,  in  county  prodaimed  in  inanr* 
rection,  411. 

power  of  officers  to  overoome  resistance  to  ezeoatioa 
of,  728. 

.  offlo^n  must  certify  names  of  resistersa  72i» 
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ProcMi    Continued, 

when  military  to  be  ordered  to  aid  in  executing,  $  725. 

sheriff  not  to  receive  pri:ioncr  on  civil,  1612. 
Prohibited  Acts — for  which  no  punishment  prescribed,  nuade- 

meanors,  177. 
Fzoiperty— includes  real  and  personal,  7. 

crimes  against,  447-^91. 

fraudulent  concealment  of,  by  debtor,  154. 

fraudulent  concealment  of,  by  defendant,  155. 

ref oaing  to  give  assessor  list  of,  429. 

larceny  of  lost,  485. 

■elling  hypothecated  or  pledged,  by  warehouseman,  581. 

receipt  for,  taken  on  search  warrant,  1535. 

such,  how  di»poeed  of,  1536. 

iUTQUtory  of  such  must  bo  taken,  1537. 

to  whom  such  inventory  must  be  delivered,  1538. 

when  to  be  restored  to  person  from  whom  taken,  15i0. 

xeoeivlng,  in  false  character,  530. 

of  state  crimes  against,  424-43. 

conveyed  by  person  Imprisoned  for  life,  675. 
Proieeiltion—-separate  and  distinct,  175. 

is  by  indictment  or  information,  682. 

no  person  subject  to  a  second,  for  same  offense,  687. 

autrefois  convict  and  acquit  bar  to,  in  certain  cases,  793-4. 

must  be  had  in  the  name  of  the  people,  684. 

for  murder,  may  be  commenced  at  any  time,  799. 

what  must  be  by  indictment,  888. 

what  must  be  accusation  or  information,  889. 

order  to  set  aside  indictment  no  bar  to  another,  999. 

demurrer  allowed,  bar  to  another,  1008. 

order  of  compromise,  bar  to  anotJier,  1378. 

dismissal  of  aation  in  misdemeanor,  bar  to,  1387. 
FrOBtitation— seduction  for,  266. 

taking  away  of  minor  for,  267. 

admission  of  minor  to  house  of,  309. 

house  for,  316. 

enticing  to  visit,  818. 
Public  Administrator—neglect  or  vioktion  of  dufy  l>y,  143. 
Pablication->for  not  fighting  a  duel.  229. 

libelous,  defined,  252. 

privileged,  254. 

mdecent,  811. 

proceedings  regarding  indecent,  811-16. 

of  offal's  to  insui'e  lottery  tickets,  324. 

of  sealed  letters,  618. 

pleading  in  indictment  for  exhibiting  or  selling  obsoene^ 
968. 

of  notice  of  application  for  pardon,  1422. 

of  the  codes,  4494. 
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Public  DoenmentB— «ee  Doouuents. 

Fnblio  Moneys— officer  refasing  to  pay  oyer,  $  425, 

defiDcd,  426. 
Public  Oflfense— see  Grimes. 
Publishers— liability  of,  254. 
Funishment— how  determined,  13. 

discretionary  determines  degree  of  crime,  17. 

who  are  liable  to,  27. 

for  murder,  190. 

groimds  for  mitigation  of,  513,  658. 

summary  inquiry  for  mitigation  or  aggravation  of,  1204« 

proof  of  facts  in  mitigation  or  aggravation  of,  1205. 

one  act  pimishcd  by  different  proyisions,  65l. 

under  foreign  law,  655. 

of  contempts,  657. 

none  for  omission  of  duty,  when,  662. 

attempts  to  commit  crimes,  663,  6&L 

restrictions  on,  655.- 

of  second  ofienses,  666. 

based  on  value,  in  gold  coin,  678. 
Purchasing  by  Officer— scrip,  etc.,  71. 
Quarantine  Laws— violation  of,  876. 
Quicksilver — counterfeiting  stamps,  366. 

selling  debased,  867. 

larceny  of,  see  Statutes,  p.  715. 
Bacing— on  highways,  894. 
Bafts— burning  or  injuring,  608. 
Bape — assault  with  intent  to  commit,  220. 

defined,  261. 

when  physical  ability  must  be  proved,  262. 

psnetration  sufficient,  263. 

punishment  of,  264. 
BailToads — engineer  neglecting  to  sound  whistle  or  bell,  cross* 
ing  roads,  etc.,  390. 

intoxication  of  certain  employees  of,  391. 

placing  passenger  in  front  of  freight  cars,  392. 

violation  of  duties  by  employees  of,  3J3. 

officer  overcharging,  525. 

extortion  by,  see  bTATUTES,  p.  739. 

unf ust  discrimination  by,  see  Statutes,  p.  739. 

police  regulations,  see  Statutes,  p.  741. 

passes  by,  see  Statutes,  p.  740. 

tariff  of  i-ates,  see  Statutes,  p  741. 

trespass  upon,  see  Statutes,  p.  742. 

intoxication  of  employees,  sec  Statutes,  p.  742. 
Bailroad  Ckimpany— see  Oobpobations. 
Bailroad  Tickets— counterfeiting,  etc.,  482. 

restoring  canceled,  483 ;  see  Statutes. 
See  Passaqb  Ticket. 


Mml  Pnpcrtf — ^hat  tenn  embraces,  $  7. 
Beaeiiiag— stolen  property,  496,  497. 
JUotipt— UBolng  fictitious  warehouse,  678. 

erroneous,  issne4  in^^ood  fuih,  679. 

dnpUcaie  mnsibe  mirked  "duplicate,"  580. 

warehonse,  must  be  caaoeled  on  redeliyery,  682. 

Vy  officers,  takiDS|nonej,ete.  from  persons  arrested,  14I2. 

for  property  taken  on  search  warrant,  1635. 

false,  for  poll  taxes,  delivering,  481. 

Iklse,  for  poll  taxes,  poesetising,  482. 
BMOduiitmeBt— of  defenoant,  after  admission  to  bail,  1810. 

oontents  of  order  t9f,  1811. 

porsoant  to  order  Pair,  defendant  may  be  arrested,  1813. 

if  for  failoro  to  appear  for  judgment,  1813. 

if  for  other  cause,  1314. 
Baeordisg—ofrering  false  or  forged  instmments  for,  115. 

verdict,  11C3, 
Baeord  of  Aetion— what  to  be  entered  in,  1207. 

roll  of,  1207. 
Beoordf—laroenv,  mutilation,  etc.,  118,  114. 

forpery  of,  470. 

making  false  entry  In,  471. 

adding  names  to  jury  lists,  116. 

falsifying  jury  lists,  117. 
Btftrae    yving  bribes  to,  92. 

receiving  bribes,  08. 

improper  attempts  to  Influence,  96. 

misconduct  of,  96. 
Bogistration— fraudulent,  42. 

refusal  to  obey  summons  of  board  of,  44. 
Boligion— crimes  against,  299,  800. 

limitation  to  action,  801. 
Bemittitur— of  case,  from  appellate  court,  1264. 
Bemoral  from  Offiee— of  civu  officers. 

of  district  attorney,  771. 

by  summary  proceedings  before  distriist  ooort,  773. 

for  violation  of  duties,  661. 

for  inhumanity  to  prisoners,  147. 
Bomoval  of  Action— before  trial,  when  may  be  had,  10S3. 

application  for,  1084. 

application  for,  when  granted,  1085. 

order  for,  1086. 

proceedings  on,  when  defendant  in  custody,  1087. 

authority  of  court  to  which  it  is  removed,  1038. 
Boport»— false,  of  corporation,  564. 
Boprieves—power  of  governor  to  grant,  1417, 1418. 

governor  must  communicate  to  legislature,  granted, 
Besene— from  custody,  101. 

retaking  after,  854. 
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may  break  doora  to  retake.  ^  SS&» 

to  executlpn  of  procees,  4U« 

to  federal  laws,  731. 

xnarohal  to  act,  hov,  781. 

Bee  Lawful  BssisrAKOiu 
Boitraint— what  degree  of,  allowed  before  conviction,  688. 

what  degree  of,  allowed  of  party  arreatcd,  835. 
BetnbmiBsion— of  case,  after  indiotmcnt  set  aside,  997-89. 

when  demurrer  allowed,  1008-10. 
Beyenne— obstructing  officer  in  collecting,  424. 

oifonsea  by  officers,  relating  to,  424. 

collector  of,  reftislng  to  allow  inspection  of  books,  440. 

board  of  examiners  neglecting  certain  duties  concerning^ 

Bewarda— for  deputation,  officers  talopgt  74. 

for  apprehension  of  fugitives,  1547,  1558. 

for  conviction  of  robbers,  see  Statutes,  p.  728. 
Biot-deflned,  404. 

J)unishment  of,  405. 
ustiliable  homicide  oommittedin  repressing,  197. 

remaining  at,  after  wanung  to  disperse,  409. 

magistrate  refusing  to  disperse,  41D. 

officer  to  certify  names  of  resisters,  724. 

magistrate  must  t^ommandi  to  disperse,  728. 

who  may  order  out  troops,  728. 

armed  lorce  to  suppress,  must  obev  whom,  780. 

oonduct  of  troops  to  suppress,  73L 

power  of  officer  to  suppress,  723; 
Boad<-see  Hiqhwat. 

Bobbers— reward  for  conviction  of,  see  Stazutbb,  p.  728. 
Bobbery— defined,  211. 

wbat  fear  may  be  an  element  in,  212. 

punishment  of,  213. 

assault  with  intent  to  commit,  220. 

jurisdiction  of  indictment  for,  in  certain  oases,  788. 
Boll— judgment,  what  to  contain,  1207. 
Bout— denned,  406. 

punishment  of,  408. 

Sea  Unlawful  Asbbmblt. 
Saftty— crimes  amiinst  public,  863-99. 
Sailor  Boarding  jB[easa8*-violating  code  provisiona  oonogmf* 

ing,  043. 
Salmon— protection  of,  634. 

destroyiag,  etc.,  635. 
Saloons— emp:oyment  of  females  in,  808. 

permitting  minors  to  gamblo  in,  836. 
Salvage— detaining  wrecked  property  after,  paidt  HHt. 
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8aw»— of  lumber  mftnufactoren,  injury  to,  BeeSrATirrEs,  p.  725. 
(ATiagi  Bank-^ffioer  of,  overdrawing  hia  aocoont,  ^  108. 
Sehoofi— oompulsorrattendAnoeftt,  see  Statutes,  p.  721. 
8ea  lions,  Seals— killing,  mUun  certain  limits,  599.  [Bepeal'd.  ] 
Seals— defined,  7. 

forgery  of  poblio  and  corporate,  472. 

Seamen— enticing  to  desert,  64i. 
hsrborlng  deserting,  645. 

SaarolL  Warrant— malidonsly  procoring,  17D. 
defined,  1523. 

upon  what  grounds,  may  issue,  1524. 
upon  what  grounds,  not  to  issue,  1525. 
oomplainant  must  be  examined  on  oath,  1526. 
deposition,  what  to  contain,  1527. 
when  to  issue,  1528. 
form  of,  1529. 

by  whom  serred,  1590,  1531. 
wnen  may  be  served  at  night,  1583. 
within  wnat  time  must  be  executed,  1531. 
officer  must  give  receipt  for  proper^  taken,  1535. 
suehproperfy,  how  disposed  of,  15&. 
return  of,  1537. 

if  grounds  of,  are  controverted,  1539. 
to  be  returned  by  magistrate  to  county  court,  1541. 

Saeend  Ofllinse— how  punished,  after  former  conviction,  666. 

how  punished,  after  conviction  of  attempt  to  commit 
ftiony,  667. 
Saourity— to  Keep  the  Peace,  when  required,  706. 

efibct  of  giving,  or  refusing  to  give,  707. 

person  committed  for  not  giving,  how  discharged,  708. 

must  be  filed  in  clerk's  office,  7<^. 

when  required,  for  assault  in  presence  of  court,  710. 

when  broken,  711. 

breach  of,  how  prosecuted,  712. 

evidence  of  breach  of,  713. 

wh6n  not  to  be  reomred,  714. 
Fon  Appeabance  of  Witnesses — 

when  taken  and  required,  878,  879. 

infants  and  marriea  women  mav  be  required  to  give,  880. 

on  refusing  to  give,  witness  to  be  committed,  881. 

witness,  when  unable  to  give,  what,  882. 
Sednetion— of  women,  for  prostitution,  266. 

evidence  on  trial  for,  1103. 

of  women  under  eighteen,  see  Statuixb,  p.  716. 
Senate— to  try  impeachments,  738. 

on  im]^achments,  must  be  sworn,  745. 

two  thirds  of,  necessary  to  convict^  on  impeaohmenth  746. 
Sentence-rfor  life.  071, 672. 


IBDmBNOB— STATS.  827 

Bentenee-*Conftfme&. 

does  not  render  incompetent  as  ^toesfl*  or  to  oonvey 
property,  $675. 

defendant  most  be  present  for,  1193. 

to  be  brought  before  court  for»  119i. 

if  he  ia  on  oail  and  does  not  appear  for,  1195. 

may  forfeit  bail  and  issue  bench  warrant,  1195. 

arraignment  for  sentence,  1200. 

"What  maj  be  shoTm  against,  1201. 

extent  of  punisbmenC  how  considered,  1208. 

suspended  only  by  order  supreme  court  or  judge^  1243. 
Sepultore,  Etc.— violating,  290-90.    See  Btatdtbs. 
Service — of  articles  of  impeachment  on  defendant,  740. 

such,  how  made,  741. 

of  warrant  of  arrest,  in  another  county,  820. 

of  bench  warrant,  986,  983,  1198. 

of  notice  of  appeal,  1241. 

of  notice  of  application  for  baiU  1274. 

of  eubpcena,  18^8. 

of  summons  against  corporations,  1392. 

of  writ  of  habeas  corpus,  1478. 

of  coroner's  warrant,  1519. 

of  search  warrant,  1530-82. 
Betting  Aside  Indictment— when  on  motion,  995. 

objections,  when  waived,  996. 

when  heard,  997. 

effect  of  resubmission,  998. 
BherifP— suffering  convicts  to  escape,  108. 

refusing  to  receive  or  arrest  parties  accused  of  crime,  142 

duty  ot,  on  receiving  copy  of  judgment  of  imprison" 
ment,  1216. 

warrant  for  execution  of  death  sentence  to  be  delivered 
to,  1217. 

duty  of,  at  execution  of  death  sentence,  1229. 

duly  of,  after  execution  of  death  sentence,  1230. 

to  receive  prisoners  committed  by  U.  S.  courts,  1601« 

answerable  for  safe  keeping  of  such,  1602. 

papers  served  on,  for  prisoner,  1609. 

to  receive  all  persons  duly  conmiitted,  1611. 

when  not  to  receive  prisoners,  1612. 

how  oompsnsated  for  transporting  prisoners  to  state 
prison,  15^6. 
Bignals— removing,  erected  by  U.  S.  coast  survey,  615. 
Signal  Lights— maslving,  removing,  or  exhibiting  false^  310. 
Signatnre— defined,  7. 

obtaining,  by  extortionate  means,  522. 
Sodomy— see  Cbimg  aqainst  Natubb. 
Songs-^indecent,  311. 
State— defined,  7. 
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ftom,  $106. 
sttempttoeicapefi'om,  106^ 
mlftwral  oommanication  with  oonvict  in,  17L 
kaapiog  liquor  withki  two  Biil60  of,  172. 
tJ.  B.  priflonars  to  1i6  noeiTVcl  at,  1581. 
diipontionofiDflMienrifloiiexB,  1682* 
Aindof,  16S8. 

fund  of,  how  dithniUM,  1684b 
transporting  prieonera  to,  oompanaaM,  how,  iBM. 
contraeia  for  proviaiona,  «to.»  1687. 
ngolation  and  goTcniment  of .  eeeSTATtrres,  pp^  7^*758. 

SceOFFlCSBSOPSTATBPBISOM)  CoWKfT^ 

Miom  bcanofa,  obafi|te  ef  name,  p.  751 
directora,  terma  of  omoe,  and  meetingB,  p.  751. 
directora,  datie«  of,  p,  761» 
clerka  and  acconnta,  p.  968^ 
eontraeta  for  proTisiona  and  oloihing,  p.  768. 
pOTchaae  of  landa,  p.754 
appointmenta  to  office  in,  p.  754 
finioTala  and  vaeaociea,  p.  754* 
oompenaation  of  ofSeera^  pp.  754,  756i. 
oompenBation  of  employeea,  p.  769. 
money  received  or  expended,  p.  756. 
empIoTmentof  oonviots,  pp.  755,  756^ 
priaonflra,  treatment  of,  p^  766. 
tnaane  convicts,  p.  757. 
eredits  for  good  behavior,  p.  758. 
priflonera  aentenoed  by  U.  fl.,  p.  758. 
labor  not  let  out  by  contract,  p.  758. 
gM  and  water,  how  aappUed,  p.  759. 
contracts,  no  intereat  in  officers  by,  p.  759. 
reporta  of,  p.  769. 
IxnidB,  of  officers,  p.  759. 
boildings,  injury  to  or  destruction  of,  p;  759. 
jpardons,  report  of  reoommendation,  p.  759. 
ttitim— printea  in  extenso  in  appendix:^ 
adnltery,  cohabitatien  in,  p.  vl4. 
aliem  lioensesto,  p.  750. 
aainnds,  cruelty  to,  p.  717. 
artesian  wells,  waste  of  water  item,  p.  720. 
booya  and  beacons,  protection  of,  p.  721. 
bntfer,  fraud  in  sale  of,  p.  761. 
capitol.  Bale  of  liquor  at|  p.  746. 
ebeeae,  fraud  in  saloot  p.  761. 
children,  educational  rignts  of,  p.  721. 

cruelty  to,  p.  781. 

•dnusaion  to  saloons,  p.  7B2r 

destitnte  wandering  or  mendicant*  pp*  TSS^  ML 
eoluibitation  in  adultery,  p.  714. 


SIATDTE8.  839 

Statutes — Continued, 

coiiTicts,  costs  of  trial  oC»  p.  745. 

corporation,  xnisreprcsentatiou  of  officers  of,  p.  731* 

tax  on  transfer  of  stock,  p.  738. 
conrts,  polioo  Ko.  2  in  Ban  Frandsoo,  p*  700* 
cnielty  to  aniomls,  p.  717. 

to  children,  p.  726. 
cnbio  air,  p.  726. 
dead,  disinterment  of,  p.  743. 
disinterment  of  dead  bodies,  p.  743. 
election,  extortion  from  candidate,  p.  729. 

assessment  for  nomination,  p.  730. 
emigration,  refusal  to  sell  tickets,  p.  745. 
extortion,  from  candidates,  p.  7^9. 
fences,  tearing  down  to  paiM  through  endosoros,  pp. 

715,726.  ""  '  "^ 

fire,  destruction  of  forests  by,  p.  718. 

on  departing  from  camp,  p^  725. 
fish,  catfish,  p.  747. 

maintenance  of  fish  ways,  p.  747. 

fisliing  by  aliens,  p.  7415. 
forests,  destruction  by  fire,  p.  718. 

intoxication  of  officers,  p.  746. 

enclosures  leaving  open,  pp.  715, 725. 
gold  dust,  larceny  of,  p.  715. 
grand  jury,  interpreters  for,  p.  715. 
nouso  of  correction,  p.  736. 
hunting,  npoa  enclosed  lands,  p.  725. 

injury  to  animals  of  anoUier,  p.  725. 
larceny,  of  personal  property  severed  from  realty,  p.  714* 

oi  gold  dust,  qmcksilver,  etc.,  p.  736. 
licenses,  granted  to  aliens,  p.  750. 
liquors,  sale  of  on  election  day,  p.  717. 

sale  of  at  state  capitol,  p.  746, 
lodging  houses,  space  to  oacli  lodger,  p.  726^ 
lumber,  injury  to  saws,  p.  725. 
medicino,  practice  of,  p.  735. 
mocking  birds,  dLStruction  of,  p.  718.  - 
officers,  intoxication  of,  p.  746. 
oleomargarine,  manufacture  of,  p.  730. 
oysters,  injury  to  bods  of,  p.  723. 
passenpfers,  refusal  to  sell  tickets  to,  p.  745. 
pcrsonal^ropcrty ,  severed  from  realty,  larocnyoC  p.  714. 
piece  ciuus,  extortion  by,  p.  729. 
quicksilver,  larceny  of,  p.  716. 
railroads,  extortion  by,  p.  739 

unjust  discrimination  by,  p.  739. 

police  regulations,  p.  741. 

Basses  by,  p. '740.  i 

PlH^OoUE.— 70.  J 
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88Q  RATUTE8— STOLEN  FBflnSTT* 

HitttlM    ConUnued. 

trial  of  rates,  p.  74jl. 

ixeapUB  upon,  p.  742. 

Intoxicatioa  of  emplavees,  p.  743. 
rewuds.  for  conviction  of  robbers,  p.  728. 
xobbera*  rewards  for  conviction  of,  p.  728. 
laws  of  lumber  tnonafactarers,  injury  to,  p.  725. 
■ohoob,  compulsory  attendance  at,  p.  725. 
•tatepnson,  regulation  and  government  of,  pp.  ISL,  758. 

S^lsom  branch,  chaxigeof  name,  p.  751. 

directors,  terms  of  office  and  meetingB,  p.  751.. 

directors,  duties  of,  pp.  752,  753. 

derks  and  accounts,  p.  753. 

contracts  for  provisions  and  clothing,  p,  753. 

purchase  of  lands,  p.  754. 

appointments  to  omcein,  p.  754. 

removals  and  vacancies,  p.  754. 

compensation  of  oflQcers,  pp.  754,  755. 

compensation  of  employees,  p.  759. 

money  received  or  expended,  p.  755. 

employment  of  convicts,  pp.  755,  756. 

prisoners,  treatment  of,  p.  756. 

insano  convicts,  p.  757. 

credits  for  good  behavior,  p.  758. 

prisoners  sentenced  by  U.  o.,  p.  758. 

labor  not  let  out  by  contract,  p.  758. 

gas  and  water,  how  supplied,^.  759. 

contracts,  no  interest  in  by  omoers  of,  p.  769. 

reports  of^  p.  759. 

bonds  of  officers,  p.  759. 

buUdings,  inj  ury  to  or  destruction  of,  p.  759.  . 

pardons,  report  of  recommendation,  p.  769. 
steamship,  refusal  of  company  to  sell  tickets,  p.  745. 
stock  tax,  on  transfer  of,  p.  738. 
Sunday  bakers'  act,  p.  746. 
syrup,  sale  of  adulterated,  p.  731. 
wages,  retaining  portion  of  due  laborer,  p.  715. 
warehouse  receipts,  p.  736. 
water,  waste  of  from  artesian  wells,  p.  728. 
Stsy  of  Proceedings— pending  examination  on  commission,1354. 

when  doubt  arises  as  to  sanity  of  defendant,  1868. 
Steamboats— mismanagement  of,  ^. 

boilers,  etc.,  849. 
Steamships— rei'usal  of  companies  to  sell  tickets  to  emigrantSt 

see  Statutes,  p.  745. 
Stock— tax,  etc.,  on  transfer  of,  see  Statutes,  p.  738« 
Stoekraisers— protection  of,  continued  acts,  23. 
Stolen  Property— purchase,  or  receiving  of,  496. 
dispMal  of,  1407-11. 


BUBOBNATXON— TSBEATENED  OFTESBE.  9Bt 

Snbomatioii  of  Ferjnxy— see  Pebjubt. 
BnbpcBna— when  must  issue,  $$  864, 1459. 

defined,  and  who  may  issue,  1326, 1564. 

expense  of  witness  out  of  the  county,  1329, 1330 

form  of,  1327. 

disobedience  to,  1331. 
Svicide— aiding  or  encouraging,  400. 
BununonB—against  corporations,  1390. 

form  of,  1391. 

service  of,  1392. 
Sunday— certain  amusements  prohibited  on,  299. 

keeping  open  places  of  business  on,  300. 

exceptions,  301. 

bakers'  act,  see  Statutes,  p.  746. 
Superintendent— of  printing  to  have  no  interest  in  contract,  99. 

penalty  for  collusion,  100. 
Suppression  of  Biota,  Etc.— proceedings  in,  723-33. 
Supreme  Power— of  the  state,  how  expressed,  4467. 
Surrender  of  Defendant— by  bail,  how  made,  1300. 

defendant  may  be  arrested  for  purpose  of,  1801. 

money  to  be  refunded  on,  1302. 
Suipension— of  officers,  by  court  of  impeachment,  750, 

of  capital  execution,  1220. 
Syrup— sale  of  adulterated,  see  Statutes,  p  731. 
Tax  Collector— obstructing,  in  collecting  taxes,  428. 

selling  undated  foreign  mJners'  license,  433. 
Taxes— obstructing  officer  in  co  lecting,  428. 

false  statements  concerning,  430. 

delivering  falso  receipt  for  poll  and  license,  431. 

having  in  possession  talso  receipts  for  poll  and  lioense,  432. 

blank  for  liceqse,  unlawfully  having,  432. 
Teacher— in  public  schools,  abuse  of,  654. 
Telegraph— lor^cry  of  messages,  474. 

injury  to  line,  591. 

disclosing  contents  of  message,  619. 

altering  messages,  620. 

opening  sealed  message,  621. 

neglect  or  postponement  of  regular  order  of  messages,  638. 

operator  or  agent  using  information  from  messages,  639. 

olandestineiy  learning  contents  of  message,  640. 

bribing  operator,  641. 

operu.tor  mtoxicated,  391. 

arrest  by,  850. 

certi^ed  copy  of  warrant  serve  by,  851 
Testify— embracs  every  mode  of  orl  statement,  7. 
Testimony— see  Witness. 
Theaters— employing  women  to  seU  Iqnor  at,  303. 

.  where  liquor  sold,  x>erformancd  prohibited  on  Sunday,299. 
Threatened  (mnse— ini'ormation  ol  701. 


THBEATEMED  OgjrEWIIK--TBT^Ti. 

examination  of  complainant  and  witnessefl,  f  702. 

wfa«a commission  of;  feared,  warrantof  arresttoisfliieyTOS. 

person  complained  of,  ^ben  to  be  discharged,  70S. 

■ecnrity  to  keep  the  peace,  wbei^  required,  706. 
nnwitening  Letters—sending,  to  officers,  650. 

■ending,  with  intent  to  commit  extortion,  523. 
Threats— using,  with  intent  to  extort  money,  etc.,  623»  524. 

what  may  constitute  extortion,  519. 

act  oommitte-d  under,  26. 
SeeDuBESB. 
nvKber— cutting  or  destroying,  602. 
Time— of  committing  oflense  need  not  be  stated  in  indictmenl^ 

955. 
Title— of  yolume,  1. 
Toll  Bridget— eee  BBmon. 
Toll  Gates— injury  to,  589. 

Tblls—unlawftiily  collecting  certain,  in  San  Francisco,  643. 
Tombs— defacing  in  cemeteries,  296. 
Tools— liaving  burglarious,  466. 

hayixig  oounterfeitiiog,  480. 

tilth  intent  to  assault,  467. 
Trade  Harks- counterfeiting,  850. 

selling  goods  which  bear  counterfeited,  851. 

definition  of,  853. 

definition  of  "counterfeited,"  852. 

refilling  casks,  etc.,  bearing,  854. 
Transmission— of  indictments  from  county  to  district  ooortSt 
1028. 

of  indictment  against  coun^  jud^,  1029. 

of  indictments  to  municipal  criminal  court,  1080. 

of  papers,  on  remov^  of  action,  1038. 
Treason— in  what,  consists,  37. 

who  only  can  commit,  87. 

punishment  of,  87. 

misprision  of  88. 

petit,  abolished,  191.    .  . 

jurisdiction  of  indictment  for,  in  certain  case,  788. 

evidence  on  trial  for,  1103. 

Sower  of  governor  on  conviction  for,  1418. 
uty  of  legislature  on  conviction  for,  1418. 
Treasurer— state,  violating  laws  relative  to  state  board  of  ez« 
aminers,  441. 
state  or  county  violating  revenue  law,  424. 
Trespass    certain,  misdemeanors,  602. 
Trial— defendant  entitled  to  speedy  and  public,  686. 
modo  of,  1041. 

when  presence  of  defendant  necessary  on,  1048, 1084. 
defendant  entitled  to  two  days  to  prepare  ior,  1049. 
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Trial — Continued. 

.  postponement  of,  $$  1062, 1433. 
jorder  of,  1093. 

when  order  of,  may  be  departed  from,  1094. 
number  of  counuel  who  may  argue  on,  1095. 
flepaorate,  1098. 
nues  of  evidence  on,  1102. 

mles  of  evidence  on  trial  for  treason,  1103.  .  • 

rules  of  evidence  on  trial  for  conspiracy,  1104. 
if  district  attorney  fails  to  attend,  1130. 
in  Justice's  court,  how  conducted,  1438. 
must  bo  under  indictment,  888. 
"   of  officers  by  accusation,  889. 
where  found,  890. 
impeachments,  where,  738. 
Jozy  may  separate  during,  1121. 

.  See  IMPEA.CH1IEMT ;  QfFIGEBS,  BEBtOYAXi  OF. 

Triext^of  challenges,  how  appointed,  1079. 

oath  of,  1080.    [Repealed.] 
Troop*— to  be  ordered  out  to  suppress  riots,  725. 

who  officers  may  order  out,  728. 

commanding  officer  of,  729. 

to  obey  whose  orders,  780. 

conduct  of,  731. 
Trout— protection  of,  act  continncd  in  force,  23. 

taking  or  catching  at  certain  times,  631. 

who  takes  other  than  by  hoolc  in  certain  counties,  688. 

who  takes  by  nets,  etc.,  in  certain  counties,  6^. 
Umvire — Seo  AnnrrRATOB. 
Unaertaldng— action  on,  712, 

bee  tSECUBTTT. 

United  States— laws  of,  when  resisted,  eto.,  781. 

marshal  may  call  for  the  national  guard,  781. 
University— liquor  witliia  one  niilo  of,  172. 
Unlawful  Assembly— defined,  407. 

punishment  of,  408. 

remaining  at,  after  warning  to  disperse,  409. 

magistrate  refusing  oi*  neglecting  to  disperse,  410. 
SeeBior;  Bout. 
Usury— bv  pawnbrokers,  340. 
Vagrants — ^who  are,  andpunishhient  of,  647. 
Variance— all  facta  may  bo  proved,  1020. 

acquittal  on  ground  of,  1021. 

in  mdictment  and  proof,  1021. 
Yenue— Application  for  change  of,  1034, 1085. 

order  fur  change  of,  1036. 

when  granted,  1431. 

when  granted,  papers  to  be  transmitted,  1432. 

proceedings  on  change  of,  1432. 


S84  TEBDicr — ^wABBAmr. 

Twdfcrt— nmlring  pzomise  to  give  a  certain,  $  96. 
of  triers  ox  challeD^,  1085. 
when  jurjr  has  been  discharged  without  renderixig,  1143, 

letnnx  of  Jnrr,  1U7.  . 

appearance  or  defendant  at  rendering  of,  1148. 

manner  of  taking,  1149, 1441. 

may  be  general  or  special,  1160. 

general,  1151. 

■pedal,  1152. 

roeoial,  how  nndered,  1158. 

form  of  special,  1164. 

Judgment  on  special,  1155. 

when  special  defective,  1156. 

Jnrr  to  find  degree  of  crime,  1157. 

to  nnd  previona  conviction,  1158. 

of  lesser  offense,  or  attempt,  1159. 

as  to  some  defendants,  1160, 1442. 

when  court  may  direct  reconsideration  of,  1161. 

when  Judgment  may  be  given  on  informal,  1162. 

polling  the  Jury,  1163. 

recording,  1164. 

of  acquittal,  defendant  to  be  discharged  on,  1165. 

proceedings  on  general  or  special,  1166. 

of  Jurv,  on  ouestion  of  insanity,  1870, 1167. 
TMfel»--denned,  7. 

captain  or  other  officer  willfully  destroying,  639. 

other  persons  willfully  destroymg,  540. 

fraudnlentlv  fitting  out,  541. 

setting  adnft,  608. 

mooring  to  buoys,  614. 

jurisdiction  of  offenses  committed  on,  783, 

mismanagement  of  steamboats,  848,  849. 
Tiew  of  Premises— when  and  how  conducted,  1120. 
Wages— retaining  portion  of,  due  laborers  or  deputies,  see 

Statutes,  p.  715. 
Warden— ofpriBon,  to  deliver  recent  for  prisoner,  1216. 

See  Officeb  of  Statb  Prison. 
Warehouse  Beceipt— issuing  fictitious,  578.    , 

must  be  canceled  on  redelivery  of  property,  582. 

See  Statutes,  p.  736.  j 

Warrant,  CSoroner's— when  to  issue,  1517.  i 

form  of,  1518.  ! 

service  of,  1519. 
Warrant  of  Arrest— must  issue,  when  commission  of  offenis 
feared,  708. 

must  issue,  when  offense  has  been  committed*  ^12.  i 

form  of,  814,  1427. 

must  specify  what,  816.  J 


•  . 

Warrant  of  knwt—Continued. 
to  whom  directed,  $^  81G-19. 
-when  and  how  executed  in  another  coiinly,  819. 
indorsement  on,  for  service  in  another  county,  ete.,  820. 
f  if  for  felony,  defendant  to  be  taken  before  magistrate 

(  issuing,  821. 

^  if  bail  is  allowed,  it  must  be  certified  on,  823. 

when  magistrate  who  issued  cannot  act,  824. 
must  state  what,  when  offense  triable  elsewherQ,  827. 
duty  of  officer  executing,  823. 
arrest  made  with,  842, 848,  bid. 
when  must  issue  on  complaint,  1427. 
for  fugitives  fromv  justica,  1649. 
Warrant,  Search— see  Beaucu  Wabbant. 
Water— stealing  or  obsimcting,  499, 592. 

drawing,  after  works  have  been  closed,  623. 
commiBsioners  act  continued  in  force,  23. 
injury  to  canal,  etc.,  607. 

wasto  of,  from  artesian  wells,  see  Statutes,  p.  72flL 
Water  Fipet— injuring  or  obstructing,  624. 
Ways,  Private— injurmg,  638. 
Weapon,  Deadly— see  DsadlyWxafon. 
Weight— falsely  increasing,  eta,  in  packages,  S8L 
in  sales  by  tlia  ton  or  pound,  555. 
See  Falsb  Wexohzs. 
1X^11— includes  codidls,  7. 
I  forgery  of,  470. 

!      WiDftmy--deflned,  7. 

I      Witoeee-  testimony  of,  may  be  read  a^iainst  him  on  proseoo- 
tion  for  perjury,  14. 
refusing  to  attend  and  testify  before  legislative  commit- 
tee, 87. 
incompetency  of,  no  defense  in  prosecution  for  pexjury, 

when  need  not  know  his  testimony  is  material,  123. 
stating  tliat  which  he  does  not  know  to  be  true,  125. 
dcccivmg,  136. 
bribing,  137. 

receiving  or  o£fering  to  take  bribes,  138. 
refusing  to  be  sworn  or  testify  in  court,  166. 
to  a  duel,  privilege  of,  232. 

to  gambling,  refusing  or  neglecting  to  attend  trial,  333. 
Buspcnsion  of  civil  rights  docs  not  bar  convict  from  be- 
ing^, 675. 
deposition  of,  to  threatened  offense,  must  be  taken,  702. 
deposition  of,  to  committed  offense,  must  be  taken,  811. 
deposition  of,  to  be  read  to  defendant  on  examination,  864. 
examination  of  defendant's,  866. 
exolosion  and  separation  of,  867* 


i 
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tastimon^,  how  i$km  and  authenticated,  §  868. 

wdertaknig  ci,  to  appear,  when  and  how  taken,  878. 

wtearitj  for  the  i^ipearanoe  of,  when  required,  879. 

Mrtain,  may  be  xeqnired  to  gire  aeourity,  880. 

on  refosal  to  gire  aeourity,  may  be  committed,  881. 

onabld  to  gito  leoDrity,  maj  be  oc^ditionaUy  examined* 
882. 

fonman  of  grand  jury  may  adminiater  oath  to,  918. 

namea  of,  to  be  inaerted  at  foot  of  indictment,  943. 

diioharsing  one  of  aoTeial  drfflndanta  lor,  1099»  llOO. 

efllBOk  of  doing  ao,  1101. 

Juror,  when  uaed  aa  a,  U90. 

who  aro  competent,  1821. 

when  hnaband  and  wiilB  am  inoompetsnt»  1832. 

a  defendant,  1828. 

compelling  attendanoe  of,  1826, 1830. 

payment  of  ex^enaaa  of,  in  certain  oaae,  1829. 

olaobefing  aabpoma,  1S31. 

on  flailing  to  appear,  nndertaking  forfeited,  1382. 

lomoyal  of,  imprisoned,  1838. 

deposition  of,  impriaoned,  I8i6. 

tODeeiaminedoonditionally,  1836. 

in  trial  for  lobbying  uoat  testify,  89. 

SeeExAMixATXov,  CkumxixoNAL;  Examznatiohok 
OolCMiiaioH. 
Woodi-HKtting  on  fire,  aee  SrATinxa,  88i. 
Wordi— oonatmction  of  words  used  in  an  indictment*  967. 

eonatmction  of  worda  naed  in  tliia  code,  7. 
Worka  of  Art  and  Literature— injoring  or  deatroying,  622»  623. 
Wxoekad  Property— deiaeing  marJu  on,  8S5. 

detaining,  iuter  aalvagu  paid,  6^ 

unlawfully  taking  or  naTing  in  pooaoflrion,  6iS. 
Writ— what  signifiea,  7. 
WritUtf— indudei  "priattng,"  7. 
Tear— defined.  7. 
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